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VOLUME  III. 


IMPARLANCES. 


b  the  Shg^s  Bench. 

TUTAXLAX 


(a)  Term,  1  WtUiam  4.       °""^ 


CD. 

ats.  S     And  now  at  this  day,  that  is  to  say,  on next  after Common 

A.  B.  )  in  this  same  Term,  until  which  day  the  said  defendant  had  leave  Impaji- 
to  imparl  to  the  said  bill,  and  then  answer  the  same,  before  our  said  lord  bm^ft). 
the  king  at  Westminster,  come  as  well  the  said  plaintiff  by  his  attorney 
aforesaid,  as  the  .said  defendant  by  E.  F.  his  attorney,  and  the  said  de- 
fendant defends  the  wroifg  and  injury,  when,  £c.  and  says,  that  the  said 
plaintiff  ought  not  further  (6)  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says,  &c. — Istate  the  suhject-matter  of 
defense.'] 

h  the  King'M  Bench,  (or  C.  P.) 

(c)  Term.  1  WUliam  4- 

CD.) 

ata.   S     And  the  said  defendant  by  B.  F.  his  attorney,  comes  and  de-  '^^.^^f.^^ 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and. prays  a  day  thereup-  ®'^"*  ^  ^• 
cm  to  imparl  to  the  said  declaration  of  the  said  plaintiff,  and  it  is  granted 
to  him,  Ac.     And  upon  this  a  day  is  given  to  the  parties  aforesaid,  before 

oar  lord  the  'king,  until (c)  wheresoever,  &c.  that  is  to  say,  for  the 

said  defendant  to  imparl  to  the  declaration  aforesaid,  and  then  to  answer 
the  same ;  at  wliich  day,  before  our  said  lord  the  king  at  Westminster, 
como  the  parties  aforesaid,  by  their  attornies  aforesaid,  and  the  said  de- 
fendant says,  &c,  [to  the  end  of  the  plea.'] 

,  ^hthe  Kingfs  Bench,  r*890  1 

I  Term,  1  William  4.      ""  "* 

0.  D.  A  E.  P.  ) 

ats.  y   .      And  the  0.  D.  &  E.  F.  by  G.  H.   their  attor-  General 

A.  B.         )  ney  come  and  defend  the  wrong  and  injury,  when,  Ac.  imp*ri«»oe 

geBtioBu 
{a)  The  term  after  ihfttof  which  ihedeokr-    imparlanoe.    4  East,  502.— 6  East,  418.— 8  ° 

■tioQ  is  intitiiled.  Lev.  120. 

{t)  See  forms  of  general  imparlanoe,  4  LU.        (e)  The  term  after  that  of  which  the  deolar- 

bt  106, 128, 187, 186, 215.— Plead.  A.  819 ation  is  entitaled. 

Tidd's  Forms,  Gth  edit  279.     Where  the  mat-        (d)  See  form,  Tidd's  Forms,  6th  edit  280 

tfr  of  defense  has  arisen  after  the  declaration,  it        («)  A  pneral  retnm  day. 

■qr  be  proper  to  eommenoe  the  plea  with  this 


890  IMPABLAKCES. 

and  pray  leave  to  imparl  to  the  declaration,  until  ^—  next  after 


notABLur- 


(pr  by  original^  "  until wheresoever^  4*^-")  «^°d  it  is  granted  to  them, 

&c. ;  the  same  day  is  given  to  the  said  plaintiff  at  the  same  place,  at  which 
of  the  day  before  our  lord  the  king  at  Westminster,  xsome  as  well  the  said  plain- 
death  of     tiff  by  his  attorney  aforesaid,  as  the  said  C.  D.  by  his  attorney  aforesaid, 

defenLmto  *°^  ^^^  ^^^^  ^-  ^'  cometh  not.     And  hereupon  the  said  C.  D.  ^ves  the 
between  de^  court  here  to  understand  and  be  informed,  that  after  the  last  continuance 

okration     of  the  plea  aforesaid,  and  before  this  day,  to  wit,  on (day  of  deaths 

Jf\f  or  about  t/,)  at,  &c.  (venue)  aforesaid^  the  said  E.  F.  died,  and  the  said 
G.  D.  survived  him,  which  allegation  the  said  plaintiff  doth  not  deny,  but 
admits  the  same  to  be  true,  therefore  let  all  further  proceedings  in  this 
cause  against  the  said  E,  F.  be  stayed.  And  the  said  C.  D.  salth. — 
[Here  state  the  subject-matter  of  the  surviving  defendant.'] 

In  the  K%ng*s  Bench, 

(g-)  Term,  1  WiOiam  4. 

tJPBOIALIM-  C.  D.     ) 

PARLAKOEs.    ^^     I      ^^^  ^^  dcfcndaut  (or  if  misnomer  be  pleaded^  say  ^^  and  C. 

l»ri4noe™'  ^'  ^*  )  ^'  '^^^  *^  ^^^^  ^V  ^*^  name  of  E.  jD.")  in  his  proper  person, 

\fybiU{h).  comes,  and  saving  to  himself  all  advantages  and  exceptions  to  the  said 

bill,  prays  leave  to  imparl  thereto,  and  it  is  granted  to  him,  <fec.     And 

thereupon  a  day  is  thereof  given  to  the  parties  aforesaid  before  our  lord 

the  king  at  Westminster,  until next  after to  wit,  to  the  said 

defendant  to  imparl  to  the  bill  aforesaid,  and  then  to  answer  the  same ;  at 
which  day,  before  our  said  lord  the  king  at  Westminster,  come  as  well  the 
[  •891  ]  said  plaintiff  by  E.  F.  *  his  attorney,  as  the  said  defendant  in  his  proper 
person,  (or  "  by  — —  Aw  attorney, ")  and  the  said  defendant  says,  Ac. — 
Instate  the  subject-matter  of  the  defense.'] 

In  the  King^s  Bench. 

(t)  Term,  1  WUliam  4. 

ThelikemC.  D.    ) 

^^^        ats.    >       And  now  at  this  day,  that  is  to  say,  on  — —  next after 

A.  C.  5  (Ar)  in  this  same  Term,  until  which  day  the  said  defendant 

saving  and  reserving  to  himself  all  and  all  manner  of  exceptions  to  the  said 
bill  of  the  said  plaintiff,  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer  the  game,  before  our  said  lord  the  king  at  Westminster,  come  as 

well  the  said  plaintiff  by her  attorney,  as  the  said  defendant  by • 

his  attorney,  and  said  defendant  defends  the  wrong  and  injury,  when, 
&c.  and  prays  judgment  of  the  said  bill,  because  he  says,  <&c. — [^State  the 
subject-matter  of  defense.]    . 

(/)  See  form,  Tidd*8  Forma,  6th  edit  286.  risdiction  as  a  plea  of  privilege,  or  the  Ulce, 

Ig)  The  term  sabeeqaent  to  declaration.    In  eannot  be  pleaded  after  a  special  imparlanoe. 

some  oases  it  is  necessary  to  state  the  special  The  defendant  mnst  obtain  and  plead  it,  if  at 

imparlance  on  the  pica  when  it  is  delivered  en-  at  all,  after  a  general  tpecial  imparlance,   as 

titaled  of  a  Term  sabseqnent  to  the  declaration,  post,  891.   G  Bing.  dlG. — iT.  R.  520. — 1  Lutw. 

2Saund.  2,  n.  2.  6.— 1  Wils.  251.— 1  Bl.  Rep.  61. 

{h)  See  other  ibrms.  Lib.  Plac.  5,  pi.  15. —  (i)  Ante.  8U0,  n..  g.    As  to  imparlanoM  ta 

1  Lil.  Ent  123,  and  the  law,  2  Saund.  2,  n.  2.  general,  see  ante,  vol.  i.  875,  6. 

As  to  imparlanoe  in  general,  see  ante,  vol.  i.  {k)  The  first  day  of  the  Term. 

876,  9— Tidd,  9th  edit  462.    A  plea  to  the  ja- 


i 


IMFABLAKCIS.  891 

h  the  King's  Bench,  (or  C.  P.)  iPBoiix.ni. 

(0  Term,  1  miHam  4,      '^»^«- 

CD.) 

ats.  >      And  the  said  defendant  (or  if  misnomer  be  pleaded,  say,  ^^  and  Special  im. 
A.  B.  )  C  D.  who  is  sued  by  the  name  of  JB.  D.")  in  his  proper  person,  pw^iapce 
comes,  and  saving  to  himself  all  advantages  and  exceptions,  as  well  to  /J^)^^"''' 
Ike  itrit  as  to  the  declaration  aforesaid,  prays  leave  to  imparl  thereunto, 
here,  until,  Ac.  and  it  is  granted  to  him,  A;c.  the  same  day  is  given  to  the 
said  plaintiff  here,  Ac.  at  which  day  comes  here  as  well  the  said  plaintiff 

by his  attorney,  as  the  said  defendant  in  his  proper  person  (or  "  by 

his  attorney, ^'^  and  the  said  defendant  says,  Ac. 

A  general  special    imparlance  differs  only  from   the  three  preceding   qbhkral 
forms,  in  this,  that  instead  of  the  words  in  italics  the  followine:  are  to  be  "raoiALiM- 
inserted,  ^*  and  saving  all  the  advantages  and  exceptions  whatsoever.'*         (»). 


'DEFENSES.  [•892] 


htke  Singes  Bench,  (or  «  C.  P."  or  "  Exchequer.''} 

Term,  1  William  4. 

C.D.J 

ats.  >     And  the  said  defendant  by his  attorney,  comes  and  de-  Defense  oa 

A.  B.  )  fends  the  wrong  (or  in  trespass  or  ejectment,  ^^  force"}  and  inju-  ftppowr- 
ry,  when,  Ac.  (p)  and  say  that,  &c. — [Here  state  the  suhject-maUer,  of  tomey^*^*" 
ttc  pka.l 

C.  D.  and  wife,  ) 

ats.  [      And  the  said    C.  D.  and  E.  P.  his  wife,  by  G.  H.  J^*^  "^^^^ 

A.  B.  )  their  attorney,  (/?),  come  and  defend   the  wrong  and  i^^^, 

injary,  when,  Ac.  and  say,  that,  Ac. 

ats.  \     And  the  said  defendant  in  person  (q)  comes  and  defends  the  ^^e  like  on 
A.  B.  )  wrong  and  injury,  when,  Ac.  and  says,  that,  Ac.  byT^mc 

;  (0  Aa  to  the  term,  see  ante,  890,  n.  g.  Willes,  40. — 2  Saund.  209,  o.    Aocording  to 

(m)  See  the  fbrm,  Berne,  10,  and  the  hiw,  2  the  old  books  half  defense  was  as  fbllows  : 

Bnad.  2,  n.  2.     As  to  imparlances  in  general,    "And  the  taid  C.  D,  by his  attorney, 

■tttnte,  voL  i.  875,6.  (or  •*  in  hi*  own  proper  person^**)  comes  and 

(*)  As  to  when  this  imparlance  is  necessary  defends  the  wrong  and  injury^  and  says,  ^e.** 

ne  2  Saond.  n.  2.  a — ^Ante,   toL  i  875,  6.  (omitting  the  words  **  when,  ^c.**}  and  fuli 

^  w acecasary  in  order  to  plead  to  the  juris-  defense  was  as  follows:  **  And  the  said  C,  2>. 

diction,  as  a  plea  of  priTilege,   &c.    6  Bing.    by his  attorney,  comes  and  defends  the 

filfi-  wrong  and  injury,  when  a  fid  where  it  shall 

(o)  As  to  the  definition  and  statement  of  behove  him,  and  the  damages,  and  all  which  hi 

dcfeoses  in  general,  see  ante,  toI.  i.  867  to  ought    to  defend,  because  he  says,  ^c.**     2 

J6».   The  "  Ac."  win  imply  half  defense.  In  Saund.  209,  c. 

AM>  where  snoh    defense  should  be  mode,  {p)  2  Saund.  218. 

or  foil  defense  where  the  latter  is  necessary  ;  \q)  Must  not    be  by  attarnej,  2   Sund. 

^^ovfore  the  distinctions  between  half   and  209  c.     <• 

full  deSense  are  now  obsolete.    8  T  R.  688.— 


covert. 


892  DEFENSES. 

^e^fenw^     C.  D.  sned  by  the  name  of  B.  D.  \ 

iwn\ued  ^^'  \     -^^  C*  ^'  (/)  against  whom  the 

bj  a  wrong  .  A.  B.  )  Boid  plaiotifif  hath  exhibited  his  said 

T^M^  T  ^^^''  by  tfc©  name  of  B.  D.  in  person,  (or,  •"  by Aw  aUomey,)  comes 

L  °^^  J  and  defends  the  wrpng  and  injury,  when,  Ac.  and  says,  Ac. 

i^X^  0.  D. ) 

(»).  ats.  >     And  the  said  defendant  by  G.  H.  admitted  by  the  said  conrt 

\  A.  B.  )  here,  as  guardian  of  the  said  defendant  to  defend  for  the  said  de- 

fendant, who  is  an  infant  under  the  age  of  twenty-one  years,  cotnes  and 
defends  the  wrong  and  injury,  when,  Ac.  and  says,  Ac. 


[•894]  TLEAS  TO  THE  JURISDICTION. 


^J«»  to     In  the  court  of^ — 

ftninfimor  C  D.  i  . 

<»Mt  (0.  ats.  >  And  the  said  defendant,  in  his  own  proper  person  comes  (u) 
A.  B.  )  and  says,  that  this  court  ought  not  to  have  or  take  further  cogni- 
zance of  the  action  aforesaid,  because  he  says,  that  the  said  supposed 
cause  of  action,  and  each  and  every  of  them,  (if  any  such  have  accrued 
to  the  said  plaintifif,  accrued)  to  the  said  plaintff  out  of  the  jurisdiction 

of  this  court,  that  is  to  say,  at in  the  county  of (w)  and  not  at 

—— in  the  county  of or  elsewhere  within  the  jurisdiction  of  this  court; 

and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment 
whether  this  court  can  or  will  take  further  cognizance  of  the  action  afore- 
said. [There  must  be  an  affidavit  of  the  truths  which  may  be  framed  as 
post,  897.] 

(r)  WheneYer  the  dettedant  pleads  in  a  dif-  plaintiff  cannot  bring  error  on  a   jadgment 

ferent  name  to  that  in  which  he  is  sned»  whether  given  for  infants,  see  6  B.   &  Aid.  418,  and 

in  abatement,  <5  T.  R.  487.)  or  in  bar,  (8  Wils.  see  farther  as  to  defenses  and  appearances  by 

413.— 8  Wentw.  210.)  the  plea  must  begin  as  in&nts,  ante,  vol.  i  868,  899,  and  Index,  <*/it- 

above,  and  not  with  the  words,  *'  And  the  said  fanV* 

G.  B.'*  or  **  he  against  whom,  &o.**  because  it        (^  See  precedents  of  plcM  and  replications, 

is  said,  by  introducing  the  word  **taid"  he  1  Wentw.  61,  60,  61,69,  78.— Lil.  Ent.  476. 

would  admit  himself  to  be  the  person  sued.  — 1  Wentw.  Index. — 1  Mall.  2.     As  to  the 

Willes,  41,  note  Cw — 2  Saund.  209.  b.— ^  Taunt  points  relating  to  these  pleas,  see  ante,  vol.  L 

652,  8.  880  to  886.— Dao.  Ab.  tit  Courts,  D.  4. 

(t)  See  form,  Morg.  221. — A  person  who  is        (u)  *'  Defends  the  wrong  and  injury,**  not 

an  infant  at  the  time  of  pleading,  must  plead  necessary,  Bao.  Ab.  tit  Pleas,  B. — Carth.  220. 

by  guardian,     2  Saund.  117  g.  note  1.  212  a.  — Salk.  217.    '*  When,  &c.**  is  improper,  see 

note  4.    If  a  minor  defendant  appears  by  at-  ante,  vol.  L  482. 

tomey^  the  court  will,  at  the  plaintiff's  in-        {to)  This  is  not  necessary  in  a  plea  to  the 

stance,    compel    an   amendment    of  the    ap-  jurisdiction* of  an  inferior  court;  it  is  sufficient 

pearance,    by    substituting    a  guardian.      7  to  allege  that  the  cause  of  action  accrued  out  of 

Tannt.  488.    1  J.  B.  Moore,  251,  S.  G.    In&nt  its  jurisdiction,  without  showing  the  jurisdiction 

dtftndant,  on  a  judgment  by  default,  may  to  which  the  pkintiff  should  have  resorted,  6 

bring  error  if  he  appear  by  attorney,  but  the  East,  600,  601. 


I. 


[•896] 


TLEAS  IN  ABATEMENT  (x> 


Jb  the  Eng^s  Bench. 

- —  Term,  1  William  4.      tovilegk. 

C.  D.  gent,  one,  &c.  \ 

ats.  >     And  the  said  defendant  in  his  own  proper  per-  ^fV>^ 

A.  B.  )  son    comes   and  defends  the  wrong  and    injury,  b"an^ 

when,  kii.  and  says,  that  before  and  at  *the  time  (z)  of  the  exhibiting  of  tomey  of 
the  said  bill  of  the  said  plaintiff,  he  the  said  defendant  was,  and  from  ^'  f-  ^^  ^^ 
thence  hitherto  hath  been  and  still  is,  one  of  the  attomies  of  the  court  of  ^^  ^^  ^ 
oar  lord  the  king  of  the  Bench  at  Westminster  in  the  county  of  Middlesex ;  fendant 
and  that  the  said  defendant  daring  all  the  time  aforesaid,  hath  prosecuted  ^i^s  ^"^ 
and  defended,  and  still  doth  prosecute  and  defend,  divers  suits  and  picas  mon  i^^' 
in  the  same  court  of  the  Bench,  for  divers  liege  subjects  of  our  said  lord  son  (y). 
the  king,  as  their  attorney  (a)  ;  and  the  said  defendant  further  saith,  that  [  *896  ] 
he  and  all  other  the  attomies  of  the  said  court  of  the  Bench,  prosecuting 
and  defending  suits  and  pleas  for  their  clients,  in  the  said  court  of  the 
Bench,  ought  (6),  by  an  ancient  and  laudable  custom,  from  time  immemo- 
rial nsed  and  approved  of,  according  to  the  laws  and  customs  of  this  realm, 
and  the  liberties  and  privileges  of  the  said  court  of  the  Bench,  to  be  free 

ix)  As  to  place  in  abatement  in  general.  When  an  attorney,  or  other  officer  of  the 
TflL  i  886  td  402.  See  precedents,  2  Bioh.  ooart  is  ened  oat  of  his  own  court,  his  plea  of 
C  P.  9w — ^LiL  Ent.  8,  9,  and  a  plea  by  a  ser-  privilege  may  be  considered  as  a  plea  to  the 
geaat.  Plead.  A.  366.  This  plea  seems  a  plea  jorisdiction;  bat  when  he  is  sued  in  hu  pro^ 
te  the  jnrisdiction  of  the  ooart,  12  East,  544.  p$r  court,  though  by  improper  process,  as  by 
6  Bing.  616.  As  to  the  title  of  the  Term,  latitat,  or  original  writ  in  the  king's  Bench, 
and  when  an  imparlance  is  necessary,  see  the  plea  may  be  considered  as  in  abatement 
ante,  890,  891.  2  Saand.  2,  note  2.  Accord-  of  the  writ,  and  may  conclade  accordingly, 
mg  to  a  late  case  in  the  Common  Pleas,  a  as  in  the  plea  in  Comerford  v.  Price,  Dougl. 
plea  of  privilege,  after  a  special  imparlance,  812,  post,  898,  which  was  held  good  on  de- 
is  iU  <m  demurrer,  though  the  plaintiff  can-  murrer.  'There  are  precedents,  however, 
not  treat  it  as  a  nullity  and  sign  judgment;  it  which  in  both  cases  conclude  *<  whether  the 
can  ooly  be  pleaded  after  a  gerercd  special  defendant  ought  to  be  compelled  to  answer.** 
imparlaace,  6  Bing.  616.  In  7  T.  B.  447,  n.  1  Wentw.  89,  40,  68,  64—2  Siiund.  209  d, 
^,  however,  it  seems  to  have  been  consider-  e,  in  notes;  and  see  12  East,  544.  If  an  at- 
cd  that  a  plea  of  privilege  may  be  pleaded  tomey  of  the  King's  Bench  be  sued  in  the 
with  a  special  imparlanoe  only.  At  all  events  Common  Pleas  as  an  attorney  of  the  Cbm- 
a  plea  in  abatement,  entitled  of  a  subsequent  mon  Pleas  when  he  is  not  so,  and  pleads  his 
Term,  without  a  special  imparlanoe,  would  privilege  in  abatement,  he  should  deny  his 
be  bad,  and  the  plaintiff  might  treat  the  plea  being  an  attorney  of  the  Common  Pleas,  see 
aa  a  nullity  and  sign  judgment,  7  T.  B.  442,  1  Wentw.  41,  and  so  vice  versa,  where  an  at- 
B.  ^,  or  demur  generally,  2  M.  &  S.  484.  If  tomey  of  the  Common  Pleas  and  not  of  the 
a  bin  be  filed  against  an  attorney  in  vacation,  King's  Bench  is  sued  in  the  King^s  Bench. 
with  a  special  memorandum,  he  may  plead  When  an  attorney  of  the  Common  Pleas,  is 
within  the  first  fi>ur  days  of  the  ensuing  sued  in  his  own  court,  but  not  as  a  privilege 
term  without  a  special  imparlance,  1  Chit^  ed  person,  the  Ibrm  is  different,  see  1  Went 
Bepu  704,  ante,  vol.  i.  896.  63,    64.-9    East,  424.      A  common  penon, 

(y)  See  ante,  voL  i.  Index,  292,  and  the  sued  as  an  attorney,  should,  if  he  mean  to 

pnoedentB,  1  LiL  Ent  3,  9. — I  Went.  Index,  avail    himself  of  the    irregularity,  plead  in 

IV.  xvSL  8  T.  R.  681.— 1  Mod.  Ent.  2, 11. —  abatement,  see  6  B.  &  Cres.  77,  n. 
Xatw.   639.    Sometimes  the  precedents  oom-        (^r)  That  this  is  a  necessary  averment,  9ee 

OMnee  by  defending  the  wrong  and  iigury,  1  SaUc  1^—2  Stra.  864.-2  Lord  Baym.  1667. 
sotoi,  4*^.  and  that  the  court  ought  not  to  take        {a)  This  allegation  is  unnecessary,  lAtw. 

eognixanoe,  and  this  will  suffice,  see  8  X.  B.  1666.    Com.  Dig.  Abatement,  D.  6. 
681 ;  but  it  seems  more  correct  to  omit  the        (6)  It    is  more  correct  thus  than  in  the 

**  teken,  4fc.**  and  only  to  conclude  the  plea  negative,    2  Lord  Raym.   868,   898,  9;   but 

by  praying  judgment,  if  the  court  will  take  the  court  take  notice  of  the  custom,  id.  ibid, 

tether  oognixanoe  of  the  suit,  see  8  T.  B.  186.  and  thereibre  a  mistake  is  not  material*  9 

— <HIbL  C.   P.   209.— Lutw.  689^Latch.  17a  East,  424,  439^Ante,  toL  i.  202. 
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PKiviLEGB.  and  exempt  from  being  compelled  against  their  will,  and  have  not,  nor 
hath  any  or  either  of  them,  at  any  time  or  times  whatsoever,  hitherto  been 
nsed  or  accustomed  to  be  compelled  to  answer  any  plea  or  plaint,  in  any 
action  personal,  (pleas  of  freehold,  felony,  and  appeals  only  excepted,}  b^ 
fore  any  justice  or  minister  of  our  said  lord  the  king,  or  other  judge  whom- 
soever in  any  court  whatsoever,  except  before  the  justice  of  our  said  lord 
the  king  of  the  court  of  the  Bench  at  Westminster  aforesaid,  by  bill  filed 
in  the  said  court,  against  such  attorney  or  attornies  as  being  present  there 
/[  •SOT  ]  in  court  (c)  ;  and  this  he  the  said  defendant  is  •ready  to  verify,  wherefore 
^i  he  prays  judgment  of  the  said  court  of  our  said  lord  the  king,  before  the 

king  himself  now  here,  will,  or  ought  to  take  cognizance  of  the  said 
plea  (rf) — I  Add  an  affidavit  (c)  of  t}ie  triUk  as  infra.] 

In  the  Mng^s  Bench. 

!A.  B.      ---------      plaintiBF. 
and 
C.  D.  (§•)  gentlemen,  one,  &c.     -    -    defendant. 

thereof  C.  D.  of gentlemen,  one  of  the  attornies  of  the  court  of the 

(/).         defendant  in  this  cause,  maketh  oath,  and  saith,  that  the  plea  hereunto 
annexed  is  true  in  substance  and  fact. 

Sworn,  &c.  C.  C. 


£i  the  King^s  Bench. 


(A)  Tetm,  1  WUliam  4.  • 


Plea  of  0.  D.  gent,  one,  Ac.  J 
Ey  ri^  ^^'  i  ^^  *^®  ^^^^  defendant  in  his  own  proper  person 
torney  of  A.  B.  )  comes  and  defends  the  wrong  and  injury,  and  says, 
K.B.Bued  that  before  and  at  the  time  of  the  exhibiting  the  said  bill  of  the  said  plain- 
by  latitat  ^^  jjj  ^jj.g  g^j^^  ^Q  ^{^g  gj^lj  defcudaut  was,  and  from  thence  hitherto  hath 

been,  and  still  is,  one  of  the  attornies  of  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  present  here  in  court,  in  his  own  person, 
and  that  he  the  said  defendant,  during  all  the  time  aforesaid,  hath  prose- 
cuted and  defended,  and  still  doth  prosecute  and  defend  divers  suits  and 
[  *898  ]  pl^as  i^  the  same  court,  for  divers  liege  subjects  of  our  said  lord  •the  king, 
as  their  attorney ;  and  the  said  defendant  further  saith,  that  he  and  all  other 
the  attornies  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, prosecuting  and  defending  suits  and  pleas  for  their  clients  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  by  an  ancient  and 
laudable  custom  from  time  immemorial  used  and  approved  of  according  to 

* 

(c)  *rhe  plea  may  be  pleaded  with  a  pro-  Ueg^  by  an  attorney  need  be  Terified  by  if- 

ftrt  of  the  writ  of  privilege,  and  ihcn  it  can-  fidavit,  2  B.  &  P.  897.— Prae.  Reg.   6.— LiL 

not  be  denied  that  he  is  aa  attorn^,  2  Salk.  £nt  6,  cites  Salk.  1,  2, 8.  Ante,  toL  i  401. 
646.— Skin.  68^— Com.  Dig.  Abat  T>.  6.  (/  )  Vide  the  preceding  note. 

Qu€irB  if  the  plea  ought  not  to  traTerae  the        (g)  This  is  the  nsual  ibrm  of  aflldaTit     As 

deftndant's  being  in  the  custody  of  the  mar-  to  the  certainty  required,  see  ante,  rol.  !• 

Bhal.  402— Kenyon's  Rep.    864— Say,    298.     An 

{d)  This  conclusion  is  proper  in  this  case,  affidavit  that  the  plea  is  tme  wUl  not  suffice, 

where  the  defendant  is  sued  ont  of  his  own  Stra.  705.— Ante,  vol.  i  402. 
eourt,  and  it  will  suffice  when  he  is  sued  as        (^)  As  to  the  title  of  the  Term,  and  when 

a  common  person  in  his  own  court,  12  East,  an  imparlance  b  necessary,  see  ante,  896,  n.  x. 

644,  6;   as  to  the   conclusions  of   pleas  in  — 2  Saund.  2,  n.  2. 

abatement  in  general,  see  Tidd's  Prac.  9th  ed.        (t)  See  the  notes  to  the  former  precedent, 

088^— Ante,  vol.  i.  899.  and  see  9  East,  424.    How  privUege  is  to  be 

(e)  See  a  general  form  of  affidavit,  1  LiL  stated  in  C.  P.  see  1  Went  67,  68.-9  Enit, 

Ent.  1.    It  is  doubtful  whether  a  plea  of  priv-  424. 
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die  laws  and  cnstoms  of  this  realm,  and  the  libertiea  aad  privilagafi^  of  the 
said  eoQii,  have  been  and  ought  to  be  in  all  personal  suits,  at  the  suit  of 
uf  subject  of  our  said  lord  the  king,  impleaded  onlj  bj  bill  exhibited  in 
the  laid  court  of  our  said  lord  the  king,  before  the  king  himself,  against  such 
tUornies  respectively,  as  being  present  in  the  same  court,  in  their  own 
mpsi  persons,  and  not  as  being  in  the  custody  of  the  marshal  of  the 
Karsbalsea  of  our  said  lord  the  king, before  the  king  himself  (Ar),  and  this 
h  the  said  defendant  is  ready  to  verify ;  wherefore  because  he  the  said  de- 
bodant  is  not  impleaded  in  this  action  as  one  of  the  attornies  of  the  said 
ooQrtof  our  said  lord  the  king,  before  the  king  himself,  he  the  said.de- 
fendaDt  prays  judgment  whether  he  ought  to  be  compelled  to  answer  the 
laid  bill  (f),  &c.—[AddqffidavU  of  the  truth  oftheplea^  as  ante,  897.] 

[The  following  i$  ike  plea  in  ComerfordY.JMee^  Dough  812^  t&AtcA  Another 
tw  kolden  sufficient  on  demurrer.'] — ^And  the  said  defendant  in  his  proper  ^*?^« ' 
person  comes  and  defends  the  wrong  and  injury,  and  says  that  he  ought  not  ^y  de^- 
to  be  compelled  to  answer  the  said  original  writ  because  he  says  that  the  ant  m  »t- 
ttid  defendant  now  is,  and  on  the  day  of  suing  out  the  said  original  writ,  ^^^^ 
•nd  long  before,  was  one  of  the  attornies  of  the  court  of  our  said  lord  the  g^  ^^tion 
kiDg,  before  the  king  himself,  and  that  according  to  the  custom  of  the  daid  by  original 
eoort,  and  the  privileges  of  such  attornies,  from  time  whereof  the  memory  ("*)• 
of  man  is  not  to  the  contrary,  used  and  approved  of  in  the  same  court,  ev- 
ery attorney  of  the  same  court  who  is  sued  and  impleaded  in  the  same  court 
of  .our  said  lord  the  king,  before  the  king  himself,  in  any  personal  action  at 
the  soit  of  •any  subject  of  this  realm,  during  the  time  of  his  remaining  and  [  *899  ] 
being  an  attorney  of  the  said  court,  ought  to  be  sued  and  impleaded  in  the 
Mid  eoart  as  a  privileged  person,  that  is  to  say,  by  bill  filed  and  exhibited 
in  the  same  court  against  such  attorney,  as  being  present  in  the  same  court 
ift  his  own  proper  person,  and  that  no  attorney  of  the  said  court  ought  nor 
of  right  hadi  at  any  time  during  all  the  said  time  whereof  the  memory  of 
BttB  is  not  to  the  contrary,  against  his  will,, been  compelled  to  answer  any 
person  in  any  personal  action  prosecuted  in  the  same  court  here  by  original 
writ  sued  out  against  him  at  the  suit  of  any  person.     And  the  .said  defend- 
tot  in  fact  saith,  that  he  is  impleaded  by  the  original  writ  aforesaid  against 
his  will,  and  against  the  custom  and  privileges  aforesaid.     And  this  he  is 
leadj  io  verify,  wherefore  he  prays  judgment  of  the  original  writ  sued  out 
ia  this  cause,  and  that  the  same  may  1^  quashed  (n) — ^Add  affidavit  of 
the  iryth^  as  ante^  897.] 

(*)  ^MTc  if  the  plea  oa|^l  not  to  traTone        (m)  See  ibnn,  Lil.  But  6.    See  fbrm  of  pte 

wMBdaBfi  being  in  tiie  oostody  of  the  of  privUege  of '  an  ofifteer  of  the  Orart  of  Chatt* 

— rrtal  oai7  8  T*  IL  681 

(OAstD  «e  eoBoliisions,  m  12I«0t,Mi,       (n)  See  12  S«it,  644;  and  ante*  897.  a.  4L 
M;  iad  aala,  897,  a.  <f. 
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A  ifte  Xj^s  Bench  (oTj  Common  Pleas.) 

Cov^urt  C.  D.  )  •  ^  (6)  Term,  1  WUUam  4. 

pU^ff      ^^^*    (     ^^  ^^  ^^^^  defendant,  in  his  proper  person  (or,  ^^  by  O.  ff ' 
(p).  A.  B.  )  At5  Morney^^)  conies  and  defends  the  wrong  and  injury,  when,'; 


4&C.  and  prays  judgment  of  the  said  bill  (or  if  by  original^  or  in  C.  P. 
stead  of^^  bill"  say  "  writ")  of  the  said  plaintiff ;  because  he  says  that'tha' 
said  plaintiff,  before  and  at  the  time  of  the  commencement  of  this  salt  Coh 
was  and  still  is  married  to  one  E.  F.  then  and  yet  her  husband,  who  is  still 
living,  to  wit,  at,  &c.  (^veniie)  aforesaid  ;  and  this  he  the  said  defendant  iB 
ready  to  verify,  wherefore  because  the  said  E.  F.  is  not  named  in  the  said 
bill  (or  if  by  original^  or  in  C.  P.  say  "  writ")  of  the  said  plaintiff!,  the 
said  defendant  prays  judgment  of  the  bill  (r)  (or  if  by  original^  or  in  C.  P. 
say  "  writ")  aforesaid,  and  that  the  same  may  be  quashed,  <fec. — \^Add 
affidavit  of  the  truth,  as  ante,  897.] 

In  the  King^s  Bench  (or.  Common  Pleas.) 

(«)  Term,  1  William,  4. 

Coverture  C.  F.  sued  by  the  name  of  C.  D.  1 

ofthede-  ats.  S      And  the  said  defendant  in  this  suit* 

fenaant  ^  .^  g^  *     )  to  wit,  C.  F.  sucd  by  the  name  of  O, 

D.  in  her  own  proper  person  (u)  comes  and  prays  judgment  of  the  said  tnU 
(or  if  by  ortginal,  or  in  C.  P.  instead  of  the  word  "bill"  say  "  the  said 
writ  and  declaration")  of  the  said  plaintiff,  because  she  says,  that  at  the 
time  of  the  exhibiting  of  the  said  bill,  (or  if  by  original,  or  in  Ck  P.  say 
*^  of  the  issuing  of  the  said  writ,")  of  the  said  plaintiff,  she  was  and  still  is 
married  to  one  E.  F.  who  is  still  living,  to  wit,  at,  &g.  Qvenue)  aforesaid  ; 
and  this  she  is  ready  to  verify,  wherefore  because  the  said  E.  F.  is  not 
named  in  the  bill  (or  if  by  original,  or  in  C.  P.  say,  "  writ  and  declara- 
tion") aforesaid,  sheprays  judgment  of  the  said  bill  (vo)  {or  if  by  original^ 
or  in  C.  P.  say  <'  writ  and  declaration,")  and  that  the  same  may  be  qaash*^ 
ed,  &c.  (x) — I  Add  affidavit  of  the  truth,  similar  in  substance  to  theform^ 
as  ante,  897.] 

[  "900  ]  *!»  the  King^s  Bench  (or,  Common  Pleas,  or,  JExchequer.) 
NOH-  •  (y)  Term,  1  William  4. 

JOIWDKR.    0.  D.  U 

ats.   >     And  the  said  defendant  by  E.  F.  his  attorney  (a),  comes  and 
fumiiu!^'  A.  B.  )  defends  the  wrong  and  injury,  when,  Ac.  and  prays  judgment  (b) 

contrtM^         (o)  See   the    precedents,  Aat.  £nt.    9. — 8  8  T.  R  681.    See  a  form,  post,  907,  of  a   pleft 

were  nuide  ^^^^-  ^'  ^^*  ^*  ^^  darrein   Contffiuanct,  in  bar  of  ooYertare  as  to'part,  and  in  afainto- 

jointly         Thomp.  Ent  1.    As  to  the  title  of  the  term,  and  ment  as  to  residue.    Eyidence  of  ooTerCure. 

with  an-      when  special  imparlance  is  necessary,  see  yoI.  Bosooe  on  Evidence,  194,  6. 

other  Dcr-    *•   S^^»  897.— Ante,  895,  note  z. — 2  Saand.'  (u)  In  Lutw.  23,  coyerture  was  pleaded  by 

son  not        2,11.2.  attorney,  but  this  is  incorrect.    See  2  Sannd. 

ioin^              ^P)  See  the  precedents.  1  Went  47— Id  In-  209  o.    Lil.  Ent.  1.— 2  Rich.  C.  P.  1. 

f!,x              dex,  ix.— Lil.  tot  128.  (w)  See  note  A,  post,  900. 

^*''                 {q)  See  Bao.  Ab.  Abatement,  0.     ^  (z)  The  conclusion  in  Lut.  28,  is  differe&t 

(r)  See  note  A,  post,  900.  (^)  When  a  special  imparlance  is  neoesaary, 

(s)  As  to  the  tiUe  of  the  term,  and  when  an  see  toI.  i.  876;  and  ante,   895,  note  jp— 2 

imparlsmoe  Ib  necessary,  see  vol.  L  896»  7,  and  Saund.  2,  n.  2.    2  M.  &  S.  484. 

ante,  895,  note  X — ^2  Saund.  2,  n.  2.  {z)  See  the  precedents,  1  Went.  Ind.,  and 

(0  See  fbrms,  6  M.  &  S.  220.— 2  Rich.  C.  vol.  i  8*  82,  892;  and  see  LiL  Ent.  12;   and 

P.  1.     LU.  Ent.  1.    As  to  oOTorture  of  defend-  a  precedent  of  a  plea  of  another  executor  not 

ant  after  the  writ,  Bac.  Ab.  Abatement,  G.  joined,  2  Rich.  C.  P.  2  —1  Went.  18,  5& 

Coverture  can  only  be  pl^ed  in  bar^  when  {a)  May  be  by  attorney,  Lutw.  696. 

the  defendant  was  married  at  the  time  when  \b)  In  Moore,  80,  and.l  Lutw.  11,  it  is  said 

the  supposed  contract  was  made.     In  other  that  a  plea  in  abatement  on  account  of  matter 

^ases  it  mu^t  be  pl^^vled  in   ubaUment,  see  dehon^  should    n      oommenoe  with  a  prayer 


PLEAB  IN  ABATEMENT.  900 

of  the  said  bill  (c),  otif  by  origihal^  or  in  C.  P.  instead  of  (fce  word  «»- 
<*liai"  say  "  writ  and  declaration,")  (rf)  because  he  says  that  the  said  sev-  '•"^^ 
eial  siqipoBed  promiies  and  undertakings  in  the  said  declaration  mentioned, 
if  any  such  were  made,  were,  and  each  of  them  was,  made  by  the  said  de- 
faidant  jointly  with  one  E.  P.  (e)  who  is  still  living  (/),  to  wit,  at,  (ff)  &c. 
(lie  venue}  and  not  by  the  said  defendant  alone ;  and  this  he  the  said  de- 
fendant is  ready  to  verify,  whereof  inasmuch  as  the  said  E.  F.  is  not  nam* 
cd  in  the  said  bill  (or  if  by  orig'inaly  or  in  C.  P.  say  "  writ  and  declara- 
tion *')  t(^ether  with  the  said  defendant,  he  the  said  defendant  prays 
judgment  of  the  said  bill  (A),  (or  if  by  original^  or  in  C.  P.  say  ", writ 
and  declaration")  (t):and  that  the  same  may  be  quashed,  &c. — [^Add  affi- 
davU  of  the  truth,  as  ante,  897 .] 

•A  the  King^s  Bench  (or,  Common  Pleas.)  [  •901  ] 

•  Term,  1  William  4. 

C.  D.  and  another,  \ 

ats.  >     And  the  said  defendants  by their  attorney,  Non-join- 

&.  B.  and  another.  )  come  and  defend  the  wrong  and  injury,  when,  &c.  ^^j[.  ^^ 
and  crave  oyer  of  the  said  writing  obligatory  aforesaid,  and  it  is  read  to  in^int^ 
them  in  these  words,  to  wit,  (here  set  out  the  obligatory  part  of  the  bond.)  and  sevo- 
They  also  crave  oyer  of  the  condition  of  the  said  supposed  writing  obliga-  ^JJ^  *»o"<^ 
tory^  and  it  is  read  to  them  in  these  words.  Whereas,  &c.     (here  set  out 
the  eondilion  of  the  bond,  with  names  of  witnesses  and  signatures^  Sec. 
verbatim),  which  being  read  and  beard,  the  same  defendants  pray  judg- 
ment of  the  writ  and   declaration  aforesaid  ;  (or  if  in  K.  B,  by  bill,  say 
^ot  the  said  bill,")  because  they  say,  that  at  the  said  time  of  the  sending 
and  delivery  of  the  writing  obligatory  aforesaid,  whereon  the  said  plaintiffs 
gainst  them  the  said  defendants  complain,  to  wit,  on  the  day  and  year 
aforesaid,  above  mentioned,  at,  &c.  (venue)  the  said  E.  F.  in  the  writing 
obligatory  aforesaid  named,  did  likewise  seal  and  deliver  the  writing  obli- 
fatory  aforesaid,  as  the  act  and  deed  of  the  said  £.  F.  to  the  said  plain- 
tiffs and  became  firmly  bound  to  the  said  plaintiffs  as  aforesaid,  jointly  with 
the  said  defendants,  by  the  same  writing  obligatory,  in  the  said  sum  of 
[XlOO]  which  said  E.  F.  is  yet  surviving  and  living,  to  wit,  at,  &c. 
(venue)  and  this  they  are  ready  to  verify;  wherefore,  inasmuch  as  the 
aaid  E.  F.  is  not  named  defendant,  together  with  the  said  defendants,  in  the 

tf  jadpnent  bat  onlj  to  eonolude  with  it,  and  tho  trial,  2  Bl.  Rep.  951  — 2  Marsh.  802. — 6 

tee  ante,  toI.  i,  400;  but  this  distinction  dooB  Taunt  587,  S.  G.  Kenjon's  Rep.  864. 
IOC  seem  attended  to  in  Lil.  Ent.  6. — ^Thomp.         (/)  A  plea  In  abatement  of  nonjoinder  of  a 

IhL  1^ — 2  Saiind.  200.  par^  who  shoald  be  a  defendant,  most  aver 

(e)  As  to  prayer,  judgment  of  the  bill  only  that  the  party  omlttod  is  still  living,  1  Saund. 

ttd  not  of  the  bill  snd  declaration,  see  2  M.  &  291.  a,  n.  1,  b,  n.  4. 
S.48i,  n.  (a).  (g)  No  venae  is  necessary,  2  H.  Bla.  161.— 

(<0  Vhen   the  plea  in  abatement  for'  non-  7  T.  R.  243. 1  Sannd.  8.  (2)— 8  T.  R.  243. 
JDiodcr  B  to  tiie  whole  of  the  action,  it  is  not        (k)  Quttre  if  not  bad,  if  pleaded  of  bill  and 

aceeaary  to  plead  in  abatement  both  of  the  de-  declaration,  2  M  &  S.  484.    In  proceedinscs  by 

dantion  luid  writ,  bat  it  is  sufficient  to  plcul  bill  praying  judgment  of  the  **  writ  and  di»- 

li  Ihe  writ  or  bill  only,  but  whei'e  it  is  intended  cliration  "  would  be  bod.    1  B.  &  A.  172.     As 

topiad  in  abatement  only  of  part  of  the  writ,  to  conclusions  of  pleas  in  abatement,  see  ante, 

m  tlw  eaoM  of  abatement  ariies  fW>m  tome  of  vol.  i  899.    Tidd's  Prao.  9th  edit.  688. 
As  comiis  of  tiie  declaration^  the  defendant        (t)  As  to  the  introduction  or  omission  of  tho  . 

Mnt  pind  in  abatement  of  both,  2  Saund.  210.  word  '•  declaration,*'   vide  2  Saund.  209.  d  — 

1.  c.  ;  and   the  precedent,  2  fi.  &  P.  42a  Tidd's  Prao.  9th  edit  63a 
Boealw  2  M.  ft  8.  484,  n.  (a).  (Ar)  See  1  Saund.  291  a  n.  2  b.  as  to  th« 

(#)  The  plea  must  disclose  the  names  of  all  Ibrm.    See  also  form^,  Lil.  Ent    2. — 2  Rioli. 

fltteDBtmettng  parties,  so  as  to  give  a  better  Prao.   E.   D.   17. — AAt  Ent.  7. — ^Lutw.  G96. 

Viit^ud  if  a  name  be  omitted,  the  plaintiff  See  a  fbrm  iu  covenant,  LiL  Ent  7;  and  2 

■ly  take  teoe  oa  the  plea*  ud  will  suooeod  on  Btch.  Frac.  K.  B.  18.    Th.at  defendant  most 


801  FUifi  IV  ABATSIOnT. 

Writ  and  doclaratioa  afbresaid,  (or  if  in  K.  JS.  £y  MU,  <<  in.fte  taid  I^'') 
the  same  defendants  pray  judgemeiit  of  the  writ  and  dedaratioa  aforeaaid« 
(or  if  in  K.  B.  by  bill^  **'  of  the  said  bill,")  and  that  the  same  may  ba 
quashed,  ice. — [Add  affidavit^  as  ante^  897.] 


iniwo-    Ui  the  King^s  Bench  (or,  ComTnon  Pleas.') 


(0  TefTny  1  WUliam  4. 


M'*5nomer  0.  D.  sned  by  the  name  of  E.  D. 

of  defbnd-  ats.  J       And  C.  D.  (n)  against  whom  the 

Christiiia  -*^-2-  )    ^^^  ^'  B-  '^^^  exhibited  his.  said 

name  in  bill  by  the  name  of  E.  D.  in  his  own  person  (o),  comes  and  says  that  he  is 
r  V^  V"i  ^^^^  ^^^  called  (p)  by  the  •name  of  C.  D.  and  by  that  name  and  sud- 
[  *902  J  name  hath  always  since  the  time  of  his  nativity  hitherto  been  named  and 
called ;  without  this  that  he  the  said  C.  D.  now  is,  or  at  the  time  of  exhibit- 
ing the  said  bill  was,  or  ever  before  had  bqpn,  named  or  called  by  the 
name  of  E.  D.  (9)  as  by  the  said  bill  is  supposed,  and  this  the  said  G.  D. 
is  ready  to  TeriQr,  wherefore  be  prays  judgment  of  the  said  bill  (r),  and 
that  the  same  m,ay  be  quashed,  &c. 

Affidavit    In  the  King^s  Bench. 

*^*    „  )  A.  B. plaintiff, 


In  the  King^s  Bern 

iA.  B. 
CD. 
c. 


sued  by  the  name  of  E.  D.  defendant. 
-*  the  defendant  in  this  cause,  maketh  oath  and  saith, 
that  the  plea  hereunto  annexed  is  true  in  substance  and  fact. 
Sworn,  Ac.  0.  D. 

In  the  Common  Pleas.  y^^^^  :^^^^  4 

The  Uke  in  0.  D.  sued  by  the  name  of  E.  D.  ) 

^'  P*  (0*  ats.  >       And  0.  D.  against  whom  the  said 

A.  B  )  plaintiff  hath  issued  his  said  writ,  and 

declared  thereon  by  the  name  of  E.  D.  in  his  own  person,  cqmes  and 
says,  that  he  is  named  and  called  C.  D.  and  by  that  name  and  surname 
hath  always  since  the  time  of  his  natirity  hitherto  been  named  and  called; 
without  this  that  the  said  C.  D.  now  is  or  ever  was,  named  or  called  by 
the  name  of  E.  as  by  the  said  writ  and  declaration  thereon  founded  is 

[  *908  ]  supposed,  and  this  the  said  0.  D.  is  *ready  to  verify,  wherefore  he  prays 

plead  in  abatement  if  he  rah  to  take  advan*  known,*'  see  Willet,  668  ;  but  the  old   fin* 

tage  of  the  non-Joinder,  see  ante,  toL  i.  82.  tries  ai^  **  named  and  oaUed,*'  see  Thomp. 

(/)  As  to  the  title  of  the  term,  aee  ante,  895,  Ent.  1  Lntw.  10.— Bast  £nt  297.:-LU.  Eni. 

n.  X.— 1  T.  Bw  278;  7  T.  R.  447.  1,  irhich  aeama  preferable.     Some  old  pra- 

(m)  See  the  preoedenta,  Lil  Ent  6.-^Tk]d*a  oedenta  state  that  the  deftodant  was  bapti»d» 

forma,   182.^1   Wentw.  Indez^Willea,  558.  &o.  Lil.  Ent.  6.  and  1  B.  &  P.  645  ;  but  thia  is 

— 2  Tannt   899.     In  thia    plea  the  defend-  not  only  nnneoeeaary,  (aee  the  aboTo  oaaea*  and 

ant  moat  giye  hia  anmame  as  well  aa  hia  tme  Rep.  temp.   Hardw.  2S^, — 6  Mod.  116.)   bnl 

Chriatian  name,  although  hia  true  aumame  ia  dimoult  in  proof,  (1  Campb.  479)  and  oona^ 

need  in  the  deolaration,  0  T.  K.  515. — 2  Saond.  quently  improper. 

)D9  b.— 4  Taant  652,  8.  (o)  A  mia-statement  of  thia  name  woald*btt 

{n)  The  plea  maat  not  begin  "  and  Uu  taid  fetal  on  demurrer,  I  Chit  Bep.  705,  n. 

C.  P."  &e.  or  **  he  who  ia  aued,"  Ac  ante,  (r)  See  ante,  900,  note  q, 

892»  note  i.—  5  T.  B.  487.-2  Saund.  209  b.^  (f )  See  form  of  affidavit,  ante,  897.— Lit*, 

tutw.  10 — 5  Ikunt  652.    Aa  to  the  neoeaaity  Ent  1.  4,  and  ante,  vol  I  402.    An  a^daxi^ 

Ibr  the  iurname  being  given,  aee  aapra,  n.  r.  that  the  plea  *•  ia  a  true  plea,"  would  be  bad. 

nnd  the  precedent,  Baat.  Ent  297,  108.  8tnL  705. 

(e)  It  appeara  moat  adviaable  to  plead  mia*  (/)  See  fbrma,  1  Bich.  C.  P.  157.— >2  Id   4»j 

nomer  in  pe/-«on,  2  Saund.  209  b,  0. — Summary  As  to  the  title  of  the  Term,  aee  ante,  895,  tu* 

on  pleading,  50.  x,  901,  n  fr.    See  2  Saund.  209  b.^1  B.  &  P 

(^)  Some    pceoedentt    any,    **  oalkd    and  647, 8, 9.    See  the  notea  to  preoading  form 
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jtdgnefil  of  tbe  Mdd  writ  and  < 


Term,  1  WiUiam  4. 


3  qoashed,  &c. — ^Add  affidavit  as  in  j 
h  ike  King^i  Bench. 

C.  D.  sued  bj  the  name  of  0.  E.  \ 

at9.  >     And  0.  D.  against  whom  the  said  Misnomer 

A.  B*  )plaii)ti£f  hath  exhibited  his  said  bill  of  defend- 

bj  the  name  of  G.  E«  in  his  own  proper  person,  comes  and  sajs,  that  he  n^e  in'^' 
is  naned  and  called  bj  the  name  of  G.  D.  and  by  the  said  sarname  of  K.  B.  bj 

D.  hath  always  hitherto  been  called  or  known  ;  without  this  that  the  said  ^^  <*)• 

C.  D.  now  is,  or  ever  was^  named  or  called,  or  known  by  the  samamo  of 

D.  as  by  the  said  bill  is  supposed ;  and  this  the  said  G.  D.  is  ready  to 
verify,  wherefore  he  prays  judgment  of  the  said  biU,  and  that  the  same 
may  be  quashed,  &c. 

IntheEing^s  Bench. 

Term\  1  WtUiam  4. 

0.  D.  ) 

ats.  >     And  the  said  defendant  in  his  own  Misnon&w 

A  B-  suing  by  the  name  of  A.  D.  J  proper  person,    comes  and    defends  ^tsY^' 
the  wrong  and  injury,  when,  <tc.  and  praya  judgment  of  the  said  bill,  be-  ^mVin 
ctnse  he  says  that  iJie  said  A.  (JtU  Christian  name)  the  now  plaintiff,  now  k.  n.  by 
is,  and  before  and  at  the  time  of  exhibiting  the  bill  aforesaid,  was  called  ^^^  (to), 
sad  known  by  tlie  surname  of  B.  (his  real  name)  to  wit,  at,  ^c.  (joenue) 
aforesaid,    without    this   the  said  A.    (his    Qiristian    name)   the  now 
phintiff,  now  is,  or  before  or  at  the  time  of  exhibiting  the  bill  aforesaid, 
vas  called  or  known  by  the  surname  of  D.  (the  surname  by  which  the 
vbdnHffhas  sved)  as  in  and  by  the  said  bill  is  above  supposed,  and  this 
lie  the  saiil  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  of 
the  said  bill,  and  that  the  same  may  be  q^^a^bed,  &o. 


sor* 


h  the  Singfs  Bench. 

(x)  Term.  1  Will.  4.       ahothkb 

f  PEKDINO* 

als.   S      And  the  said  defendant  by        ■       his  attoirney,  comes  and  de-  Another 

A  B.  )  fends  the  wrong  and  injury,  when,  &o.  *and  prays  judgment  of  action  do- 
pending 

(s)  As  to  tbe  term,  aee  ante,  901,  n.  n.^  aboTO  in  1  Wentw.  8. — I  Mod.  6.^Lil.  Ent.  2,  for  the 

See    the    precedent,   1  Weiktw.    Index  ;    of  7,  U.    The  preoedents  of  the  pleas  in  abate-  same 

Gfairtiaii  and  somame,  1  Wentw.  1. — ^lUst,  ment  of   another  aotloa  depending,  vary  in  oauae,  in 

Bit    106,    297.— Tbomp.     Ent      1.— Plead,  point  of  form  ;  sometimes  thej  set  forth  the  K.  B.  (y) 

AMt  462. — m.  Ent   1,  Z — 5  Tannt  652,  deolaration  in  the  first  action,  but  others,  as  [  *904  1 

Kt.  in    the    above  precedent,  are  more   ooncise. 

>  («)  See  the  precedent,  1  East,  542. — I  Lit  Preoedents  of  the  first  description  are  in  8 

Ibt  4w — It  b  neeeasary  to  plead  in  abatement,  Ld.   Raym.   58. — Clift    Ent  2,  22.    1  Mod. 

2&  ftB.84.^— 4  Moore.  869,8.  C;  and  see  Ent    10.~2  Salic.  716.— 1  Went  44,  52,  64. 

2  Uniit.  899.  —8  Wentw.  40  ;  and  in  icire  faeioB,  2  LU. 

(x)  As  to  tbe  title  of  the  term,  and  when  a  Ent    892.      Those  of  the  latter    desoriptioa 

tfiatSi  imparianee    is    neoessary,  see    ante,  are    in  8    Ld.  Rajm.  57. — Latw.    88. — ^LiL 

i«L  L  S96,  7  ;  ante,  895,  n.  x.  and  1  Mod.  Ent    7.— Mod.    Ent    6.— Clift.  Ent    8.— 1 

Bits.  Wentw.  8.— It  is  said  that  when  tbe  writ  is 

(y)  Tlus  plea  oamiot  be  pleaded  in  bar,  5  general,  and  does  not  express  the  eaose  of 

B.  &  A.  lOlw — Latw.  88. — 8  Inst  1.  56  ;  an-  action,  the    plea    in    abatement  most    show 

las  in  a  penal  action,  Sayer,  216.     As  to  thfCt  the  plaintiff  declared  in  the  former  sait, 

Umib  pleoe  in  general,  see  Com.  Dig.  Abat.  because    otherwise    it    oannot   be  trayersed 

H.  24. — Bae.    Abr.    Abat.,    Bl. — ^1    Campb.  whether  or  not  it  were  for  the  same  cause 

9D;  aid  the  pceeedeats  nearlj  similar  to  the  Of  action,  5  Co.  61  b.  and  Lil.  Prac.    R^. 
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the  said  bill  (z)^  becanso  he  says,  that  before  the  exhibiting  of  the  said  bill 

KHDua.  ^> '°  Michaelmas  Term  (a),  in  the ^—  year  of  the  reign  of  our  lord 

the  now  king,  (or  in  the  Exchequer  say  *^  in  his  said  Majesty's  Court  of 
Exchequer,  before  the  barons  of  the  said  Exchequer  at  Westminster,"} 
in  the-  court  of  our  said  lord  the  king,  before  the  king  himself,  the  said 
court  then  and  still  being  holden  at  Westminster*  in  the  county  of  Middle- 
sex, the  said  plaintiff  impleaded  the  said  defendant  and  exhibited  his  cer- 
tain bill  against  him,  in  a  plea  of  debt  on  demand  of  and  upon  the  same 
identical  writing  obligatory  (or,  if  in  assumpsit^  "  in  a  certain  plea  of  tres- 
pass on  the  case,  upon  and  for  the  not  performing  of  the  very  same  ideati- 
[  *906  ]  cal  ^promises  and  undertakings")  in  the  said  declaration  in  this  present 
suit  mentioned  (6)  ;  as  by  the  record  and  proceedings  thereof  remaining  in 
the  ^id  court  of  our  said  lord  the  king,  before  .the  king  himself,  to  wit,  at 
Westminster  aforesaid,  more  fully  appears.  And  the  said  defendant  fur- 
ther saith,  that  the  parties  in  Ibis  and  the  said  former  suit  are  the  same, 
and  not  other  or  different  persons  ;  and  that  the  said  former  suit  so  broughi 
and  prosecuted  against  the  said  defendant,  by  the  said  plaintiff  as  afore-: 
said,  is  still  depending  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself  (c),  and  this  the  said  defendant  is  res^dy  to  verify  (cf), 
wherefore  he  prays  judgment  of  the  said  bill  (e),  in  this  suit,  and  that  the 
same  may  be  quashed,  &c. 

8  £. — Boo.  Abr.  tit.  Abatement,  M,  but  this  (z)  Sometimes    the    plea  commeooeB    and 

reason  does  not  appear  satisfkctory,  ibr  in  most  oonclades  with  a  prayer  of  Jadgment,  whether 

instances ,  and  particularly  in  declarations,  in  the  dofimdant  ought  to  be  conpelltd  to  antwer^ 

indebitatut  astumpril  the  declaration  is  so  gen-  ^e.    Lil.  Ent  6  ;  bat  the  above  fbrm  seems 

cral,  that  it  does  not  conclusively  show  that  the  most  correct 

two  actions  are  for  the  same  cause.    See  6  T.  R.  (a)  When  it  is  necessary  to  state  a  partica-  - 

807.  8  Wentw.  142  ;  and  by  the  plaintiff's  par-  lar  day,  2  Lev.  141 — 8  Burr.  1428. 1  Bla.  Rep. 

ticulars  of  demand  in  the  first  action  or  other-  489.  S  C.    When  the  actions  were  both  oom- 

wise,  it  may  appear  wliat  was  the  subject-mat-  menced  in  the  same  Term,  then  show  when  the 

ter  of  the  first  action,  thou^  the  plaintiff  may  first  was  commenced. 

not  have  declared,  »nd  it  is  now  settled,  that  in  (6)  As   to  this  concise  statement,  without 

a  plea  in  bar  of  judgaunt  recootred,  it  is  not  setting  out  the  fiirmer  declaration',  see  ante, 

necessary  to  set  out  the  declaration  in  the  for-  908,  4,  n.  y, 

mercase.    1  Saund.  02,  note  2  ;  and  therefore  ^c)    As   to  this   averment,  see  Bac.  Abr. 

we  may  conclude  that  the  above  concise  form  Abatement,  M.     Sed  quart,  see  opinion,   1 

wUl  suffice.    If,  however,  it  appears  from  the  Wentw.  8.     , 

pleading  that  the  action  pending  could  not  be  (d)  It  should  seem,  it  is  not  necessary   to  * 
for  the  same  cause,  the  plea  would  be  bod,  4  B.  aver  a  prout  patei  per  recordumt  or  to  plead 
&  B.  920.    7D.  &  R.  409,  S.   C.    Therefpre,  the  record  of  another  court,  tu^pft/t  W^t/i,  be- 
where  the  assignees  of  a  bankrupt,  deplared  on  cause  the  plea  involves  a  matter  of  foot,  whoth 
promises,  to  the  bankrupt,  and  also  on  promises  er  both  acUons  are  for  the  same  case  of  aotioD, 
to  themselves,  and  the  defendant  pleaded  gene-  see  1  Strs.  622. 
raUy  the  pendency  of  a  prior  action  by  the  (t)  See  ante,  901,  n. 
Unkrupt^  it  was  held  bad.  Id. 


0 

TLEAS  IN  BAR. 


^ 


COMMON  COMMENCEMENTS  ^D  CONCLUSIONS. 


.^,,^..-.«,v«i>   I  •■IVII*<  •  Ji  .•«-« 


/.<  <Ae  Jrfi^'5  ^encA  [or  *«  a  P."  oc/^  ^EccAe^er.'^J"  l.  Com- 

C.  D.  )  /       (/)  Tern,  1  FFi//.  4.      ^^^^>^ 

al8.  >     And  the  said  (^)  defendant  by  E.  P.  his  attorney  (A),  comes ^rrfp^ea 
A.  B.  )  and  defends  the  nrrong^pr  in  trespass  or  ejectmint^  instead  of  the  when  spe- 
word  "  wrong'*  sap  "  force/'^rand  injury,  when,  Ac.  and  Bays  that  the  ®^ 
Mid  plaintiff  ought  not  to* have  or  maintain. his  aforesaid  action  thereof 
against  the  said  defendant  (i)  because  he  says,  thB,tJkC^r;THere  state  the  Actio  boo. 
svtjeet-matter  of  the  defence,  after  which  conclude  eitheriajhe  country^ 
or  with  a  verification,  as  the  plea  may  require,  as  in  thefollowt 


In  the  K.  B.  (or  "  C.  P."  or  "  Exchequer:')         '/'  ^^ 

next  after  (/), in  2.  The      ^ 

C.  D.  )  Term,  1  Will.  4.     ^^^^^ 

ats.   >     And  the  said  defendant  by  E.  F,  his  attorney,  comes  and  de-  o/tfa«^e-' 
A.  B.  }  fends  the  wrong  (or  in  trespass  or  .  ejectment,  instead  of  the  tense  aroBo 
"  wrong"  say  "  force,")  and  injury,  when,  &c.  and  says,  that  the  said  ''f^^  ^^' 
plaintiff  ought  not  further  to  have  or  maintain  his  aforesaid  action  thereof  m^t^f 
against  tlie  said  defendant,  because  he  says,  that,  Ac.  the  action. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave  (or  if  s.  Com- 
a  third  or  sfibsequent  plea,  say  "  by  like  leave")  of  the  court  here,  for  mence- 
this  parpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  ^^^  ^ 
BBch  case  made  and  provided  (m)  says  that  the  said  plaintiff  ought  not  *to  subeeqaent 
hare  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  special 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  first  count  of  the  4.  The 
Bud  declaration,  [or  if  in  covenant,  ^^  bb  to  the  said  supposed  breach  ^^^.^ 
€f  covenant  first  above  assigned,"  or  if  in  trespass  ^'  as  to  the  breaking  JJ^^^" 
•nd  entering,  &."  enumerating;  the  particular  trespasses  mentioned  in  the  particiilAr 
deelaraiion,  and  intended  to  be  justified,']  the  said  defendant,  by  leave  of  trespawfi, 
the  court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  ^^ 
form  of  the  statute  in  such  case  made  and  provided,  says,  that  the  said 
t»|aint]ff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says,  that,  &c. 

■ 

,  (/)  Usiiany  the  term  of  which  the  plea  hat  arisditeinoe  the  commeDoement  of  theao- 

B  pleaded,  see  toL  i.  468.    As  to  the  title  of  tion,  this  mode  of  plouiing  must  be  adopted.   4 

^  term,  and  when  an  imparlance  is  necessaiy  East,  602.    See  fbrm,  post,  918,  &o. 

•M  sate,  ToL  i  875,  897.— Ante,  890.  (/)  The  plea  should  be  enttaed  after  tlie 

ig)  Wben  this  word  is  improper,  see  ante,  matter  .of  the  defense  arose. 

^  *«•  (m)  4  Anne,  o.  16,  s.  4,  5.    It  is  proper  to 

(A)  Anin&nt  or  feme  eoTert,  cannot  plead  mention  the  statute  in  the  introductory  part 

ojrattoniey,  ante,  898,  899.  of  the  plea  as  above.     Andr.  108.— ^1  WiUs 

(t)  Thia  is  teohnicaqy  the  acUo  non.  219.— (lowp.  600, 601^1  Hen.  Bia.  27&  27a 

W  When  the  sabieet-malter  of  the  defense 
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ooMMmcB-      [^Afler  stating'  the  subject-matter  of  the  plea^  if  it  be  a  denial  of  anaJ" 
"tokcl^  f^goAion  in  the  declaration^  not  being  matter  of  record,  the  plea  should 
810X8.     conclude  to  the  country^  as  follows :]     And  of  this  the  said  defendant  pats 
'^:^  himself  upon  the  country,  &c.  .  /*^ 


^tttm^^^tm  •vvi^taa, 


6.  Conelt^      [Infu  fA  fjiiij  Vimmtn  \ff  nn  [iffrffifWUi^TTTniw  ipwrfn   1f  should  in 


ermfUry.     genfrnf-mnehKlc  uatliM  vemflsahm^  1  "i^r'ly,  aa8>  ik j     Ami  imii  the 

6.  Conclw  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said 
'"^/T*^  *  plaintiff  ought  (or..jf^wiii<<<ii|MW;>ttS.J&^^  niif  fin  nfarrrfnrfj  —y  ^^  aiiijiif 
^j;*"    funih^n^*ifioliB,Ye  or  maintain  his  aforesaid  action  thereof  against  him,  ^c. 


7.  CcMiojitf-  And  this  the  said  defendant  is  ready  to  verify  by  the  said  record, 
'erifi^^on  wherefore  he  prays  judgment,  if  the  said  defendant  ought  to  have  or  maio- 
by  the  .    tain  his  aforesaid  action  thereof  against  him,  Ac. 


record. 


PLEA  IN  ABATEMENT  AS  TO  PART,  AND  IN  BAR  TO 

THE  REST. 


?iea  in  a  In  the  Kingfs  Bench,  (or  "  C.  P."  or  «  Exchequer.''^ 

Ir^n""^  C.  D.  1  3Vm,  1  WiUiam  4. 

in  abate-  ^^'  \     ^^^  ^^^  ^i^  defendant  in  her  own  person  comes  and  defends 

mentto  A.  B.  )  the  wrong  and  injury,  when,  Ac.  and  as  to'  the  said  [first  and 

^^'  ^  MroHo]  counts  of  the  said  declaration,  says  that  she  did  not  undertake  or 

issuT^and  promise  in  manner  and  form  as  the  said  plaintiff  hath  above  complained 

coverture  against  her,  and  of  this  she  puts  herself  upon  the  country,  &c. 

in  bar  to 
the  xvat 

^„).  And  for  a  further  plea  as  to  the  said  (Jtrst  and  second)  counts  of  the 

said  declaration*  the  said  defendant,  by  leave,  &q.  (as  ante,  90ft,  third 
form)  because  she  says,  that  she,  the  said  defendant,  before  and  at  the 
time  of  the  making  of  the  said  several  supposed  promises  and  undertakings 
in  the  said  [first  and  second]  counts  mentioned,  and  before  and  at  the 
time  the  said  supposed  causes  of  action  therein  mentioned  did  accrue, 
was  and  still  is  the  wife  of  T.  J.  who  is  still  living,  to  wit,  at,  Ac.  (venue) ; 
and  this,  &c.'^[Conclude  with  a  verification,  as  ante,  907,  sixtJiform.'] 

And  as  to  80  much  and  soeh  part  of  the  said  Inll,  for  if  in  C.  P.  or 
by  original,  instead  of  the  word  ^^  bill"  sa^  ^*  writ  and  declaration,'']  of 
the  said  plaintiff,  as  relates  to  the  said  several  supposed  promises  and 
undertakings  in  the  said  third  and  subsequent  counts  mentioned ;  and  as  to 
those  counts  the  said  defendant  prays  judgment  of  that  part  of  tiie  said  bill 

Sor  if  in  C.  P.  or  by  original,  instead  of  the  word  "  bill*'  say  "  writ  and 
eclaration,"!  which  relates  to  the  said  last-mentioned  supposed  promises 
and  undertakings,  and  of  the  said  third  and  subsequent  counts,  and  that 
they  may  be  respectively  quashed,  because  she  says,  that  at  the  time  of 
the  exhibiting  the  said  bill  [or  if  in  C.  P.  or  by  original,  say  <*atthe 
time  of  the  issuing  of  the  said  writ,"]  of  the  said  plaintiff  in  this  behalf, 
ud  the  commencement  of  this  suit,  Ab  was  and  still  is  married  to  the 

(«)  See  aa^  ToL  i  S96»  M  to  pkadiii^  in  bw,  aad  ttbateoNBt,  at  tame  tiua 


' 
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■id  T.  J.  who  is  still  living,  to  wit,  at,  Ac.  (mMe)  afoiresaid ;  and  this  "^  nr 
Ae  la  ready  to  verify,  wherefore  because  the  said  T.  J.  is  not  named  in  '^***°™" 
the  said  bill  [or  if  in  C.  P.  or  by  original^  instead  of  the  word  "bill**  say 
^  writ 'and  declaration,"}  in  this  behalf  she  prays  judgment  of  so  much 
and  such  part  of  the  said  bill  for  if  in  C.  P.  or  by  original  instead  of 
the  word  "  bill"  say  "  writ  and  declaration,"]  as  relates  to  the  said  sup- 
posed promises  and  undertakings  in  the  said  third  and  subsequent  counts 
meoticmed.  And  also  of  the  said  third  and  subsequent  counts,  and  that 
the  same  may  in  this  behalf  be  quashed,  &o. 


t  ^■»  I 


'IN  ASSUMPSIT.  [  'SOS  ] 


In  the  K.  B.  or  "  C.  P."  or  "  Exchequer. ^^  oehkral 

OiUB,  &0. 

C.  D.  1  Term,  1   Will.  4.       Geoeral  is- 

ats.   J     And  the  said  defendant  by his  attorney,  comes  and  defends  J|^i^?2Ji 

A.  B.  )  the  wrong  and  injury,  when,  Ac  and  saith  that  he  did  not  under-  f^^y   ^ 
take  or  promise  {p)  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the  eoun* 
try,  Ac.  * 

CD.  &  others,) 

ats.  >     And  the  said  defendant  C.  D.  by his  attorney.  The  iflre  by 

A.  B.  )  comes  and  defends  the  wrong  and  iniury,  when,  Ac.  and  ^j^^^" 

auth  that  he,  together  with  the  said  E.  E.  (the  other  defendant  or  defend-  ftnda&ti. 
oMs)  did  not  undertake  or  promise  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  him,  and  of  this  the  said  de- 
feodant,  the  said  C.  D.  puts  himself  upon  the  country,  Ac. 

C.  D.  exor.  Ac.  ^ 

ats.  S     And  the  said  defendant  by  E.  F.  his  attorney,  comes  The  like 

A  B.  \  and  defends  the  wrong  and  injury,  when,  Ac.  and  says  ^^^ 

Aat  the  said  G.  H.  (r)   deceased,  in  his  life*time,  did  not  under-  adminisw 
take  or  promise  (and  ^  there  be  promises  by  the  executor  laid  in  the  truxiq). 
dedaralion  sa^j  ^^  nor  did  the  said  defendant  undertake  or  promise,")  in 


(•)  Sea  ftms,  Uatg^  217^—1  Bieh.  C.  P.    of  <*  not  fui/iy,"  woul^  be  bad  on  demurrer, 
147;  and  see  finrmt  where  two  of  several  de-    Btra.  1022< — ^Cases  Temp.  Haidw.  178. 
Uiirisnkad  doh  aasampait    1  LU.  Eat  106.        {q)  See  forms,  1  Rich.  G.  P.  147 


CL  P.  18.  (r)  If  the  declaration  oontain  counts  on  pro- 

ip)  The  omiasioii  of  the  words  «  or  promise*'    misee  by  the  exooator  in  that  ohanoter,  the 
iwU  he  had  on  denmrrer,  bat.  the  plaintiff     plea  must  also  deny  those  piomifles. 


signjodgment    8D.  &B921.    A  plea 

Vol.  m.  2 
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^^^  manner  and  form  ns  the  said  plaintiff  hath  above  thereof  compiained  against 
'       the  said  defendant,  and  of  this  he  pnts  himself  upon  the  ooontry,  Ac. 

Pica  that        [JFirsl  pka^  general  issue  ;  and  the  commencement  of  tSe  second  plea  as  ; 
tllLte  were  ^^^  ^^^»  third  form,  and  then  as  follows ;]  Because  they  say  that  the  said 
inaJe  by    scveral  supposcd  promises  and  undertakings,  in  the  said  declaration  men- 
iicfendauts  tioned,  if  any  ^such  were  or  iras  made,  were,  and  each  and  every  of  them 

^Uh^onc  of  ^^  *"*^®  ^^  ''^^"*  ^^®  **^^  defendants,  together  with  the  said  A.  Bi  one 
the  puSn-*^  ^f  ^^^  s^'d  plaintiffs  jointly,  atid  not  by  them  the  said  defendants  separabe- 
tiifs  («).  ly,  from  and  without  the  said  A.  B.  to  wit,  at,  Ac.  (venue}  aforesaid,  and 
[  •909']  this,  Ac. — IConcltule  with  a  verification^  as  ante^  907,  sixth  form. 

To  a  dec- 

a*g^ran-°      [  ^^^^  P^^  '•^^  assumpsit^  as  ante  J  908 ;  second  pfea,  actio  non^  as  an- 

teethftt     te^  906,  third  form.] — ^Because  he. says,  that  long  before  and  at  the  time 

the  person  ^hen  the  Said  M.  0.  was  supposed  in  an3  by  the  first  and  second  counts  ^ 

defendant  ^^  ^^^  ^^^^  declaration  to  have  become  indebted  to  the  said  plaintiff,  and 

became      from  thenco  continually  until  the  making  of  the  said  supposed  promises 

waaTfeme  ^^^  undertakings  in  those  counts  respectively  stated,  the  said  M.  0.  was 

oo^rt  {t).  *^^  ^^^®  of  o^®  ^'  0.  which  said  L.  0.  at  the  tim6  of  the  accruing  of  the 

said  supposed  debt  to  the  said  plaintiff,  and  during  all  the  time  aforesaid, 

was  the  husband  of  the  said  M.  0.  and  in  full  life,  to  wit,  at,  Ac.  (venue') 

aforesaid ;  and  this,  Ac. — [  (hnclude  with  a  verification^  as  antCy  907,  sixth 

form,'] 

causes  of      ^^^'    (     -^^^  ^^^  Said  defendant  by his  attorney,  comes  and  de- 
action  in    A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  as  to  the  said  [^  first 
ccrtam      ^y,^  second^  (the  counts  confessed)  counts  of  the  said  declaration  mention- 
aiid'oer-     ^^9  Confesses  the  said  action  of  the  said  plaintiff  as  to  the  non-performance 
tain  dam-  of  the  Said  Supposed  promises  and  undertakings,  in  those  counts  mention - 
age  thorer  ©d,  and  that  he  the  said  plaintiff,  by  reason  of  the  non-performance  of  the 
ed,"and  ^^  ^^^^  promises  and  undertakings  in  those  counts  mentioned,  hath  sustained 
general  is-  damage  to  the  amount  of  —  (insert  enouffh^)  over  and  above  his  costs  and 
sue  to  the  charges  by  him  about  his  suit  in  that  behalf  expended,  and  which  said  sum 
W8»  ««(«)•  Qf —  jjQ  ^jjQ  gj^j^  defendant  hath  always  been  ready  and  willing,  and  still 
is  ready  and  willing  to  pay  to  the  said  plaintiff.    And  the  said  defendant, 
as  to  the  (third  and  subsequent)  counts  of  the  said  declaration  mentioned, 
says,  that  he  did  not  undertake  or  promise  in  nianner  and  form  as  the  said 
plaintiff  hath  above  in  those  counts  complained  against  him,  and  of  this  ho 
puts  himself  upon  the  country,  Ac. — [Add  any  other  plea  as  usual  to  the 
counts  not  confessed.'] 


(s)  As  to  this  plea,  see  ante.ToL  L  28.    2  8.        (t)  This  maybe  pleaded  speciaUy.     4  Bing. 

&  P.  124,  6.-2  D.  A  R.  196.— 1  B.  &  C.  74,  470. 

B.C. — ^In  Moffal  and  others  v.  Van  MUligen        (tt)-This    plea  may  be  advisable  in  oasea 

and  others,  HGch.  Term.  27  Geo.  3. — 2  Chit,  where  the  defendant  admits  a  cause  of  aotion 

Rep.  539,  a  plea  in  abatement  to  the  same  against    him,  but  cannot    pay   money    into 

efibot  iras  held  bad  on  demnrrer.    See  plea  by  court  as  is  frequently  the  cose.    By  the  above 

an  executor,  that  testator  had  a  partner  who  mode  of  confession  it  should  Foem  the  expenses 

survived  him.   5  East,  261.    The  matter  of  the  of  a  wnt  of  inquiry  or  trial,  upon  the  admitted 

above  plea  may  be  given  in  evidence  under  the  cause  of  aotion,  may  be  avoided.    See  a  form 

general  issue,  and  in  a  late  case  in  the  court  of  in  case,  post,  1080,  and  a  form  to  a  new  assign- 

C.  P.  where  the  defendant,  besides  the  general  ment  in  trespass,  post,  1287.    Bee  also  9  B.  & 

issue,  attempted  to  plead  a  plea  somewhat  simi-^  Ores.  618. 
lar  to  the  above,  tnough  more  complex,  that' 
^ourt  would  not  allow  It.    6  Bingh.  197. 
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\_Firsl  pteOy  non  assumpsit^  ds  ante^  908  ;  second  plea^  actio  non,  as    watotb 
(Mle,  906,  third  form^  to  the  special  counts  on  the  collateral  promises.^ —    fr4ud8 
Because  he  aaith,  that  the  several  supposed  promises  and  undertakings  in  ^xxxui^  ot* 
the  said   [first  and  second]  county  respectively  mentioned,  were  special  Fraads  to 
promises,  and  each  of  them  was  a  special  promise  for  the  debt  of  another  »  deciara- 
person,  to  wit,  the  said  A.  P.  and  that  no  agreement  in  respect  of,  or  re-  guarantee 
latiag  to,  the  Supposed  causes  of  action  in  the  (first  and  second)  counts  of  (to). 
the  said  declaration,  or  either  of  them,  nor  any  memorandum,  or  note 
thereof,  wherein  the  consideration  or  considerations  for  the  said  special 
promises,  or  either  of  them,  was  or  were  stated  or  shown,  was  or  is  in 
vriting,  or  was  or  is  signed  by  the  said  defendant,  or  by  any  other  person 
by  him  thereunto  lawfully  authorized,  according  to  the  form  of  the  Statute 
in  SQch  case  made  and  provided  ;  and  this,  &c.-— [  Conclude  with  a  verifi- 
cation,  as  ante^  907,  .sixth  form.'] 

[First  Plea^  non  assumpsit y  as  ante,  908 ;  second  plea^  actio  non,  as    usunv. 
ante,  906,  third  form  to  the  count  on  the  bill,]   Because  he  says,  that  before  To  action 
the  making  of  the  said  bill  of  exchange  in  the  said  first  count,  mentioned,  ^y  indorsee 
to  wit,  on  the  2l8t  day.  of  December,  A.  D.  1829,  [day.  of  'contract  or  ^^l  of 
about  it]  at,  &c.  (venue')  aforesaid,  it  was  corruptly  and  against  the  form  a  bill,  tii  it 
of  the  Statute  in  such  case  made  and  provided,  agreed  by  and  between  ^^^  ^'}^ 
the  said  E.  P.  (the  acceptor)  and  one  G.  H.  that  he  the  said  G.  H.  (here  7^^^^' 
sUUe  the  usurious  agreement,  which,  in  the  case  for  which  this  plea  was  the  per- 
drawn  was  thus  .*)  should  lend  and  advance  to  the  said  E.  F.  a  certain  sum  formancc 
of  money,  to  wit,  the  sum  of  £750  in  manner  following,  that  is  to  say,  usurioua 
part  thereof,  to  wic,  j£250  on  the  day  and  year  last  aforesaid,  and  the  res-  contmot 
idue  thereof,  to  wit,  £500  at  a  certain  time,  to  wit,  on  the  31st  day  of  between 
December  then  next,  and  that  he  the  said  G.  H.  should  forbear  and  give  oAnd^a*^' 
day  of  payment  of  the  sums  of  £250  and  £500  from  the  times  of  lending  third  per- 
ind  advancing  the  same,  until  and  upon  a  certain  other,  time,  to  wit,  the  ^°  (')* 
10th  day  of  April,  1830,  and  that  for  the  forbearing  and  givinjr  day  of  pay- 
ment of  the  said  sums  of  £250  and  £500,  as  aforesaid,  the  said  E'.  F.  should 
give  and  pay  to  the  said  C.  H.  a  certain  sum  of  money,  to  wit,  the  sum 
of  £250  of  like  lawful  money,  and  that  for  securing  the  repayment  of  the 
said  sums  of  £250  and  £500  so  to  be  lent  and  advanced  as  aforesaid,  to- 
gether with  the  said  further  sum  of  £250  on  the  said  10th  day  of  April  in 
the  year  last  aforesaid,  the  said  defendant  should  make  and  draw  and  in- 
dorse, and  the  said  E.  F.  should  accept  the  said  bill  of  exchange  in  the 

[first]  count  mentioned,  and  that  ,the  said  E.  F.  should  deliver  the 
to  the  said  G.  H. ;  and  the  said  defendant  further  saith,  that  in  pur- 
Bouice  and  in  part-performance  of  the  said  corrupt  and  unlawful  agreement, 
the  said  defendant  afterwards,  to  wit,  on  the  said  21st  day  of  December, 
to  wit,  at,  &c.  (venue)  aforesaid,  made  and  drew  and  indorsed,  and  the 

E.  F.  then  and  there  accepted  the  said  bill  of  exchange  and  the  said 


(w)  On  dennrrer  this  plea  has  been  held  ^et  forth  particularly,  a  general  plea  of  osary 

nwl    1  Moo.  &  P.  204.^Bing.  470,  S.  G,—  being  bad  on  demnrrer,  2  M.   &  S.  877.    A 

See  tern,  1  Wils.  805.— See  4  B.  &  A.  596.  Tarianoe  between  the  averment  in  the  plea  and 

(s)  The  defense  of  nsury  may  be  giv^  in  the  evidence,  with  respect  to  the  nsurioos  oon- 

eiidieBoe  in  assampeit  or  debt,  on  simple  eon-  tract,  wonld  be  fktal  to  such  plea,  1  Saund.  295 

tnct,  under  the  general  issue,  1  Stra  498 —  n. — 8  T.  R.  588 — 1   Taunt.  511,  and  see  the 

Cbb.  Dig.  Plead.  2  G.  7..     1  Saund.  295  b.  n.  notes,  ante,  512,  in  the  form  of  plea  in  debt  on 

te  it  may  be  frequently  ;idTi8able  to  plead  it,  bond,  and  notes,  post,  966.  See  the  repUcation 

pteaded.  the  nsanons  contract  must  be  to  the  above  plea,  ante,  1146. 
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ifsuET.  £.  F.  then  and  there  delivered  the  said  bill  of  oxohange  so  made,  and  in- 
dorsed, and  accepted  as  aforesaid,  to  the  said  G.  H.  on  the  terms  afore- 
said, and  that  in  further  pursuance  of  the  said  cornipt  and  unlawful  agfree- 
ment,  the  said  6.  H.  afterwards,  to  wit,  on  the  di&y  and  year  last  aforesaid, 
at,  &c.  (venue^  aforesaid,  did  lend  and  advance  to  the  said  E.  F.  the  sum 
of  <£250,  part  of  the  said  sum  of  £750 ;  and  afterwards,  to  wit,  on  the  Slst 
day  of  December,  in  the  year  1829  aforesaid,  at,  &c.  (venue)  aforesaid, 
did  lend  and  advance  to  the  said  E.  F.  the  said  further  sum  o(  £f>00  ;  aod 
the  said  defendant  further  saith,  that  the  said  sum  of  £250  so  agreed  to  be 
given  and  paid  by  the  said  E.  F.  to  the  said  G.  H.  for  such  loan  and  for- 
bearance as  aforesaid,  and  so  secured  as  aforesaid,  exceeds  the  rate  of 
£5  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  Statute  in  such 
case  made  and  provided,  whereby  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  the  said  bill  of  exchange  was  and  is  wholly  void ;  and 
this,  &o, — {_Concliide  with  a  verification^  as  ante^  907,  siocth  form.'] 


INFANCT. 


CD.) 

I.   > 


ats.  >  And  the  said  defendant  by  K  F.  his  attorney,  (or  if  the  de^ 
defe^Snt  ^'  B.  )fendant  be  stiU  an  infant,  say  by  "  G.  H."  admitted  (2)  by  the 
(y).  court  of  our  said  lord  the  king,  before  the  king  himself,  (or  in  C,  P.  ^^  by 

the  justices  of  our  said  lord  the  king  here,")  as  guardian  (a)  of  the  said 
defendant,  to  defend  for  the  said  defendant,  who  is  an  infant  under  the  age 
of  twenty-one  years,)  comes  and  defends  the  wrong  and  ifajury,  when 
4&C.  and  says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says,  that  he  the  said  defend- 
ant at  the  time  of  making  of  the  said  several  supposed  promises  and  under- 
takings in  the  said  declaration  mentioned,  was  an  infant  within  the  age  of 

twenty-one  years,  to  wit,  of  the  age  of years,  (ft),  to  wit,  at,  Ac. 

aforesaid  (c)  ;  and  this,  4&c. — [^Ckmctnde  with  a  verification,  as  ante,  907, 
sixth  form.'} 

COYERTUKE.  Q^   J);  ^ 

^dT"u  ^^'  I  ^^  ^^^  ®*^^  defendant  in  person  (c)  comes  and  defends  the 
Mty".' '  A.  6.  3  wrong  and  injury,  when,  &g.  and  says,  *that  the  said  plaintiff 
[  *910  ]  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  her,  be- 

(y)  See  preoede&tB,  1     Rich.  C.  P.  168.  in  aaBumpsit,  and  indeed  in  debt,  be  given  in 

Plead.  450. — ^Lil.  £nt  8,  107.    In&ncy  may  evidenoe  under  the  general  iaeue;  but  it  is  fre- 

be  giTen  in  evidenoe  under  the  general  is*  qnentlj  advisable  to  plead  it.    12  Mod.  101. 

sne  in  attwnp$U,^^l  B  &  P.  481,  n.  a-— Ante,  When  the  defense  is  not  that  the  feme  was 

vol.  i    417.    But  it  is  in  general  better  to  marriedat  the  time  the  eontract  was  made,  bat 

plead  it    Ante,  vol.  i.  421.   u  may  be  pleaded  merely  that  her  husband  ought  to  be  joined  in 

wiUi  another  plea*    As    to  proof  of,  see  8  the  aotion,  the  coverture  must  be  pleaded  hi 

Stark.  68. — 4  Taunt  466.— Bosooe,  Evidenoe,  abatement,  and  not  as  above  in  bar,  ante»  899, 

195,  6,  7.  n.    See  a  ferm  of  plea  of  coverture  in  abfU»- 

{x)  This  should  be  stated. — *2  Saund.  117  g.  ment  as  to  part,  and  in  bar  as  to  the  residue, 

n.  1.  ante,    907. — Evidenoe  in  support  of   Boaooe 

(a)  An  inlknt  must  defend  by  guardiaut  and  Evid.  194,  6.    1  Campb.  62. — 2  Gampb.  113. 
not  1^  protf Aetfi  amy.    2  Saund.  117,  £  n.  1.        (e)  If  the  defendant  be  still  married*  aha 
Ante,  898.  must  plead  in  person  and  not  by  attomcj, 

(b)  The  precise  age  is  not  here  materiaL         ante;  899,  n.    In  an  aotion  of  assumpsit  for 
(e)  The  venue  in  the  declaration,  but  the    use  and  occupation  by  the  defendant's  wife  be- 

omission  irould  not  prejudice.    2  H.  Bla.  161.    fore  marriage,  defendant  cannot  plead  she  is 
1  Saund.  8  a.  not  his  wife,  as  such  plea  would  amount  to  the 

(d)  See  form,  Morg  249. — Coverture  may    gsneral  issue.    2  Chit  Bep.  642. 
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cause  she  says,  that  sbe  the  said  defendant  before  and  at  the  time  of  mak-    covn- 


Tin». 


iog  of  the  said  several  supposed  promises  and  undertakings  in  the  said 
declaration  mentioned,  was  and  still  is  the  wife  of  one  G.  I).,  to  wit,  at, 
kc.  (venue)  aforesaid ;  and  this,  &c. —  [^Conclude  with  a  verification^  as 
nley  907,  sixth  form,']  » 

[Actio  noUy  cLs  ante^  906^  first  /orOT.]-^Becanse  he  says,  that  the  said    -*"■* 
phintiff  is  an  alien,  bom  in  foreign  parts,  out  of  the  allegiance  of  onr  lord  p.  .  ^^ 
the  now  king,  and  within  the  allegiance  (^)  of  a  foreign  state,  to  wit,  or,  an  alien 
Ac.  to  wit,  at,  Ac.  (venue')  aforesaid,  and  not  made  a  subject  of  onr  said  enemy 
lord  the  kin)?,  by  naturalization,  denization,  or  otherwise;  and  the  said  r**^^'*)^ 
defendant  further  8aith,'that  long,  before,  and  at  the  time  of  the  making  ^^  "^ 
of  the  said  supposed  promises  and  undertakings  in  the  said  declaration 
mentioned,  the  persons  exercising  the  powers  of  government  in  the  said 

foreign  state  of-: aforesaid,  were  ana  still  are  at  war  with,  and  enemies 

of  onr  said  lord  the  king,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  that  the 

nid  plaintiff  so  being  such  alien  born  as  aforesaid,  and  an  enemy  of  our 

said  lord  the  king,  and  not  a  subject  of  our  said  lord  the  king  by  naturali- 

xitioD,  denization,  or  otherwise,  entered  ahd  came  into  this  kingdom, 

*and  still  remains  herein,  not  having  any  letters  of  safe  conduct  from  [  *911  ] 

oor  said  lord  the  king,  or  any  license  or  permission  of  our  said  lord  the 

king,  to  be,  reside,  or  remain  in  this  kingdom ;  and  this,  &c. — [  Conclude 

with  a  verification^  as  ante^  907,  sixth  form  (1).] 

Utirdpkay  actio  non^  ante^  906,  third  form,'] — Because  he  says,  that  Plaintiff 
the  said  plaintiff  is  an  alien,  born  in  foreign  parts  out  of  the  allegiance  ^^^f" 
of  oor  sud  lord  the  king,  and  within  the  allegiance  of  a  foreign  state,  to  dent 
Tit,  in,  &c.  aforesaid,  that  is  to  say,  at,  &c.  (venue)  aforesaid,  and  not  a  abroad  (A) 
nbjeet  of  onr  lord  the  king,  by  naturalization,  denization  or  otherwise ; 
and  the  said  defendant  further  saith,  that  at  the  time  of  the  Qommoncement 
of  this  suit,  the  persons  exercising  the  powers  of  government,  in,  &c. 
aforesaid,  were  and  still  are  at  war  with,  and  enemies  of  our  said  lord  the 
lung,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  that  the  said  plaintiff  so  being 
Bach  alien  bom,  and  such  enemy  as  aforesaid,  at  the  time  of  the  com- 

( /)  The  ooart  of  C.  P.  iriU  not  permit  the  any  other  plea,  [see  1  B.  &  P.  222.-2  B.  &  P. 

ddukDt  to  plead  doable,  yIx.  the  general  ia-  72.— 12  East,  206.— 10  East,  826.— Ante,  Tol. 

RH  ind  tfien  enemy,  1  B.  &  P.  222,  and  see  i.  478,]  it  may  be  adTisable  to  plead  alien  ene- 

W*l  Vnc.  9th  edit  665.  As  to  this  plea  and  my  in  alftitement,  and  when  the  plaintiff  was 

<ki  pKlieation,  tee  S  T.  B.  166. — Bast.  fint.  not  an  enemy  at  the  time  the  contraot  was 

82^  Hod.  405 w— 4  East,  602,— S  Wentw.  made,  as  the  right  is  only  suspended,  the  plea 

8&-Cliit.  huL  on  Con.  60.— Stot.  48  G.  8,  o.  most  be  in  abatement,  15  East,  260.— 8  Camp, 

jj^'  Ibis  oefatse  may  be  given  in  evidenoe  1 62. 

p^  the  genenl  iMae  ;  bat  if  the  disability        {g)  The  meaning  of  tUs  word,  see  Cobbett's 

wsnedby  war  aJUr  the  oontraot  was  made.  State  Tii  688.— >  Go.  2,  and  1  fios.  &  PoL 

ttiiHKiboidd  be  pleaded  specially.    Ants,  164,  &c. 

*Btl419.    Alien  enemy  maybe  pleaded  in        {h)  See  the  notes  to  the  former  precedent, 

^kttMoitv  see  forms,  1  Wentw.  7,42,^61. —  and  4  East,  522.— An  Englishman  liTingin 

U.  bt  1,P— Ast.  Ent    II9  and  others,  1  an  enemy's  oountry  oannot  soe^  8  Bos.  &  Pal 

WtBtw.  indes/— As  the  ooart  will  not  in  gene-  118. 
>d>flov  a  defendant  to  plead  alien  enemy  with 

'       '  ■         ■     ■  W  '  -  '  ■■■.        ■!     ■  ■      ■     -II 

(1)  This  plea  is  not  safiBcient ;  for  it  is  not  enoagh  to  state  that  the  plaintiff  had  no  lioense 
|>WBtin  m  the  coantry,  bat  it  mast  be  averred  that  he  had  been  ordered  by  the  soToreign  to 
w  the  oooutry,  for  ontU  then  a  license  is  to  be  presamed,  10  Johns.  70 
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^'^'^     moRcement  of  this  suit,  was  and  still  is  resident  and  living. out  of  this 
■"""^*     kingdom,  and  witliin  the aforesaid  (1),  and  adhering  to  the  said 

enemies  of  our  lord  the  king,  &c.;  and  thiSj  Ac. — [^Conclude  with  verin 

fkaiion^  as  anle^  907,  sixth  form.'] 

BANK-         {'Actio  noHy  ante^  906,  first  form.] — Because  he  says,  that  after  the 

RijpTOT.    making  of  the  said  several  supposed  promises  and  undertakings,  and  ac- 

cy*wid^rl  ^J*^^"8  9^  ^^  8*^^  Several  causes  of  •action  in  the  said  declaration  men- 

tiacate  of   tioncd,  if  any  such  were  made  or  accrued  [and  before  the  exhibiting  of  the 

defeudant,  bill  of  the  Said   plaintiff  in  this  behalf,  {or  in  C.  P.  "  before  the  Coiu- 

6  Gw.  4.^  menceraent  of  this  suit,")]  (*)»  to  wit,  on  the day  of A.  D. 

0. 16  (i).   ho  the  said  defendant  became  a  bankrupt,  within  the  true  intent  and 

r  '912  ]  meaning  of  the  Statute  then  in  force  concerning  bankrupts^  to  wit,  at,  &c. 
(venue^  aPorcsaid,  and  that  the  said  supposed  causes  of  action  in  the  said 
declaration  incntioiled,  if  any  such  there  be,  and  each  of  them  did  accrue 
to  the  said  plaintiff  before  the  said  defendant  so  became  a  bankrupt  as 
aforesaid  (/),  to  wit,  at  Ac.  (venue)  aforesaid,  and  of  this  he  the  said 
defendant  puts  himself  upon  tlie  country,  Ac.  (m). 

(t)'Sec  forms,  Ul.  Ent  107.^2  Rich.  C.  P.  yisional  assignee,  the  fiiot  of  the  bankrupt's 

64, 8oe  a  form  in  debt,  Morg.  629,  and' see  sev-  *  estate  having  been  assigned,  by  the  plaintiff  to 

eral  other  forms,  post,  913  to  919.    See  a  plea  the  new  assignees  between  the  time  of  issaing 

of  defendant's  discharge  under  Sootch  seqaes-  the  latitat  and  delivery  of  the  declaration,  must 

tration,  4  D.  &  R.  658.-~See  a  plea  of  bank-  be  pleaded  specially,  4  B.  &  A.  845. 

mpt  in  Ireland,  2  Hen.  Bla.  591,  in  America,  Bankruptcy  cannot  be  pleaded  by  baU,  2  Bos. 

5  £ast,  124.  &  Pul.  46.      When  defendant  cannot  plead 

This  defense  must  bo  pleaded,  1  Camp.  868.  bankruptcy  ptiw  darrein  continuance,  to  ao- 

— 12  East,  664.  The  defendant  may  also  plead  tion  on  bail  bond  after  proceedings   having 

the  general  issne  and  any  other  plea.  been  stayed,  4  B.  &  A.  249. 

This  plea  is  given  by  the  6  Geo.  4.  c  16.  8.  As  to  when*  the  defendant  may  avail  him- 
126,  and  if  the  certificate  were  allowed  before  self  of  his  bankruptcy  where  the  plaintiff  has 
the  action  was  commenced,  or  after  the  action,  proved  his  debt  under  the  commission,  and  for 
but  before  plea,  provided  the  act  of  bankruptcy  form  of  plea  stating  such  proof,  see  6  B.  &  A. 
was  committed  before  the  commenoement  of  the  95. — 1  B.  &  A.  121. — I  Rose,  B.  C  98. — 6 
action,  this  general  form  will  sufifice,  see  9  East,  Taunt  549. — ^Post,  917.  As  to  plea  under  -6 
82  (which  seems  to  qualify  the  dictum  in  the  0eo.  4.  c.  16  ;  see  post,  916. 
latter  part  of  the  case  in  6  East,  418,  and  in  2  (k)  It  docs  not  seem  necessary  to  insert  the 
Smith,  659.)— Ante,  vol.  i.  569,  and  8  Wentw.  words  within  the  brackets,  6  East,  418. — 6 
188  a,  b.  But  if  defendant  did  not  become  East,  82.  The  6  Geo.  4.  o.  16.  s.  126,  does  not 
bankrupt  until  after  action  brought,  or  did  not  seem  to  require  such  allegation  in  the  plea,  and 
obtain  his  certificate  till  after  issue  Joined,  the  it  is  in  general  better  omitted, 
plea  should  be  special,  setting  out  the  proceed-  (/)  This  aUegation  is  necessary,  and  will  be 
ings,  and  showing  the  allowance  of  the  oeHift-  proper,  though  the  cause  of  action  was  not 
cate  by  the  chancellor,  6  T.  R.  605,  607.  See  complete  before  the  act  of  bankruptcy,  4  T.  R. 
form,  poet,  918.  And  if  the  defendant  oni^  to  156.— 5  B.  &  A.  17.  This  will  suffice  in  action 
plead  his  bankruptcy  and  certificate,  and  jiulg-  by  surety  against  b:\nkrupt,  though  the  pay- 
ment be  obtained  against  him,  he  cannot  plead  ment  wivs  made  afterwards,  5  B.  &  A.  17. — 
his  certificate  to  an  action  on  such  Judgment,  6  Post,  916. 
B.  &  C.  105.  (m)  The  plea  is  to  conclude  to  the  coun- 

The  bankruptcy  of    the  plaintiff  maybe  try.  1  P.  Wms  "258,  9.— 10  Mod.  160,  247  , 

given  in  evidence  under  the  general  issue  in  and  the  plaintiff  cannot  reply  speciaUy,  2  M. 

assumpsit,  7  T.  R    396.— BuL  Ni.  Pri.  153.— -  &  S.  549.— 8Camp.499,  n,  a.S.  C— IB   &  A, 

15  East,  622.-3  Campb.  286.  If  it  be  pleaded  22,  aHUr  if  the  plea  be^  special.     In  K.  B. 

specially,  all  the  proceedings  must  be  set  forth,  the  plea  need  not  be  signed'by  counsel,  6  T.  R. 

1  B.  &  P.  448.— See  post,  918.  See  the  forms,  496.  but  in  C  P.  it  must  be  signed  by  aser- 

7  East,  58.— S  T.  R  140.    1  Went  808,  9.-3  geant,  8  B.  &  P.  171.    It  must  be  deUvered.  2 

Went  Index,  xvii.     In  assumpsit  by  the  pro-  B.  &  A.  892. 

(1)  It  is  altogether  unnecessary  to  aver  the  plaintiff  *s  residence  in  the  enemy's  country; 
for  the  fact  of  his  being  an  enemy,  cannot  depend  upon  any  locality  ;  but  is  sufficient  to  state 
that  he  is  an  enemy,  or  adhering  to  the  enemy,  or  what  is  equivalent  thereto,  6  Binney,  2^11 , 
Ei  vide  10  Johns.  188,  184. 
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(•Jh  the  Kkigr's  Bench,  (or  "  G  P."  or  «  Exchequer r^  ^- 


i»ez^  a/U^r ,  in  * 

—  (n)  Term,  1  TfiT/.  4. 


[#&*/  pfca,  general  issue ,  as  ante,  908 ;  second  plea^  common  pled  of  Bankrupt- 
bankrvptcify  as  ante^  911 ;  and  third  plea,  as  follows:^ — ^And  for  a  fur-  J^p^^nt" 
iher  plea  in  tins  behalf,  the  said  defendant  by  leave  of  the  court  here,  for  where  the 
iir»  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute  certificate 
itt  soch  case  made  and  provided,  says  that  the  said  plaintiff  ought  not  fur-  ^^J.""" 
Iker  (p)  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  com-         * 
defeodsBt,  because  he  says,  that  the  said  defendant,,  bcfoi-e  and  on,  &c.  menoe- 
[dagefaetof  bankruptcy  or  about  it]  and  from  thence  continually,  until  ™^.^^ 
the  suing  out  the  commission  of  bankrupt  hereinafter  mentioned,  was  a  — 
[Mate  what  trade  he  was]  dealer  and  chapman,  and  a  trader,  according  to  Defendant 
the  provisions  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  our  late  *^*™^*'' 
lord  King  George  the  Fourth,  intituled,  *^  An  Act  to  amend  the  laws  re-«. 
Utiog  to  bankrupts  ;"  and  during  all  that  tim.e  did  use  and  exercise  the 
trade  of  a  dealer  and  chapman,  and  was  a  trader  according  to  the 
proTimons  of  the  said  Act,  to  wit,  at,  &c.  (yenue^  aforesaid.     And  the 

Slid  defendant,  so  using  and  exercising  the  trade  of  a and  so  being 

BQch  dealer  and  chapman,  and  a  trader  as  aforesaid,  according  to  the  pro- 
mons  of  the  said  Act,  afterwards,  to  wit,  on  the  daf  and  year  last 
aforesaid,  at,  &q.  (venue)  aforesaid,  became  and  was  indebted  to  one  A. 
B,  \tke  petitioning  creditor,]  a  subject  of  this  realm,  in  the  sum  of  £100  Petitioning 
iiid  upwards,  of  lawful  money  of  Great  Britain,  for  a  true  and  just  debt,  creditor's 
due  and  owing  from  the  said  defendant  to  the  said  A.  B.  [the  petitioning  ^  ^ 
eredUor.] — ^And  the  said  defendant  being  so  indebted  as  aforesaid,  and  be-  Act  of 
inga  subject  of  this  realm,  and  so  using  and  exercising  the  trade  and  busi-  *»ni£r«pt- 

ness  of  a and  so  being  such  dealer  and  chapman,  and  a  trader,  accord-  °^' 

iag  to  the  provisions  of  the  said  Act,  afterwards,  to  wit,  on  the  same 

day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  debt,  to  the 

said  A.  B^being  then  and  there  du6and  unpaid  and  unsatisfied,  became  and  ' 

ma  a  bankrupt,  within  the  true  intent  and  meaning  of  the  said  Statute,  then 

ttd  still  in  force  concerning  bankrupts  made  and  provided ;  and  that  there-  Commis- 

V|K»  the  said  debt  to  the'said  A.  B.  still  continuing  then  and  there  due  ^^^^  ^^^^ 

afid  impaid  and  unsatisfied,  afterwards,  to  wit,  on  the  [7th]  day  of  [No-  ^^'' 

miber,]  A.  D.  [1880,]  at,  &c»  (venue)  aforesaid,  a  certain  commis- 

noo  of  bankruptcy,  under  the  great  *seal  of  the  United  Kingdom  of  Great  r  *914  ] 

Britain  and  Ireland  (r),  bearing  date  at  Westminster,  *a  certain  day  and 

year  therein  mentioned,  to  wit,  the  same  day  and  year  last  aforesaid, 

fifronaded  upon  the  said  Statute,  upon  the  petition  of  the  said  A.  B.  was 

ddjavarded  and  issued  (s)  against  the  said  defendant,  directed  to  certain 

ooimiisBiooerB  therein  named,  to  wit,  [name  the  commissioners]  by  which 

MdeoBimission-our  lord  the  king  did  name,  assign,  appoint,  constitute  and 

(i)  SoiM  day  In  the  Term  after  the  oertifi-  not  seem  neoeeaary. 
ci^  VM  •Doved.  {q)  Examine  with  the  oomnuarion. 

(•)  See  the  notes  to  the  last  prcoedent,  and        ( r)  See  1  Taant  71. 
At  Ifftt,  7  Went  414,  and  pott,  916  to  919.        (<)  An  aUegation  that  it  iaaued  out  of  tlia 

inr  to  Rplj  to  tfaiB»  aee  3  Taunt  237.  Court  of  Chanoery  would  be  inoorreot  8  Camp. 

if)  As  to  this  aQegation, see  6  East,  418.—  58. 
4  Kit,  502^-^  East,  82.— Ante,  906.   It  does 
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BAint-    ordain  them  the  said  — — hta  special  coittmissioiters  thereby  giving 

**"*^^'   full  power  and  authority  to  the  said four  or  three  of  them,  to 

*  proceed  according  to  the  said  Statute,  and  take  such  order  and  direction 

with  the  body  of  the  said  defendant,  such  bankrupt,  as  also  with  all  his 
lands,  tenements,  and  hereditaments,  both  within  this  realm  and  abroad, 
as  well  copy  or  customary-hold  as  freehold,  which  he  had  in  his  own  right 
before  he  became  bankrupt,  as  also  with  all  such  interest  in  any  such  lands, 
tenements,  and  hereditaments,  -as  the  said  defendant,  such  bankrupt,  might 
lawfully  depart  with,  all  his  money,  fees,  offices,  annuities,  goods,  chattels, 
wares,  merchandizes  and  debts,  wheresoever  they  might  be  found  or 
known,  and  to  make  sale  thereof,  or  otherwise  order  the  same,  for  satis- 
faction and  payment  of  the  creditors  of  the  satd  defendant,  such  bankrupt ; 
and  to  do  and  execute  all  and  every  thing  and  things  whatsoever,  towards 
and^for  all  other  intents  and  purposes,  according  to  the  ordinance  and  pro- 
vision of  the  said  Statute,  thereby  willing  and  commanding  the  said  com- 
missioners, fonror  three  of  them,  to  proceed  to  the  execution  and  accoin- 
«  plishment  of  that  his  commission,  according  to  the  true  intent  and  meaning 
of  the  said  Statute,  with  all  diligence  and  effect,  as  in  and  by  the  com- 
mission, relation  being  thereunto  had  will  more  fully  appear. — By  virtue 
of  which  said  commission  ;  and  by  force  of  the  said  Statute  concerning 
Defendant  bankrupts,  the  said,  [name  the  commissioners  who  adjudged  the  defendant 
^nkrapt  ^  bankrvpf]  the  major  part  of  the  said  comroisdioners  named  in  the  said 
commission,  halving  severally  and  respectively  duly  taken  the  oath  pre- 
scribed and  appointed  to  be  taken  by  commissioners  of  bankrupts,  accord- 
ing to  the  form  of  the  said  Statute,  and  having  then  and  there  entered  and 
[  'OlS  ]  kept  a  memorial  thereof,  signed  by  them  •respectively,  among  the  proceed- 
ings in  the  said  commission,  afterwards,  to  wit,  on  the  [10th]  day  of 
[November,]  A.  D.  [1880,]  at,  Ac.  (venue)  aforesaid,  did,  in  due  form 
of  law,  find  that  the  said  defendant,  since  the  [1st]  day  of  [September, 
182^,]  had  become  a  banknfpt,  within  the  true  intent  and  meaning  of  the 
Notice  in  Said  Statute,  and  before  the  date  and  issuing  forth  of  the  said  cominission, 
the  Oa-  and  di(}  then  and  there  adjudge  him  to  be  a  bankrupt  accordingly.  And 
^^^'  the  said  defendant  further  saith,  that  afterwards,  to  vrit  on  the  said  [10th] 
day  of  November,  [1880],  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said, 
[name  the  commissioners,^  the  major  part  of  the  said  commissioners  an* 
thorized  by  the  said  commission,  pursuant  to  the  directions  of  the  said 
Act,  did  cause  due  notice  to  be  given  and  published  in  the  London  (Ga- 
zette, of  such  commission  being  issued,  and  of  the  said  defenclant  having 
been  so  adjudged  to  be  such  bankrupt  as  aforesaid,  of  the  times  and  place 
of  three  several  meetings  of  the  said  commissioners,  by  the  commission 
authorized  within  forty- two  days  next  after  such  notice,  (the  last  of  which 
meetings  was  appointed  to  be  held  on  the  forty-second  day),  to  wit,  on 
the  days  and  times  and  at  the  place  therein  mentioned,  that  is  to  say,  on 
the  —  day  of  -^  then  instant,  on  the  —  day  of—  then  next,  at  —  of  the 
clock  in  the  afternoon  on  each  of  the  said  days,  and  on  the  —  day  of 
—  then  next,  at  —  o'clock  in  the  —  noon,  at  [the  Court  of  Commis- 
sioners of  Bankrupt,  in  Basinghall  Street,  in  the  city  of  London,]  at 
whicii  three  meetings  the  said  defendant,  the  bankrupt,  was  thereby  re- 
quired to  surrender  himself  to  the  said  commissioners  named  in  the  said 
commission,  or  the  major  part  of  them,  and  to  make  a  full  discovery  and 
disclosure  of  his  estate  and  effects ;  and  at  the  last  meeting  the  said  de- 
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taukxiij  tlie  bankrapt,  was  required  to  finish  his  examination.    And  ^^    ^     ^ 
8ud  defendant  further  saith,  that  the  several  meeting8\were  duly  ap-    ^'^ 
pointed  for  his  surrendering  himself,  and  making  a  full  disclosure  and  ^ 

disooTery  of  his  estate  and  effects,  and  finishing  his  examination  under  the 
nid  commission,  according  to  the  form  of  the  said  Statute  in  that  case 
made  a^d  provided .-^And  that  the  said  defendant  duly  surrendered  him-  Defend- 
sdf  to  the  m^jor  part  of  the  said  commissioners,  in  and  by  the  said  ">*•»  ■«J^- 
oommission  named  and  authorized,  and  dulj  signed  and  subscribed  such  "°  *'"' 
sorreoder,  and  submitted  himself -to  be  from  time  to  time  examined,  touch- 
ing the  disclosure  and  discovery  of  his  estate  and  effects,  and  at  the 
last  of  the  said  meetings,  to  wit,  on  the  —  day  of — A.  D. — ,  until  which 
day  the  last  of  the  said  meetings   had  been   duly  adjourned,  at,  &c. 
(vemie)  aforesaid  finished  his  examination  upon  oath,  before  the  said  Defendant 
[name  the  mcgor  pari  of  the.  commissumers]  the  major  part  of  the  said  e^^*" 
commissioners,  if  another  commissioner  be  then  present  who  has  not  be-  uon. 
fore  been  stated  to  have  taken  the  oathj  Sfc.  insert  the  folhwinff  aver- 
«Kft( : —  the  said  G.  H.  having  then  duly  taken  the  oath  prescribed  and 
appointed  to  be  taken  by  commissioners  of  bankrupts,  according  to  the 
form  of  the  said  Statute,  and  having  also  entered  and  kept  a  memorial 
signed  by  him.    And  the  said  defendant,  upon  such  his  examination,  then 
and  diere,  made  a  full  disclosure  and  discovery  of  his  estate  and  effects. — 
Ajid  the  said  defendant  further  saith,  that  he  hath  alwivys,  from  the  time  Defend- 
of  the  issuing  forth  of  the  said  commission,  hitherto,  to  wit,  at  Ac.  (venue)  ?**'"/^"' 
aforesaid,  in  all  things  conformed  himself  to  the  said  Statute  concerning    "^^  ^' 
bankrupts. — ^And  the  said  defendant  further  saith,  that  he  the  said  de-  Defend- 
fendant  having  so  duly  surrendered,  and  in  all  things  conformed  himself  luit's  oer- 
to  the  said  Statute  at  the  time  of  the  issuing  of  the  said  commission  in  ^<»to' 

force  concerning  bankrupts,  afterwards,  to  wit,  on  the day  of , 

aod  on  divers  other  days  and  times  afterwards,  and  before  the 

da?  of (the  day  of  allowance')  at,  &c.  (venue)  aforesaid,  three- 

^tha  (0  in  number  and  value  of  the  creditors  of  th^  said  defendant, 
80  beine  such  bankrupt  as  aforesaid,  who  were  creditors  for  not  less 
than  [^20,]  and  who  had  duly  proved  their  debts  under  the  said  com- 
mission, signed  a  certificate  of  the  conformity  of  the  said  defendant, 
nch  bankrupt  as  aforesaid,  with  the  said  Statute,  at  the  time  of  the  issu- 
ing of  the  said  commission  in  force  concerning  bankrupts,  and  such 
ftree-fifths  (t)  of  the  said  creditors  then  and  there  thereby  testified  their 
conaeot  tUkt  the  major  part  of  the  said  commissioners  by  the  said  com- 
nisaion  authorized,  might  sign  and  seal  the  said  certificate  as  hereafter 
meotioned,  and  that  the  said  defendant,  such  bankrupt  as  aforesaid, 
Awaii  have  such  allowance  and  benefit  as  are  given  to  bankrupts  by 
the  said  statute,  and  should  be  discharged  from  his  debts  in  pursuance  of 
the  same  act. — And  the  said  defendant  further  saith,  that  the  said  [ma-  Appioba- 
prpart  of  the  commissioners y"]  being  the  major  part  of  the  said  colnmis-  bation  of 
aoaeis,  authorized  by  the  said  commission,  afterwards,  and  after  the  ex-  ^^^1^ 
piratioii  of  si^  calendar  months  from  the  last  examination  as  aforesaid,  o^mmig. 
of  the  said  defendant  as  such  bankrupt  as  aforesaid,  to  wit,  on  the  day  sionen. 
isd  jear  last  aforesaid,  at  &c.  (venue)  aforesaid,  by  their  certain  certifi- 

(t)  Let  thb  agree  with  thefhcty  aee  the  atatate. 

Vol.  m.  8 
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BA2m:-    cftte,  being  the  said  certificate  signed  by  tiie  said  tiiMe-fifklia  (u)  of  tbe 

''"*^-   said  ctbditors-'iis  aforesaid,  in  writing  under  their  hands  and  seals,  did 
I  certify  to  the  then  Right  Honourable  the  [then] ,  Lord  Hi^h  Chancellor 

of  Great  Britain,  amongst  other  things,  that  the  said  defendant,  upon  hiaj 
said  examination,  made  a  fall  disclosure  and  discovery  df  bis  estate  and 
effects,  and  in  all  things  conformed  himself  to  the  said  Act,  and  tha^ 
there  did  not  appear  to  them  any  reason  to  doubt  the  fdlness  of  such 
discovery,  and  also  that  the  creditors  whose  names  or  marks  were  sub- 
scribed to  that  certificate  (being  the  certificate  signed  by  the  said  three- 
fifths  of  the  said  creditors  as  aforesaid)  were  full  three-fifths  in  number 
and  value  of  the  creditors  of  the  said  defendant,  such  bankrupt  as  afore- 
said, who  had  proved  their  debts  under  the  said  commission  to  the 
amount  of  £20  or  upwards,  and  that  it*  did  not  appear  to  them  the  said 
last-mentioned  commissioners,  by  due  proof  by  affidavit  in  writing,  that 
such  several  subscribing  creditors,  or  some  person  by  them  respectively 
and  duly  authorized  thereunto,  and  before  them  Ae  said  last-mentioned 
commissioners  signing  thereof,  did  sign  that  certificate,  and  testify  their 
consent  to  them  the  said  commissioners  signing  the  same,  and  to  the  said 
defendant,  such  bankrupt  as  aforesaid,  having  such  allowance  and  benefit 
as  by  the  said  Act  were  allowed  to  bankrupts,  to  the  said  defendant, 
such  bankrupts  as  aforesaid,  so  being  discharged  firom  his  debts  in  pur- 
Allowanoe  suance  of  the  same  Act.     And  the  said  defendant  in  fact  further  saitb, 
^y^^     that  the  said  certificate  having  been  so  signed  and  scaled  and  allowed  as 
"*    **'•  aforesaid,  aftei-wards,  and  before  the  ple«iingof  this  plea,  to  wit,  on  the 
[29th]   day  of  [November]  A.  D.  [1880]  aforesaid,  at,  Ac.  (venue) 
aforesaid,  was  in  due  manner  laid  before  the  [then]  Lord  High  Chancel- 
lor of  Great  Britain,  for  the  allowing  and  confirming  the  same  ;  and  the 
said  defendant  then  and  there  ihade  oath  in  writing  that  such  certificate 
[  *916  ]  ^°^  consent  of  the  creditors  were  obtained  witfiout  fraud ;  and  *such  ceiv 
tificate  was  thereupon  then  and  there  in  due  form  of  law  allowed  and 
confirmed  by  tlie'  said  Lord  High  Ohancellbr,  according  to  the  form  of 
Cause  of    the  Statute  in  such  case  Ynade  and  provided.^-^And  the  said  defendant 
**®*>«J  "f"  further  saith,  that  the  said  several  causes  of  action  in  the  said  declarsr 
fore  bank-  **^^  mentioned  accrued,  and  each  and  every  of  them  did  accrue  to  the 
ruptoy.      said  plaintiff  before  the  said  defendant  so  became  a  bankrnpt  as  afore- 
said, to  wit,  at,  &c.  (venue}  aforesaid  ;  and  this  the  said  defendant  is 
ready,  to  verify^  wherefore  he  prays  judgment  if  the  said  plaintiff 'ooght 
further  (w)  to  maintain  bis  aforesaid  action  ther^f  Ag&inst  flie  said  de- 
fendant, &Q. 

BAnkrapt-  [JPirst  plea,  general  Usfue  ^  second  plea,  barikrupicf/  gmeralfy,  as  ante, 
cy  under  6  911 ;  and  third  plea,  of  bankruptcy  specially,  as  ante,  918  to  the  end  of 
10^8^52  ^*^  allowance  of  the  certificate,  and  then  proceed  as  follows:^ — And  the 
that  before  ^^^^  'defendant  further  saith,  that  before  the  issuing  the  said  commission  of 
the  issuing  bankruptcy,  and  also  before  the  said  defendant  had  committed  any  act  of 
°^  *^  i .  bankruptcy,  the  said  plaintiffs  had  become  4nd  were  liable  for  certain 
8ion"piain-  debts  of  the  said  defendant,  upon  atnd  by  reason  of  the  said  several  bills  of 
tiff  hod  ac-  exchange  'in  the  said  first  count  mentioned,  and  Which  said  several  bills  of 
cepted  an    exchange  had  been  and  were  before  then  respectively  drawn  by  the  said 

diition  biU 

drawn  by  («)  Aooording  to  the  fiusts.  'to)  This  10  neoeasary,  6  T.  1i.  697.  ^ 

defendant 
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dsfeadant,  and  oceepitod  by  the  said  plaintiff  for  the  aocommodation  of  the     b^^- 
said  defefidaQty  and  bad  been  aad  were  before  then  respectiyely  nego-    buftot. 
tiated  by  the  said  defendant,  and  at  the  time  of  the  issuing  of  the  said  and  that   ^ 
eooimisaioo  respeetivaly  were  and  remained  in  the  hands  of  the  divers  per-  afterwards 
sonSy  being  respeotively  creditors  of  the  said  defendant,  to  wit,  at,  &c.  ^^^^^ 
(vemie)  aforesaid.  And  the  said  defendant  farther  saith,  that  afterwards,  the  holder 
and  before  any  dividend  had  been  made  nnder  the  said  commission,  to  had  proved 
wit,  on,  Ac.  [d€^  of  proof  of  debts  or  about  U]  at,  &c.  aforesaid,  the  ^'^f^mi- 
said  seTeral  debts  had  been  and  were  respectively  proved,  under  the  said  ant's  com* 
oomnnsfflon,  by  the.  respective  holders  <^  the  several  bills  of  exchange,  mission, 
being  creditors^ of  the  said  defendant  as  aforesaid,  and  that  they  the  said  p^^^^^^^ 
plaintiffs,  so  being  liable  as  aforesaid,  Wter  the  issujiig  of  the  said  com-  the  aooept- 
mission,  and  after  the  said  debt8*ha4  been  respectively  proved  as  afore-  or,  after- 
said,  to  wit,  on,  &c.  at,  &c.  paid  the  said  severajl  debts,  for  which  thoy  ^'[^^n^ 
were  so  liable  as  aforesaid,  to  the  respective  holders  of  the  said  several  ^aid  have 
failla  of  exchange,  ao  being  creditors  of  the  said  defendant  as  aforesaid,  benefit  of 
And  the  said  defendant  further  saith,  that  the  said  creditors  who  had  not  P*^^  ^'^ 
proved  their  debts  under  the  said  coaugnission,  could  and  yet  may  re-  [  *dl7  ] 
ceive,  under  the  said  commission,  a' dividend,  equally  in  proportion  to 
their  respective  debts,  without  disturbing  any  dividends  already  made  un- 
der the  same  commission,  to  wit,  at,  &q.  aforesaid ;  and  this,  Ac. — [  Con- 
dude  with,  a  verifieaiion^  as  ante,  907,  sixihform.'\ 

m 

[First  plea  general  issue,  ante^  008 ;  second  pfea^  of  bankruptcy  gen--  Bankmpt- 
eraliy  911 ;  third  plea^  as  /o/fou?^ /]— -And  for  a  further  plea  in  this  oy  under  6 
behalf,  as  to  the  sum  of  £ — ,  parcel  of  the  said  several  sums  of  money  ^(^0^59* 
in  the  said  declaration  mentioned,  the  said  defendant,  by  like  leave,  &c.  that  plain- 
oetia  fion,  4*c.  (as  atUe^  906),  because  he  saith,  tliat  after  the  making  of  tiff  proved 
the  said  several  promises  iind  undertakings,  in  the  said  declaration  men-  j^L'^'^^ 
tioned,  as  to  the  said  sum  of  £ — ,  parcel,  &c.  and  before  tlie  exhibiting  a^commis-'^ 
of  the  bill  aforesi^id,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  defendant  sion  of 
then  and  there  being  a  (warehouseman)  dealer  and  chapman,  and  being  J?°^^gt 
then  and  there  indebted  to  one  J.  S.  and  divers  other  persons,  in  divers  defe^ant. 
Urge  anms  of  money,  became  and  was  a  bankrupt  within  die  true  intent  and  there- 
and  meaning  of  the  Statute  in  force  concerning  bankrupts ;  and  thereupon  ^y  ^^^J^ 
afterwards,  to  wit,  op,  ^.  at,  Ac.  aforesaid «  a  certain  comniission  of  under' the 
httkniptcy,  under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  comminion 
aad  Ireland,  bearing  date  at  Westminster  the  same  day  and  year  last  ^y^- 
aforesaid,  and  groTinded  *upon  the  said  Stfttute,  upon  the  petition  of  the  [  *918  ] 
aaid  J.  S.  was  duly  awarded  and  issued  against  the  said  defendant,  direct- 
ed to  certain  commissioners  therein  named,  to  wit,  G.  W.,  &c.  thereby  giv- 
ing fall  power  find  authority  to  the  said  commidsioners,  any  four  Qr  three 
of  tbem,  to  execute  the  said  commiasion,.a8  in  and  by  the  said  commission, 
idation  being  thereunto  had)  will  more  ifuUy  appear ;  by  virtue  of  which 

(x)  This  defense  mey  be  gi^en  in  eTidenee  seem  that  this  defense  may  be  g^en  in  evi- 

the  general  plea  of  bankniptcy,  ante,  denoe  under  the  general  plea,  ante,  911.    And 

§  B.SlA'  U.^12  £ast,  664;  and  as  aa  to  lUs  defense,  see  1  Bar.  k  Aid.  i21.->l 

ddesae,  see  id.  aed  oases  there  oited,  8  Ross.  B,  C.  98.^6  Taant  649.--5  B.  &  A. 

S15^->2  Mflott,  S2e^-4i  B.  ft  A.  S62.  Quarts  if  it  can  be  pleaded,  fi>r  umbU  the 

(|)  Ibis  pita  ma  feamsi  faf  a  Tery  ami*  n^ns  proof  of  the  debt  under  the  oommisaioa 

iHst  Finder  at  the  bar.    Sed  Qnare^  if  it  doss  not  dcUr^y  the  oreditor^s  right  of  aiMion  ; 

■sy  not  be  advisable  to  set  forth  the  trading  and  if  he  afterwards  proceed    at  law,   the 

Mtioaiiig  creditor's  debt,  and  the  oommis-  bankrupt  should  either  apply  to  the  ChanoeU 

koa,  Ac  move  ftiUy,  as  the  precedent,  ante,  lor  to  expunge  the  debt,  or  to  the  court  to 

HI    See  iMrm,   5  B.  &  A.  95.    It  should  stay  proceedings. 
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^y"^'     said  commission,  nnd  by  force  of  the  said  Statate  concerning  bankropto, 
aupxoT.    ^^^  g^jj  Q^  Y^^^  ^^^  being  the  major  part  of  the  commissioners  named  in 

the  said  commission,  afterwards,  to  wit,  on,  &o,  ai^  &c.  aforesaid,  did,  in 
due  form  of  law,  find  that  the  said  defendant  had  become  a  bankrnpt 
within  the  true  intent  and  meaning  of  the  Statute  in  force  concerning 
bankrupts,  before  the  date  and  issuing  forth  of  the  said  commission,  and 
did  then  and  there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly. 
And  the  said  defendant  further  saith,  that  afterwards,  and  before  the  ex- 
.  hibiting  of  the  bill  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said 
plaintiff  then  and  there  being  a  creditor  of  the  said  defendant  for  the  said 
sum  of  £ —  parcel,  Ac.  under  and  by  virtue  of  the  said  seYeral  promises 
and  undertakings,  iathe  said  declaration  mentioned,  proved  the  said  sum 
of  £ —  parcel,  &c.  under  the  said  commission,  as  for  a  debt  duo  from  the 
said  defendant  to  the  said  plaintiff,  and  did  thereby  then  and  there  make 
his  election  to  take  the  benefit  of  the  said  commission,  with  respect  to  the 
said  debt  so  proved  by  the  said  plaintiff  as  aforesaid,  and  this  he  tl\p  said 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  thereof,  against  him,  &c. 

Plaintiff's       IFirst  plea^generol  issue^  as  ante^  908 ;  second  plea^  actio  non  nlterios, 
bankrupt-  ^c.  as  antCj  907.] — Because  ho  says,  that  the  said  plaintiff,  before  and  on 

Se  wHt"**  the day  of [^same  as  spedal  plea  of  bankruptcy  of  ike  defenflofd 

(2).  from  the  statement  of  his  tradings  ante^  913,  to  thefinding^  and  adjudginfc 

[  *919  ]  the  plaintiff  to  he  a  bankrupt^  as  ante^  914  and  then  proceeds  as  ^foflows :] 

— And  the  said  defendant  further  says,  that  afterwards,  and  before  the 

exhibiting  of  the  bill  of  the  said  plaintiff,  to  wit,  on  the « day  of , 

in  the  year  aforesaid,  the  said  plaintiff  remaining  and  continuing  a  bank* 
rupt,  the  said  R.  J.  0.,  W.  P.  O.,  and  W.  0.  three  of  the  said  commissioners 
named  in  the  said  commission,  by  certain  indentures  then  and  there  made 
between  the  said  B.  J.  C,  W.  P.  G.,  and  W.  0.  of  the  one  part,  and  G. 

M.  of ,  in  the  county  of ,  (gardener),  and  P.  B.  of street, 

(wine  and  brandy-merchant),  of  the  other  part,  then  and  there  being  cred- 
itors of  the  said  plaintiff,  and  sealed  with  the  respective  seals  of  the  said 
R.  J.  0.,  W.  P.  G.,  and  W-.  G.  bargained,  sold,  assigned,  and  transfer- 
red to  the  said  G.  M.  and  P.  E.  amongst  other  things,  the  said  sum  of 
money,  and  cause  of  action  in  the  said  declaration  mentioned,  upon  trustij 
nevertheless,  to  and  for  the  use  and  benefit  of  the  said  G.  M.  and  then  sair 
P.  E.  and  all  other  the  creditors  of  the  said  plaintiff  who  then  had  demand- 
ed, or  who  afterwards  should  in  due  time  cokne  in  and  demand  relief  by| 
virtue  of  the  said  commission,  and  should  contribute  towards  the  expeni 
of  .the  same,  according  to  the  limitations  of  the  aforesaid  Statute.  B] 
virtue  of  which  premises,  and  by  force  of  the  Statute  in  that  case  mad< 
^  and  provided,  the  said  G.  M.  and  P.  E.  then  uid  there  became  and  wei 
entitled  to  the  said  debts,  sums  of  money,  and  causes  of  action,  in  the  saU 
declaration  mentioned.    And  this  he  is  ready  to  verify,  wherefore  h< 

• 

(s)  ThoQ^  the  bankraptoj  of  tlie  plaintiff  form  7  Went  414.     15  Bast*    628;  and 

may  be  giyem  in  evidenoe  in  assompeit,  nnder  mnst  be  so,  it  thoold  Beem,  if  (li'e  baakraf' 

the  general  ifsaot  7  T.  R.  896.    BoL  Ni  PrL  took  plaoe  after  theoommenoement  of  the  a. 

168.    8  Campb.  286.    16  East,  622,  yet  it  is  An  the  proooedingi  should  bo  set  fivth 

freqoentlj  sdTisable  to  plead  it  speoiaUy,  see  sate,  918. 
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pnys  judgment  if  the  said  piaintilBf  ought  further  to  have  or  maintaia     >>^"^* 
kb  aforesaid  action  thereof  against  him,  Ac.  aupwnr. 

[First  plea,  non  assumpsit^  as  ahtey  908  ;  second  plea^  actio  non,  as    iotol- 
(mUy  906,  third  form.'] — Because  he  saith,  that  heretofore,  *to  wit,  on,    ^™<"f* 
4c.  (date  of  order')  to  wit,  at,  Ac.  (vetMe)  by  a  certain  order  made  by  J?!?^^^^ 
the  court  for  relief  of  insolvent  debtors  in  England,  held  at  (the  pla^e  Act.To. 
tckere  court  held)  he  the  said  defendant  then  being  an  insolvent  debtor  4.  o.' 67(a). 
in  custody,  and  a  prisoner  in  the  [King's  Bench  prison,  or  Fleet  prison,  [  •920  ] 
or  gaol  of  E.,  according"  to  the  fact]  was  duly  discharged  according  to  a 
certain  act  of  parliament,  made  and  passed  in  the  7th  year  of  the  reign 
of  his  late  Majesty  King  Greorge  the  Fourth,  entitled,  "  An  act  to  amend 
aad  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in  England,"    ' 
[or,  if  the  discharge  was  under  any  other  act^  state  it  accordingly]  of  and 
from  the  said  several  supposed  promises  and  undertakings,  and  causes  of 
action  (if  any)  and  each  and  every  of  them,  in  the  said  declaration  men- 
tioned ;  and  that  the  said  order  and  discharge  still  remains  in  full  force, 
and  this,  Ac. — -[Conclude  with  a  verification^  as  ajUe^  907,  sixth  form.] 

m 

[^Fbrst  plea,  general  issue  ;  second  plea^  actio  non,  £»  ante^  906,  third  [  *921  ] 
fmrn.] — ^Because  he  saith,  that  after  the  said  causes  of  action  in  the  said  Plaintiff's 
declaration  mentioned  accrued,  and  also  before  the  making  of  the  said  ^^^^^^^ 
promissory  note  in  the  said  declaration  mentioned,  and  the  deli  very  of  the  ibsoWent 
sane  to  the  said  plaintiff,  and 'before  the  exhibiting  of  the  bill  of  the  said  Debtor's 
plaiuHff  against  the  said  defendant,  (or  commencement  of  this  suit)  he  the  ^\ 
ttid  plaintiff  was  actually  a  prisoner  in  the  custody  of  [the  marshal  of  the  57  (6).' 
•  Marshalsea  of  our  lord  the  now  king,  according  to  thefact^]  at  the  suit  of 
oiieB.  F.  and  others  his  creditors,  within  the  meaning  of  a  certain  act  made 
at  the  parliament  of  our  lord  the  late  King  George  the  Fourth,  holden  at 
Westminster,  in  the  county  of  Middlesex,  in  the  7th  year  of  his  reign  intit- 
lied  ^  An  act  to  amend  and  consolidate-the  laws  for  the  relief  of  insolvent 
debtors  in  England,"  and  that  afterwards,  to  wit,  at  the  [general  quarter 
sessions  of  the  peace  of  our  lord  the  king,]  holden  at  [the  sessions-house 
in  Horsemonger-lane,  in  the  parish  of  St.  Mary,  Newington,  in  and  for 
the  said  county  of  Surrey,  according  to  the  fact^]  the  said  plaintiff  did  sub- 
scribe his  petition  and  applied  to  be  discharged  and  exonerated  under  the 
said  Statute  as  an  insolvent  debtor  within  the  iheaning  of  that  act ;  and 
tte  said  justices  did,  at  such  session,  adjudge  the  said  plaintiff  to  be  enti- 
tled to  the  benefit  of  the  said  act,  and  did  oi*der  the  said  [marshal  of  the 

(s)  8m  oUier  fcrms  of  plea  of  insoHent  aets,  of  the  action,  upon  the  same  prindples  that  a 

STsBnL  287. — 8  Went  Index,  zix— Id.  198.  plea  of  baokniptoy  is  so  pleadable,  see  ante, 

^s.  in^Marg.  241,  244.  246.— Lil.  Ent  911.     Prioe,  607v— If  the  plaintiff  agrees  to 

Ha— Lev.  Ebt.  55. — See  a  plea  of  defendants  abandon  his  debt,  and  requests  defendant  not 

Aehai^  as  an  InsoWent   in  Newfoundland,  to  insert  it  in  his  sehednle,  defendant  may 

vfe  ^  0. 8.  e.  27,  8.  8. — 8  J.  B^  Moore,  628.  gire  it  in  evidenoe  nnder  the  general  issne,  and 

^  1  B.  a  a  13,    294.-8    J.    B.  Moore,  244.  need  not  plead  it  specially,  8  J.  B  Moore,  284. 

Ihe  7th  Geo.  4,   c.  67,  s.  61,  gives  a  general  See  form  of  replication  to  the  above  plea,  post, 

ftni  of  plea.     The  plea  must  show  in  what  1149;  see  also  as  to  replioation,  8  liant.  2SB7. 
■nner  the  defendant  was  discharged,  unless        {b)  It  should  seem  that  the  discharge  of  the 

fti  set  under  whioh  he  was  dlsohai^ed  gives  a  plaintiff,  under  an  insolvent  act,  may  be  given 

pMnd  fmn,   8  East,    48. — Wils.   199.     It  in  evidence  under  the  general  issue,  8  cSimp. 

Mst,itfeem8,  be  so  {beaded  specially,  if  the  236.— 7  T.  B    896.    Bui.  Nl  Pri.  168.— 16 

'iidiiirgewMafterissae  joined,  and  see  a  form  East,  622.    If,  however,  the  discharge  was 

■tting  finth  the  proceedings  specially,  post,  after  action  brought,  it  should  be  pleaded  spe- 

1244,  see  8  Price,  607  — If  the  discharge  was  cially,  setting  forth  the  proceedings.    See  &ie 

after  aetion  bat  before  issue  joined ,  then  it  may,  ibrm,  post,  1244. 
K  sficsa,  be  pleaded  geneimUy  in  further  bar 
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nwL.    Marshalsea  of  osr  said  lord  the  king,]  to  set  at  liberty  the  said  platatiff ; 

^'"^'  and  tho  said  defendant  farther  says,  that  by  foroe  of  the  said  Statute, 
all  tho  e^ate,  right,  title,  interest,  and  trust  of  the  said  plaintiff,  of,  in, 
and  unto  the  said  supposed  debts  and  causes  of  action  in  the  said  dec- 
laration mentioned,  and  all  the  real,  as  well  freehold  and  copyhold  as 
customary,  and  all  the  personal  estate,  debts,  and  effects  of  the  said 
^aintiff,  were  immediately  after  such  adjudication  thereby  vested  in  6. 
H.  Esq.  then  being  clerk  of  the  peace  of  and  for  the  county  of  [Surrey,] 
where  the  said  plaintiff  was  discharged,  upon  the  trusts  and  for  the  pur- 
poses in  the  said  act  mentioned,  to  wit,  at,  &c.  (venue^  aforesaid ;  and 
this,  &Q.^-lC(mclude  with  a  verificationj  as  anL^^  SOT ,  sixth  form.'] 

[  ^922  ]  •In  the  King's  Bench  ( C.  P.  or  Exchequer.} 

TBNDuu   C.  D.  1  (c)  Term,  1  WtU.  4. 

^^'        ats.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de- 
Kon-as-      A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  also  all  the  said  sot- 
Bompsit,     eral  supposed  promises  and  undertakings  in  tho  said  declaration  mentioned, 
to  t^^  torn  ®^^®P^  *^  ^^  the  sum  of  £ —  (a),  parcel  of  the  said  several  sums  of  money, 
tenderod     i^  the  said  declaration  mentioned,  [or,  if  some  of  the  counts  are  denied 
id).          altogether  J  or  a  tender  cannot  be  pleaded  thereto^  say^  '*  in  the  said  third, 
fourth,  and  last  counts  mentioned,"]  says  that  he  did  liot  undertake  or 
promise  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  and  of  this  he  puts  himself  upon  the  country,  &c. 
Tender  of   And  as  td  the  said  sum  of  £ —  parcel  oS  the  said  several  sums  of  money 
that  sum.    in  the  Said  declwation,  [or,  in  the  said  third,  fourth,  and  last  counts,  oc- 
cordiAg^  to  the  counts  pleaded  to]  mentioned,  the  said  defendant  says,  thai 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than  the  said  sum 
of  £ —  parcel,  &c.  (/)  in  this  behalf,  because  he  says,  that  after  the  mak- 
ing of  the  said  several  supposed  promises  and  undertakings  in  the  said  de- 
claration mentioned,  [or,  ^^  in  the  said "  counts  mentioned,"  as  to  the 

said  sum  of  £ —  parcel,  &o.  and  before  the  exhibiting  of  the  bill  (g*)  of  Uie 
said  plaintiff  against  the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by 
original^  "  and  before  the  commencement  of  this  suit^"]  to  wit,  on,  Ac.  (A). 

(c)  This  may  bo  the  term  of  wbioh  the  plea  ration;  it  only  goes  in  bar  of  damaiges,  per 

is  pleaded,  though  enbaequent  to  the  deelara-  Barrongh,  J.  in  7  Taunt.  4S7>  and  tee  S  Tttiiot. 

tion,  1  Burr.  69.—1  Hen.  Bla.  869.  Dyer,  SOO  95  — ^Tidd*8  Prao.  676.  As  to  what  is  a  sufiU 

See  also  2  Sannd.  2,  note  2.  Howeyer,  in  Tidd.  oient  tender,  sec  8  Chit  Com.  Law,  136,  ChiL 

0th  edit.  468,  it  is  laid  down,  that  to  avoid  the  jun.  Contr.  302  to  310.    8  G.    &  P.  463. — 8 

inoonsistenoy  in  the  statement  of  an  imparlanoe  Bingh.  804.  2  C.  &  P.  77,  50.    As  to  oosts  on 

(by  whioh  it  would  appear  that  the  deftodant  this  plea,  see  Tidd*s  Prao.  9th  edit.  971. 
was  not  at  all  times  neoessaiy  to  pay)  and  then        (4)  The  sum  tendered,  see  ante,  921,  a.  d. 

pleading  a  tender,  that  though  the  plea  of  ten-  Proof  of  the  tender  of  a  larger  sum  supports 

der  may  be  pleaded  after  a  general  imparlanoe,  the  all<^tion  of  the  tender  of  the  less.     R. 

yet  it  should  be  entitled  of  the  same  term  as  Walker  Forties  M9S.  404.->8  Star.  EtI  1559. 
the  deolaration.  (/)  The  **  &g."  is  sufficient  aOer  the  ex* 

»    (</)  See  forms,  PL  A.  265,269,  448,452.  oeption  is  onoe  fully  stated. 
A  defendant  cannot  plead  non-'sssampeit  to  the        (g)  In  K.  B.  it  is  advisable  to  say  *'  before 

10^/0,  and  a  tender  as  to  rmrt,  but  must  qualify  the  txkibiting  (^  Urn  bill,**  rather  than  *■  Uu 

the  geoerttl  issue,  and  his  other  pleas  as  above,  commencement  of  the  cui^"  in  order  to  oompel 

admitting  the  liability  as  to.  the  sum   ten-  the  phiintiff  in  some  cases  to  reply  a  Uititat,  1 

dered,  4  T.  R.  194.  See  observation  in  1  Gamp.  Wils.  141.    See  Sell.  Prao.  Ist  edlL  voL  ii« 

184,  in  note.     No  other  plea  can  be  pleaded  to  Appendix,  G.  as  to  the  term  **  ante  exhibi* 

the  sum  alleged  to  hnve  been  tendered.  3  Wils.  tionem  billa. 

145.— 2  Bla.  Rep.  723.     A  tender  always  ad-        (A)  The  precise  day  of  the  tender  is  not  in 

mits  the  cause  of  action,  as  stated  in  thfl  deol^  general  material,  but  if  the  tender  were  after 
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at)  Ac.  aforesaid,  lie  the  sail  deftndant  wae  ready  aad  wiHing,  and  then    ^^^ 
and  there  tendered  and  offered  (t)  to  pay  to  the  said  plaintiff  the  said  sum       ^ 
of  £ — pareel,  &c.  to  receive  which  of  the  said  defendant  he  the  said  plain- 
tiff then  and  there  wholly  refused ;  and  the  said  defendant  in  fact  further 
saith,  that  he  the  said  defendant  *al ways  (A?)  from  the  time  of  the  making  r  *g28  1 
of  the  said  several  promises  and  undertakings  in  the  sdid  declaration 

mentioned,  [[or,  ^^  in  the  said counts  mentioned,"]  as  to  the  said  sum 

of  X —  parcel,  ite.  hitherto,  at,  &c.  aforesaid,  been  ready  to  pay,  and  still 
U  there  ready  to  pny  to  the  said  plaintiff  the  said  gam  of  £ —  parcel,  &c. 
(and  he  noHr  brings  the  same  into  court  here  ready  to  be  paid  to  the  said 
plaintiff  if  he  will  accept  the  same,)  [or,  if  the  money  has  been  already 
paid  into  courts  instead  of  the  word  between  brackets^  the  form  should 
be  thus^  **  and  the  said  defendant  avers  that  he  the  said  defendant  hath 
paid  the  said  sum  of  £ —  into  the  court  of  our  said  lord  the  king  before 
the  king  himself,  in  this  action  so  depending  as  aforesaid,  ready  to  be  paid 
to  the  said  plaintiff,  if  he  will  accept  the  same'']  and  this  he  the  said  de- 
fendant is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  against  him  to  re- 
cover any  more  or  greater  damages  than  the  said  sum  of  £ —  parcel,  &c. 
in  this  behalf,  i&c.  (/).  And  for  a  further  plea  in  this  behalf,  as  to  all  pieaofset- 
ihe  said  several  supposed  promises  and  undertakings  in  the  said  decla-  off  to  tha 

ration  mentioned,  [<w,  "  in  the  said counts  mentioned,"]  except  Je^ewd 

as'toihe  said  sum  of  JS — parcel,  &c.  the  said  defendant  by  leave  of  (m). 
the  court  here  for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  said  plaintiff,  before  and  at  the  time  of  ex- 
hibiting the  bill  of  th^  said  plaintiff  against  the  said  defendant  in  this 
behalf  [or,  if  in  C.  P.  or  by  original^  ^^  before  and  at  the  time  of  the 
eommencement  of  this  suit,"]  to  wit,  at,  &o.  i^»enue)  aforesaid,  was,  and 
from  thenee  hitherto  hath  been,  and  still  is,  indebted  to  the  said  de- 
fendant in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money 
of  Great  Britain,  for,  &c'.  [here  stale  the  ^subject-matter-of  the  set-off  [•924] 
as  poslj  934,  938,  9,  and  then  proceed  as  follows :'}  which  said  sui^s 
of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defend- 
ant exceeds  the  damages  sustained  by  the  said  plaintiff  by  reason  of 
the  non-perfonnance  by  the  said  defendant  of  the  said  several  supposed 
promises  and  Undertakings  in  the  said  declaration  mentioned,  [or,  '^  in 
Ae  said  ■  counts  mentioned,"]  except  as  to  the  said  sum  of  £ — 
parcel,  Ac.  BOd  eut  of  which  said  sum  of  money  so  due  and  owing  from 
the  said  {Jainliff  to  the  said  defendant,  he  the  said  defendant  is  ready 
and  willing,  and  hereby  offers  to  set  off  and  allow  to  the  said  plaintiff 
the  full  amount  of  the  said  damages,  except  as  aforesaid,  according  to 
the  fom  of  tiie  Statute  in  duch  case  made  and  provided,  [t^  money 

te  int  day  of  the  T^rm,  and  the  declaration        (m)  See  fbrm,  2  Bich.  C.  P.  25,  26,  29.    A 

latitiiW  geoeraUj,  the  defendant  should  com-  plea  of  set-off  is  here  given,  beosuise  it  is  fre- 

id  tibe  plamtiff  to  entitle  it  speciallj,  see  Tidd's  qoently  pleaded  with  a  pl«i  of  tender,  in  whidi 

Rte.  9Ui  edit.  4G«3,  or  plead  more  spedally.  case  it  varies  in  point  of  form  in  some  trifling 

(t)  Tliis  ia  necesaaiy,  2  Wiis.  74. — 10  East,  respects,  from  the  usaal  plea  of  set-offl     A 

101.  notice  of  set-off  cannot  be  given  with  a  plea  of 

(k)  Ihja  ib  DfioenarY,  1  Sannd.  88,  note  2.  tender.    The  set-off  must  be  pleaded  in  that  or 

— ^1  LdL  Bajm.  2JSi^—S  East,  168.  anj  other  cose  where  another  plea  is  pleade-1 

(/)  As  to  the  ooQclusion,  see  2  Salk.  622. —  besides  the  general  issue,  sec  Ry.  &  Mo.  G.  N. 

1  U.  Bajm.  254.  S.  C— WUIea,  18.  P.  148.— 6«<<  vide  6  Esp.  50. 
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nHDBB,    has  been  paid  into  eaurij  state  averment  to  that  effect^  as  ante,  928.]    And 
^^'       this  he  the  said  defendant  is  ready  to  Verifj,  wherefore  he  prays  jadg* 
ment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  except  as  tp  the  said  sum  of  £ —  parcel,  Ac. 

Aoo)BD        Actio  non^  as  ante,  906^  first  form  j  to  the  asterisk.'\ — ^Because  he  says, 
sAmFAc-  ^^^^^  ^^^^^  ^^®  making  of  the  said  several  promises  and  undertakings  in  the 
TioN.  '  s&id  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 
Acoord       said  plaintiff  against  him  the  said  defendant  in  this  behalf  [or,  ifbi/  origi- 
and  satis-  nal,  OT  in  C.  P.  "  before  the  commencement  of  this  suit,"]  to  wit,  on, 
d^WcVof  ^^'  ^*'»  *^*  (yenue^  aforesaid,  he  the  said  defendant  delivered  to  the  said 
a  pipe  of     plaintiff  [one  pipe  of  wine,]   of  great  value,  to  wit,  of  the  value  of 
wine  (n).    [£100]  (o),  in  full  Satisfaction  and  discharge.of  the  said  several  promises 
and  undertakings,  and  of  all  the  said  sums  of  money  in  the  said  declara- 
tion mentioned,  and  which  said  [pipe  of  wine,]  he  the  said  plaintiff  then 
[  •925  ]  and  there  accepted  and  received  (/?)  of  and  from  the  said  'defendant  in 
full  satisfaction  and  discharge  of  the  said  several  promises  and  undertak- 
ings, and  of  all  the  sums  of  money-in  the  said  declaration  mentioncd^^). 
And  this,  Ac. — [^Concfude  with  a  verification^  as  ante,  907,  sixth  form.] 

Tlie  like  of  '  J_Actio  non^  as  ante^  906^  first  form^  to  the  asterisk,"] — Because  he  says, 
a  bond  i\^2Lt  after  the  making  of  the  said  several  promises  and  undertakings  in  the 
satb^  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 
tion.  said  plaintiff,  against  him  the  said  defendant  in  this  behalf,    [oVjifbp 

original^  or  in  C.  P.  "  befiDre  the  commencement  of  this  suit,"]  to  wit, 
on,  &c.  (date  of  bond)  at,  &c.  (venue)  aforesaid  he  the  said  defendant 
made  and  sealed,  and  as  his  act  and  deed  delivered  to  the  said  plaintiff, 
his  the  said  defendant's,  certain  writing  obligatory,  in  the  penal  sum  of 
[jClOOO,]  of  lawful  money  of  Great  Britain,  conditioned  for  the  payment 
of  [£500,]  of  like  lawful  money,  and  interest  for  the  same,  by  the  said 
defendant,  to  the  said  plaintiff,  at  a  certain  time  therein  mentioned,  and 
now  elapsed  and  which  said  writing  obligatory  the  said  defendant  then 
and  there  delivered  to  the  said  plaintiff ;  and  the  said  plaintiff  then  and 
there  accepted  and  received  the  same  of  and  from  the  said  defendant,  in 
full  satisfaction  and  discharge  of  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned,  and  of  all  damages  and  sums 
of  money  thereupon  due  and  owing,  or  accrued  (r).  And  thisi,  .4&c.— - 
[  Conclude  with  a  verification^  as  ante,  907,  sixtliform,] 

[  ^926  ]  *lFirstplea,  non-assumpsit,  as  ante,  908 ;  second  plea,  a^  follows.] — 
Aooount  And  for  a  further  plea  in  this  behalf,  as  to  the  sum  of  £-«-  (the  sum  for 
stated  and  y^hich  the  note  was  given,)  parcel  of  the  said  several  sums  in  the  said  de- 

(n)  See  forms,  iftorg.  232.-*Pl.  A.  246. —  ( p)  This  is  a  material  allegation^  8  East, 

LiL  Ent.  106,  120,  493.    As  to  aooord  and  266.—- 1  Stra.  678. 

satisfiMstion  in  general,  see  Bao.  Ab.  tit.  Ac  {q)  If  there  be  several  oonntB  in  thedeolar- 
cord  and satitf action.  Com.  Dig.  tit.  Accord,  ation,  and  the  plea,  professing  to  answer  the 
Aooord  and  satisfiiction  may  be  given  in  evi-  whole,  states  that  the  goods,  &o.  were  dblrr- 
dence  under  the  general  issue.  1  Ld.  Raym.  ered  and  accepted  in  satisfiiotion  "of  the  oaasa 
666.—12  Mod.  876,  S.  C— 4  Esp.  181.  Ac-  of  action."  it  would  be  bad,  2  Chit  Rep.  S08. 
cording  to  1  B  &  C.  286.-2  D.  &  R.  661,  S.  If  a  writ  was  sued  out,  and  the  aoooi^  and 
C. — accord  and  satisfiiction  cannot  be  pleaded  satisfhction  took  place  after  that  time,  the  plea 
as  a  sham  plea,  but  aocordihg  to  other  cases  in  should  aver  that  the  plaintiff  accepted  the 
D.&R.  281,81  B.  ftCres.  1,8.  C— 1  M.&P.  thing  in  satisfiustion  of  the  oosto  and  damage! 
888,  it  may.  sustained  by  the  non-perfbrmanoe  of  the  pro- 
Co)  Qu(tr€  if  not  better  than  the  statement  mises,  6  B.  &  A.  886.— 1  D.  k  B.  546,  a  G. 
as  to  the  value  be  omitted  ;  see  form  in  Ste-  and  see  ibrm  in  trespass,  post,  1062. 
phen  on  Pleading,  286,  where  it  tn  omitted.  (r)  See  sdpra,  noto  (0- 
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daration  mentioned,  the  said  defendant,  by  leave  of  tbe  court,  here  for    'A^ooid 
tills  purpose  first  had  and  obtained,  according  to  the  form  of  the  Stat-  gxTnpAo. 
Qte  in  anch  case  made  and  provided,  says,  that  the  said  plaintiff  onght     non. 
not  to  hare  or  maintain  his  aforesaid  action  thereof  against  him,  because     — 
be  says,  that  after  the  making  of  the  said  promises  and  undertakings  in  <^eliTei7 
the  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  ^pt,^e 
the  said  plaintiff,  against  the  said  defendant  in  this  behalf  [or,  if  in  C,  P.  of  defend- 
or  by  original f  "  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  "J**»  P«>- 
(daU  of'  note^  at,  Ac.  (venue)  aforesaid,  an  account  was  had  and  stat-  ^^^^  ^Y). 
ed«  by  and  between  the  said  plaintiff  and  the  said  defendant,  of  and  con- 
eeiHing  the  said  several  sums  of  money  in  the  said  declaration  mentioaed, 
and  upon  that  accounting  he  the  said  defendant  was  then  and  there  found 
iaarrear  and  indebted  to  the  said  plaintiff,  in  the  said  sum  of  £ — Hhe 
amount  of  the  note  (^),)  for  which  said  sum  of  £ —  he  the  said  de- 
fendant then  and  there  made  and  delivered  to  the  said  plaintiff,  his  cer- 
tain promissory  note  in  writing,  bearing  date  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  whereby  he 
the  said  defendant  promised  to  pay  to  the  said  plaintiff,  or  his  order, 
[tiro]  months  after  the  date  thereof,  the  said  sum  of  £ —  wherein  he 
the  said  defendant,  was  so  found  in  arrear  and  indebted  to  the  said  plain- 
tiff as  aforesaid,  and  the  said  plaintiff  then  and  there  accepted  and  received 
the  said  note  for  and  on  account  of  the  said  sum  of  £ — parcel  of  the 
said  sums  of  money  in  the  declaration  mentioned  (1),  and'  by  reasonv 
thereof  he  the  said  defendant  then  and  there  became  and  still  is  liable 
lo  pay  the  said  sum  of  £ —  in  the  said  promissory  note  mentioned,  ac- 
eording  to  the  tenor  and  effect  of  the  said   note.      And  this,  £c. — 
[Omelude  willi  a  verification^  as  ante,  907,  sixth  form.'] 

[Same  as  in  the  last  preceding  form,  to  the  asterisk.'] — ^For  which  ]^^** 
nidsumof  jE — the  said  plaintiff  afterwards,' to  wit,  on,  Ac.  (date  of  ^^J^ 
bUf)  at,  Ac.  (venue)  aforesaid,  according  to  the'  usage  and  custom  of  aooepted  a 
merchants,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  ^'^^  •*" 
oenain  day  and  year  •therein  mentioned,  to  wit,  the  day  and  year  last  Z^y,^  to 
aforesaid,  and  thereby  then  and  there  required  the  said  defendant  [two]  a  third 
months  after  the  date  thereof,  to  pay  to  [E.  F.  or]  his  order,  the  sum  of  !»'*>'*(»)• 
i —  for  value  received,  which  said  bill  of  exchange  the  said  defendant  [  *927  ] 
tfterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Aa.  (venue) 
aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usage  and 
custom  of  merchants,  and  the  Statute  in  suoh  case  made  and  provided, 

{»)  Bet  fiNrm»  Lfl.  Ent  121.    This  plea  ib  leM  defendant  would  consent  to  withdraw  it 

swtiinsblB.  5  T.  K.  518. — 10  Mod.  87.  Jiee.  and  nndertake  to  plead  issoably,  &o. 

I  KoL  RepL  260,  391. — ^1  Borr.  9,  S.  C  Con-  (0  In  general  the  payment  of  a  smaller 

&!■,  bvt  in  that  ease  the  note  was  not  nego-  sam  cannot  be  pleaded  as  a  satisftotion  for  a 

&Ue,iiot  being  payable  to  order.    It  has  larger.    Therefore  the  plea  sbonld  be  pleaded 

tea  geoerally  adopted  as  a  dilatory  plea,  only  to  the  amount  of  the  sum  in  the  note  or 

pnrtiedarly  where  the  plaintiff  has  declared  biU,  as  in  the  above  form,  or  else  it  should  be 

•dy  on  tlie  common  counts,  and  a  note  or  averred  that  the  defendant  was  not  indebted 

Ufl  has  been  given  but  not  iwdd  when  due,  to  plaintiff  in  more  tHan  that  sum;  see  2  B. 

»  as  to  pni  th«  plaintiff  to  show  in  his  repli-  &  Ores.  477. 

wBm  that  the  note  vras  not  paid,  &o  ;  and  («)  See  form  and  law,  Wightw.  88. — Co. 

m  Bneh  reptioation,  post,  1166.    In  1  M.  &  Lit  212  b.— 6  T.  R.   613.    See  note  to  the 

f.  Q48,  the  ooort  on  an  affidavit  of  4he  fklsity  former  precedent 
if  sndi  a  plea,  ordered  it  to  be  struck  out  nn- 

(1)  AatDtlwn6esBaityofth]tal]agatioa,aeeBiid«eai.9.Garitat.2  John8.342.  Wh«eth« 
MiehasbeendflKvevedtoathIrd  person  ibr  the  plaintiff,  it  most  be  avemd  that  he  was  the 
•f»t  of  tbe  plaintifl;  iMd: 

Vol.  m.  4 
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AoopBD    for  and  on  the  account  of  the  said  sam  of  £ — parcel  of  the  said  several 
SAWAO.  ^^^^  '^^  ^^  ^^^^  declaration  mentioned  ;  and  by  reason  thereof,  and  ae- 
noN.     cording  to  thd  said  usage  and  custom  of  merchants,  he  the  said  dcfend4  • 
ant  then  and  there  became,  and  was  and  still  is  liable  to  pay  to  the  siudl  /* 
[E.  F.]  or  his  order,  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchangUi* 
and  of  his  the  said  defendant's  said  acceptance  thereof.    And  this,  ^c.^' ' 
[Conclude  with  a  verification^  as  ante^  907,  sioUh  form,'] 


S  First  plea^  non  assumpsit^  as  antCj  908 ;  second  plea  actio  non,  as  amtCf 
nroivn-  » third  form.'] — Because  he  says  that  after  the  making  of  the  said  sev-  . 

meot^d    eral  promises  ana  'undertakings  in  the  said  declaratioh  mentioned,  aikPbe- 
awardcu;).  fore  the  day  of  exhibiting  of  the  bill  of  the  said  plaintiff,  against  the  said  . 
[  '928  ]  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  original^  "  before  the  com- 
mencement of  this  suit,"]  to  wit,  on,  (z)  &c.  {date  of  submission^  at,  Ac»  . 
aforesaid,  the  said  plaintiff  and  the  said  defendant  submitted  them^eWet  -'. 
[here  state  the  mode  of  submission^  which  have  been  thus :]  (that  is  to 
say)  by  two  mutual  bonds  of  arbitration,  bearingilate  respectively,  to  wit|  ~ 
the  day  and  year  last  aforesaid,  to  the  arbitration  of,  and  engaged  ia  all 
things  well  aud  truly  to  stand  to,  obey,  abide,  perform,  fulfil,  and  keep  the 
award,  order,  arbitrament,  final  end  and  determination  of  B.  F.  and  G.  H. 
arbitrators,  indifferently  elected  and  named,  as  well  on  the  part  and  behalf 
of  the  said  plaintiff  as  of  the  said  defendant,  to  arbitrate,  award,  oi46r«  : 
judge,  and  determine  of  and  concerning  all  and  all  manner  of  action  and  ' 
actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  specialties,  jadg»  ., 
ments,  executions,  extents,*  quarrels,  oontroversies,  trespasses,  damageSi 
and  demands  whatsoever,  at  any  time  theretofore  had,  made,   moved, 
brought,  commenced,  sued,  prosecuted,  done,  suffered,  committed,  or  de» 
pending  by  and  between  the  said  parties,  or  either  of  thsm,  so  as  the  said  : 
award  should  be  made  by  the  said  arbitrators,  under  their  hands,  and  readf. ' 
to  be  delivered  to  the  parties  in  difference,  or  such  of  them  as  should  d^  -^ 
Tim6  en-    sire  the  same  on  or  before,  &c.  then  next ;  which  time  for  making  the  said,  v 
larged  (y).  award  was  afterwards,  and  before  the  time  for  making  the  same  expii-ed,  til  ^* 
wit,  on,  &o.  (day  of  first  enlargement')  at,  &q.  (venue)  aforesaid,  by  coo*  '*^ 
sent  oT  the  said  plaintiff  and  the  said  defendant,  enlarged  until,  &c.  thes\-, 
^     next,  and  it  was  then  and  there  agireed  by  and  between  the  said  plain  tiff*  and  •'• 
ther^n-^  the  Said  defendant,  that  the  award  made  before  that  time  between  the»^^ 
Urged  {%).  should  be  binding  and  conclusive  between  them ;  which  last-mentioned  ^ 

(to)  As  to  ihts  plea  in  general,  eee  Com.  2  Esp.  N.  P.  C.  604;  anjl  see  2  J.  R.  Mooi%' ' 

IMg.  Aooord. D.  Ba.  Ab.  Arbitrament,  G.  Arbit-  30.— 8  Taunt  I46»  S.  C.    In  ooTenant,  aebfe  , 

rament  and  award  may  be  giTen  in  evidence  on  bond  or  trespass,  it  sbonld  be  pleaded  np^t 

under  the  general  issoe,  non  sssampeit;  bnt  oiallj.    liost  of  tlM  precedents  state  the  a»<^^ 

it  is  freqaenUy  a^Tisable  to  plead  it,  in  order  fbndant's  perfbrmanoe  of  the  award;  bat  thimji^ 

to  compel  the  plaintiff  in  his  repUcation  to  is  anneoessarr,  if,  as  nsnal,  the  parties   hiMi^^ 

take  issue  on  some  particular  part  of  the  plea,  mutual  remedies  against  each  other,  to  oomprit'^ 

and  thereby  admit  the  residue,  see  the  forms,  the  performance  of  the  matters  awardeci,  balr^ 

8  Wentw.  Index,  8. — Mora.  Prec  285,  287,  }t  is  necessary,' if  there  be  no  mutual  remedisii^'^ 

606. — ^Lutw.  62.r- ClifL  &t  495.-~Kyd  on  to   eompel  such  performance.     1   Young  Mt , 

Awards,  2d  ediL  465.— Watson  on  Awards,  Jerris,   19.— Kyd,  890,  892. — 1   Ld.  Baj«w-  - 

148.— Where,  during  the  progress  of  a  cause,  122, 1089.— Garth.  187. — Com.  Dig.  AooMt  « 

an  award  had  been  made,  in  pursuance  of  a  P.  2  — Caldwell,  211.    Watson,  149. 
refcrence  of  the  cause,  but  notwithstanding        rx)  This  is  necessary,  see  Cro.  Eltz.  6a. 
the  plaintiff  carried  the  cause  down  to  trial,        (y)  These  averments  of  enlargement  miatk: : 

Ld.  kenyon  is  reported  to  have  doubted  whe-  agree  with  the  foot,  and  if  then  was  no  «b»  < 

ther  he  should  reoelTe  the  award  in  evidence  largement,  should,  of  course,  be  omitted, 
or  whether  the  defendant  should  not  liave      .  (z)  As  to  the  averment  of  performaiioe,  mm  . 

pleaded  in  a  plea,  puif  darrein  eontinwine$.  ante,  927,  n. 
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for  making  tho  said  award  was  afterwards,  and  before  the  said  en- 
lirged  time  for  making  the  said  award  had  elapsed,  to  wit,  on,  Ac.  (day 
jf  last  emlargemetU^  at,  ka.  (venue)  aforesaid,  bv  consent  of  the  said 
jyaintiff  and  the  said  defendant,  further  enlarged  until,  &c.  then  next,  and 
jwas  then  and  there  agreed,  between  the  said  plaintiff  and  the  said  de- 
fadaot,  that  the  said  award  before  that  time  made  between  them,  should 
\ht  binding  and  conclt^ive  between  them.     And  the  said  defendant  fur- 
ther saiih,  that  the  said  arbitrators,  before  the  expiration  of  the  said  last- 
■entioned  time  limited  for  making  their  award,  to  wit,  on,  &c.  (daJte  of 
mmvdy)  at,  Ac.  (venue)  aforesaid,  took  upon  themselves  the  burthen  of 
the  said  arbitration,  and  haying  duly  examined  and  considered  the  subject- 
■tttera  in  dispute  between  the  said  plaintiff  and  the  said  defendant,  they 
die  said  arbitrators  did  make  their  award  in  writing  under  their  hands, 
of  and  concerning  the  premises,  and  of  and  concerning  the  said  promises 
and  nndertakings  in  the  said  declaration  mentioned,  and  ready  to  be  de- 
firered  to  the  said  parties  in  difference,  and  did  thereby  then  and  there 
I  award  that,  Ac.  [here  set  forth  the  award]  as  by  the  said  award  bear-  The  award. 
iagdate,  Sco,  reference  being  thereunto  hadf,  will  more  fully  appear,(2r). 
And  this,  Ac. — [Conch/tde  with  a  verification^  as  antCy  907,  sixth  form.] 

*\Actio  nan^asantey  906,  first form^  to  the  asterisk.] — ^Because  he  saith,  [  ^929  ] 
ftat  be  the  said  plaintiff  heretofore,  to  wit,  in Term,  in  the year     judg- 

(•)  See  forme,  1  Rich.  C.  P.  206— 2  Rich.  626.  J!^^^' 

CP.  19,  20. — ^MoTg.  262,  8.— LU.  Ent  168;        A  jndgmeot  between  the  same  partiee,  and   ^'"^ 

•wafinrm  of  jodgment  reooTered  by  defend-  upon  the  same  canse  of  nction  is  conclusive,  Judgmrat 

.  Mi  I7  Tenllet  in  treepaM,  poet,  1062,  a  form  and  if  the  cavte  of  action  is  the  same,  it  i»  ^^^^^ 

d  jvigment  rcooTered  in  an  inferior  court  in  immaterialthat  the  form  of  action  is  differenL }?  p'  ^'* 

Wdcs. — 3  B.  &  Ores.  286;  a  form  of  judg-  Thus,  a  Judgment  in  debt  is  a  bar  to  an  action  ^-  ^'  ^^ 

meat  reooTcred  at  St  Christopher*8  abroad,  of  assumpsit  on  the  same  contract.    4  Rep.  ^^^'^^^^'^ 

4  Bl  ft  Crcft.  626;  and  as  to  this  plea  in  gene-  94  b.    So  a  judgment  in  trover,  is  a  bar  to  an  (*^)* 

nl,aad  replication  thereto.  See  1  sannd.  92,  n.  action  of  assumpsit  for  the  value  of  the  same 

A  jadgmciit  reoovered  may  be  given  in  as-  goods.    2  W.  Black.  827 ;  and  see  Com.   Dig. 

WiniU  nodar  the  general  issua    2  Stra.  Action^  JL  (b).    If   the  party  mistake  his 

TU^l  Sauiid.  67.-2  Brig.  877.    Lord  Ten-  f&rm  of  action,  and  &il  on  that  account,  the 

,  however,  in  a  recent  case,  refused  to  judgment  therein  would  not  be  conclusive,  Cro. 

evidcooe  of  a  judgment  reooyered  under  Eliz.  668.^2  Saun.  47.-2  J.  B.  Moore,  167. 

1  tMae,  and  gave  it  as  his  opinion  Boscoe,  Evidence,  80,  1. 


vtH  oQshi  to  have  been  pleaded  specially;  If  a  judgment  be  recovered  in  a  former  ac- 
m1  see  faia  opinion  also  in  2  B.  &  Aid.  668.  tion  for  want  of  a  plea;  &c.  it  will  be  con- 
it  aB«T«al8  il  is  best  to  plead  it  specially,  for  sidered  that  plaintiff  brought  such  action  and 
VflBly  tl»  judgment  will  not  operate  as  an  recovered  for  all  the  causes  of  notion  that 


•l^iiiat  the  plaintiff,  and  he  may  not-  might  have  been  recovered  in  that  form  of 

bring  forward  evidence  as  to,  action,  and  which  he  knew  of  at  the  time  of 

to  the  jury  the  subject-matter  of,  bringing  it    8  B.  &  Cress.  286.    So  if  a  phun^ 

» in  the  same  manner*  as  if  no  pre-  tiff,  having  several  causes  of  action  against  a 

t  had  been  given,  although  fai-  defendant,  on  the  trial  offers  evidence  on  those 

a  moat  cases  the  judgment  would  raise  cases  and  fails,  he  cannot  bring  another  action 

inftfrcnoe  that  the  jury  in  the  former  for  the  causes  on  which  he  &Ued.    2  Btngh. 

dsly  ooDsidered  the  claim.     -See  2  B  882.    But  if  the  plaintiff  omitted  altogether  to 

iH.  602: — 2  Bingh.  877  — 8  East,  866. — 2  give  any  evidence  as  to  them,  he  may  bring 

4  P.  14&     BesideB  this,  by  pleading  the  another  action  for  them.    6  T.  B.  607.— 4  T. 

•paeially,  defendant,  is  driven  to  B.  146.    A  judgment  is  only  evidence  where 

on  a  single  point,  and  admit  or  it  is  directly  upon  the  point  in  <|ueBtion,  and 

judgment,  or  deny  that  it  was  for  is  not  evidence  pf  any  matter  which  came  col- 

of  action;  and  see,  as  to  a  latorally  in  question,  nor  of  any  ipatter  inoi- 

9  denying  that    the    causes  were  dentally  cognizable,  nor  of  any  matter  to  be 

8  B.  &  Cress  286.-6  T.  R.  607.  fnferred    by  argument  from    the  judgment. 

Rn>.  827.--4  T.  R.  146^2  Bingh.  20  How.  St  Tr.  633.— 1  Salk.  29a 

Ml^tad  a  form  of  refdication,  pen,  1169  ;  As  to  the  effect  of  a  judgment  as  regards 

da  form  of  new  assijpiment,  post,  1218.  «the  parties  to  it,  and  privies  and  strangers, 

in  pleading  a  foreign  judgment,  defendant  see  1  Stark.  Evid.  tit  <*  Judgment,'*^!  rhiL 

Is  was  eondnsiTe.    4  B.  &  Crmar.  Evid.  808.'-Roflo  Evid.  79,  80. 


920  PLEAfi  IN  BAB. 

joDo-     of  the  reigQ  of  oar  said  lord  the  kiog,  ia  the  court  (6)  of  oar  said  lord  Ai 

oovjucd!  ^^°S^i  [before  the  king  himself,  the  same  court  then  and  still  being  holdea 

at  Westminster,  in  the  county  of  Middlesex  J  [or,  if  the  plea  be  ofajudg^ 

ment  recovered  in  the  Common  Pleas^  say^  "  before  Sir  N— : —  C— — 

T Enight,  and  his  companions,  his  Majesty's  Jastiises  of  the  Bench 

at  Westminster,  in  the  county  of  Middlesex ;"  or,  if  in  the  Ecchequer^  sof 
*<  before  the  Barons  of  his  Majesty's  court  of  Exchequer  at  Westminster,, 
in  the  county  of  Middlesex,"  (c)]  impleaded  the  said  defendant  in  a  cer- 
tain plea  of  trespass  on  the  case  on  promises  to  the  damage  of  the  said 
•plaintiff  (^f )  of  <£ —  for  the  not  performing  the  very  same  identical  promises 
and  undertakings,  and  each  and  every  of  them  in  the  said  declaration  men- 
tioned ;  and  such  proceedings  (e)  were  thereupon  had  in  the  said  court  in 
that  plea,  that  afterwards,  to  wit,  in  that  same  — ^—  Term,  the  said  plain- 
tiff, by  the  consideration  and  judgment  of  the  said  court  recovered  in  the 
said  plea  against  the  said  defendant,  £— *  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the  not  performing  the  same' identical 
[  *930  ]  promises  and  undertakings,  in  the  said  declaration  ^mentioned,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  said  defendant  was  convicted  ;  as  by  the  record  and  proceedings  there- 
of, still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself  (/),  [or,  if  in  C.  P.  "  of  the  Bench  aforesaid,"  or,  in  the 
Exchequer^  ^^of  the  Exchequer  aforesaid,"]  at  Westminster  aforesaid, 
more  fully  and  at  large  appears  (g*) :  which  said  judgment  still  remains  in 
full  force  and  effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  (A), 
▲nd  this,  Ac. — [  Conclude  with  a  veriftcatum  by  the  record^  as  ante^  907, 
seventh  form.']  (1). 

SSi^Lit        [-Actfo  non^  as  ante^  904,  third  /orw.] — Because  he  says,  that,  hereto- 

of  retraxit  fore,  to  wit,  in Terra,  in  the  year  of  our  Lord the  said  plaintiff 

in  fomer  impleaded  the  said  defendant  in  the  court  of  our  said  lord  the  king  of  the 
Sewmo'  bench,  [^see  ante^  929,  if  in  K.  B.  or  Exchequer']  for  the  non-performance 
cause  (i).  of  the  same  identical  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  such  proceedings  were  thereupon  had  in  that  coart,  that 
afterwards,  to  wit,  in  the  said  last-mentioned  Term,  the  said  plaintiff  came 
into  the  ^aid  court,  in  his  own  proper  person,  and  confessed  that  he  would 
not  further  prosecute  his  said  suit  against  the  said  defendant,  but  from  the 
same  altogether  withdrew  himself;  therefore  it  was  then  and  there  consid- 
ered by  the  said  court,  that  the  said  plaintiff  should  take  nothing  by  his 
said  bill,  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  Ac 

When  the  plea  is  adopted  as  a  sham  plea  (c)  See  precedent  and  notes,  ante,  482. 

or  delay,  the  Jndgment  is  usnaUy  stated  to  (<f)  Be  aoourate  in  stating  the  parties  ts 

hftTO  been  reoorerod  in  a  different  court  to  the  judgment — 4  tannt  18.    If  the  deftnd- 

that  in  which  the  plea  is  pleaded,  fbr  if  the  ant*s  instead  of  plaintiff 's  name,  be  inserted* 

reooTery  were   pleaded    in  the  same  conrt,  it  would    be  bad  on  general   demurrer,  7 

the  plaintiff  might,  instead  of  replying,  oraye  Taunt  271.    Sed  QiMery  tins  decision, 

oyer  of  the  reconl,  or  at  least  a  note  in  writ-  (a)  1  Saund.  d2,  n.  2. 

ins  6t  the  term  and  number  roll,. and   sign  (/)  A  material  averment,  1  J.  B.  Moo.  19 

Judgment  if  it  were  not  given  in  oonTenient  (g)  WilLes,  126.— Com.  Pig.  title  **  Pleai^ 

'     time.    aSdd*8  Prao.  9th  edit  644,  6.      '  sr,*'  E.  29. 

When  the  plea  is  pleaded  in  fraud  of  a  (h)  1  Saund.  880.  n.  4.— 1  Bieh.  C.  P.  205 

Judge's  order,  plaintiff  may  sign  judgment,  2  (i)  This  form  will  be  found  in  the  old  Bn- 

Chit  Bep.  292.— Tidd,  9th  edit  668.  tries.    It  is  questionable,  however,  whether  a 

(6)  The  plea  must  state  the  term,  year,  judgment  of  this  kind  is  a  bar  to  another  ao« 

and  court  in  which  the  judgment  wss  recover-  tion.    It  operates  merely  like  a  judgment  of 

ed,  1  Saund.  829,  note  1.  '  nonsuit;  see  Tidd,  index,  **  Retraxit:* 


ft 

(1)  A  plea  of  recovery  against,  and  satisfaction  from  a  third  person,  contains  both  matter  of 
ikot,  and  of  record,  and  should  conclude  to  the  country.     6  Johns. 
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nd  tiiat  the  said  defendaDt  should  go  thereof  without  day,  as  by  the  re-  juooNSNt 
oord  and  proceedings  thereof  still  remaining  in  the  said  court  more  fully  bbooterkd. 
aid  at  large  appears,  which  said  judgment  still  remains  in  full  force  and 
«8ect,not  in  the  least  reversed,  satisfied,  or  made  void,  and  this,  &c. — 
[Qmelude  with  a  verification  by  the  record^  as  atite^  907,  seuerUh  form,'\ 


\  Actio  lion,  as  ante^  9(^y  first  form.'] — ^Because  he  says,  that  after  the 
Hiking  of  tiie  said  several  promises  and  undertakings  in  the  said  declara-  Release 
tioB  mentroned,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  ^^^' 
agttBSt  the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  origifialj 
**  before  the  commencement  of  this  «uit,"j  to  wit,  on,  &o,  (/)  at,  &c. 
(veiwe)  aforesaid,  the  said  plaintiff,  by  his  certain  writing  of  release, 
sealed  with  bis  seal,  and  now  shown  to  the  said  court  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  last  aforesaid,  [or,  if  the  release  be  pleaded  as  a  sham  plea^  or  if  the 
deed  have  been  last,  instead  of  the  profert^  say  ^^  which  said  writing  of  re- 
lease having  been  lost  and  destroyed  by  accident,  the  said  defendant  caa- 
Bot  produce  the  same  to  the  *6aid  court  here,"]  did  demise,  release,  and  [  *981 1 
fer  ever  quit  claim  unto  the  said  defendant,  his  heirs,  executors,  and  ad*- 
ministrators,  the  said  several  promises  and  undertakings  in  the  said  dec- 
laration mentioned,  and  each  and  every  of  them,  and  all  sum  and  sums  of 
Boaey  then  due  and  owing,  or  thereafter-  to  become  due,  together  with 
all  and  all  manner  of  action  and  actions,  cause  and  causes  of  action,  suits, 
bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  reckonings,  accounts, 
nm  and  sums  of  money,  judgments,  executions,  extents,  quarrels,  con- 
troversies, trespasses,  damages,  and  demands  whatsoever,  both  at  1^ 
and  in  equity^  or  otherwise  howsoever,  which  he  the  said  plaintiff  then 
had,  or  which  he  should  or  might  at  any  time  or  times  thereafter  have, 
daim,  all^e,  or  demand  against  the  said  defendant,  for  or  by  reason  or 
Beans  of  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  the  said  deed  or  writing  of  release  (m)  ; 
as  by  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
vill  fully  appear.  And  this,  ^c. — [  Conclude  with  a  verification,  as  ante, 
Wl,  sixth  form.'] 

[First  plca^  general  issue j  as  ante^  908 ;  second  plea^  actio  noti^  as  ThatpUdn- 
«te,  906.] — ^Because  he  says,  that  after  the  making  of  the  several  prom-  ^  «igned 
iaes  and  nndertakipgs  in  the  said  declaration  mentioned,  and  before  the  ^on^d^'' 
exhibiting  of  the  bill  of  the  said  plaintiffs  against  the  said  defendant  in  this  for  the 

Mialf,  to  wit,  on,  &c.  (date  of  deedj  or  about  ity  at,  &o.  (venue)  afore-  ^^^  <^)' 

• 

I  W  Sn  forms,  2  Bioh.  G.  P.  70,  71. —  row  the  evidenoe  on  tha  triaL    See  ferms  of 
^tar^  2S7.    A  rdeaee  may  be  given  in  eri-  pleas  of  a  release  ;mt<  darrHn  continuanctt 
face  uder  the  general  lasne,  or  pleaded  wiih  post,  1288, 1241, 1242. 
it  QOb.  a  P.  64.— Dong.   106,  107.— S  Esp.  (0  The  date  of  the  release. 
Sip.  884. — JA.  Baym.   666,  787. — 12  Mod»  (m)  In  some  oases'  it  may  be  necessary  to 
177.— 3  Bnrr.  1368  ;  Cases  Pr.  G.  P.  154.—  plead  the  release  of  the  oaose  of  action  irith 
Bnnti,  328,  S.  C.  and  in  the  case  of  a  release  more  precision,  and  to  omit  the  general  release 
•MithMd  In  a  composition  deed  by  creditors  to  when  those  words  do  not  accord  with  the  ihots. 
ia  iasolTent,  it  is  not  nsnal  to  plead  it,  but  (n)  In  assumpsit  or  debt  on  simple  con- 
Ik  may  be  pleaded,  and  see  the  next  ibrm.    A  tract,  this  defense  may  be  gt^en  in  eyidence 
fhs  of  release  is  sometimes  adopted  as  a  dila-  under  the  general  issue,  ante,  480,  n.  but  it 
^  pica,  and  where  a  release  has  actually  may  frequently  be  advisable  to  plead  it,  in 
^  eaeaited  In  the  nsoal  ibrm,  it  is  fre-  order  to  narrow  the  oTidence  at  the  trial,  and 
^iatly  advisable  to  plead  it,  in  order  to  nar-  bring  the  question  to  a  singly  issue. 


981  PLEA8  Iir  BAB. 

said,  an  accoant  was  had  and  stated  by  and  between  the  said  plaintiSs  and 
defendant,  of  and  concerning  the  said  several  soois  of  .money  in  the  said 
declaration  mentioned,  and  npon  that  accounting  the  said  defendant  was 
then  and  there  fonnd  to  be  in  arrear  and  indebted  to  the  said  plaintiflb  in 
the  snm  of  £» — :  and  the  said  defendant  further  saith,  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  Ac.  (yenw)  by  a  certain  deed 
then  and  there  made  by  the  said  plaintiffs,  and  sealed  with  the  respectiTe 
seals  of  the  said  plaintiffs,  they  the  said  plaintiSis  did  covenant,  promise, 
and  agree,  to  and  with  the  said  defendant,  his  executors,  administrators, 
and  assigns,  that  \here  set  forth  the  release^  which  map  be  thus :]  they  the- 
said  plaintiffs  should  and  would,  and  they  did  thereby  accept  the  sum 

of shillings  in  the  pound,  then  and  there  paid  by  the  said  defendant 

to  the  said  plaintiffs,  in  full  satisfaction  and  discharge  of  the  said  sum  of 
i  £^^  and  that  they  the  said  plaintiffs  should  not  nor  would  sue,  arrest, 

implead,  trouble,  attach,  or  seize  the  said  defendant,  his  heirs,  execators, 
and  administrators,  estate  or  effects,  for  or  on  account  of  the  said  sam  of 
£ —  or  any  part  thereof ;  and  the  said  defendant  further  saith,  that  divers 
other  creditors  of  the  said  defendant  did  then  and  there  also,  in  and  by 
the  said  deed,  agree  to  accept,  and  did  then  and  therd  accept,  the  sum  of 
J&-^urrcntly  with  the  said  plaintiffs,  for  and  in  satisfaction  of  the  seTeral 
debts  to  such  creditors  respectively  due  and  owing  from  the  said  defend- 
ant, and  did  also,  in  and  by  the  said  deed,  covenant  with  the  said  defend- 
ant, not  to  sue  the  said  defendant,  for  such  respective  debts.  And  this 
he  the  said  defendant  is  ready  to  verify,  wherefore,  &c. — [Conclude  with 
ajiftrification,  as  ante^  907,  sixth  form,'] 

eer-oTf,        \_First  plea^  g-eneral  issue ^  as  ante^  908. — And  for  further  plea^  actio 
Plea  of      fton,  as  ante^  906,  7,  third  form.'] — Because  he  says,  that  the  said  plain- 
■«^ff  W-  tiff,  before  and  at  the  time  of  the  commencement  of  this  suit  (p3>  ^  wit, 
at,  Ac.  (venue^  aforesaid,  was  and  still  is  indebted  to  the  .said  defend- 
ant in  a  large  snm  of  money,  to  wit,  the  sum  of  £ —  {enough  to  cover  ^ 
.     defendants  set-off. — It  is  usually  the  sum  staled  as  damages  at  the  con^ 
elusion  of  the  declaration^')  of  lawful  money  of  Great  Britain,  for  [A^e 
state  the  subject  matter  of  the  set-off  according  to  the  fact,  the  usual  al- 
legations are  as  in  the  precedents,  post,  934,  4*c.  and  when  they  do  not 
apply,  the  set-off  may  be  stated  as  in  the  counts  in  indebitatus  assumpsit, 
ante,  pages  89  to  91.     Thefollounng  is  the  common  statement  of  a  set* 
off  for  work  and  labor,  goods  sold,  and  money  lent,  paid,  had,  and  re- 
Work  and  ceived,  interest,  a/nd  account  stated.] — ^For  the  work  and  labor,  care, 
^*toS*    diligence,  and  attendance  of  the  said  defendant  by  the  said  defendant 
^^       ^'  and  his  servants  before  that  time  done,  performed,  anQ  bestowed,  in  and 
about  the  business  of  the  said  plaintiff,  and  for  the  said  plaintiff,  and  at  his 
request,  and  for  divers  materials  and  other  necessary  things  by  the  said  de- 
fendant before  that  time  found  and  provided,  and  used  and  applied  in  and 
about  the  said  work  and  ]abor  for  the  said  plaintiff,  and  at  his  like  request, 
Goods  sold,  and  for  divers  goods,  wares,  and  merchandizes  sold  and  delivered  by  the 
said  defendant  to  the  said  plaintiff,  and  at  his  like  request,  and  for  money 

(0)  See  forms,  2  Rich.  G.  P.  24,  G. — ^Morg.  pleaded,  see  ante,  vol.  L  484.    As  to  when  i 

260,  to  An  notion  by  an  executor,  2  Bich«  0.  notice,  instead  of  a  plea  of  set-off*  skonld  be 

P.  82     See  a  plea  of  set-off  founded  on  an  used,  see  post;  932,  n. 
'  agreement  where  the  debts  were  not  due  in        (p)  These  words  are  neoessaiy,  8  T,  R. 

tha  same  right, .or  to  the  same  psrties,  2  180. 
»                            Taunt.  170.— As  to  when  a   set-off  may  be 
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bf  the  said  defendant  before  that  time  lent  and  advanced  to,  and  paid,  laid 
OBt,aDd  expended  for  the  said  plaintiff,  and  at  his  like  request,  and  for  mon-  MonieB 
ejbjr  the  said  plaintiff  before  that  time  had  and  received,  to  and  for  the  use  ^^'^'J^^' 
of  the  said  defendant,  and  for  money  due  and  owing  from  the  said  plaintiff  ^  ^^ 
to  the  said  defendant,  for  interest  upon,  and  for  the  forbearance  of  divers  oeiTcd. 
large  sams  of  money  due  and  owing  from  the  said  plaintiff  to  the  said  de-  interest, 
fendant,  and  by  the  sai^  defendant  foreborne  to  the  said  plaintiff,  for  di- 
ren  long  spaces  of  time  before  then  elapsed,  and  for  money  due  and  ow-  Aoooant 
log  from  the  said  ^plaintiff  to  the  said  defendant  upon  an  account  stated  "^^ 
between  them.]     Which  said  sum  (or  "  sums")  of  money  so  due  and  ow-  [  *^^2  J 
iDg  to  the  said  defendant  as  aforesaid,  exceeds,  (or  "  ezceecT^}  the  dama-  V^^  ^^ 
gessostained  by  the  said  plaintiff  by  reason  of  the  non-performance  by  the  ^  ^'^* 
said  defendant,  of  the  said  several  supposed  promises  and  undertakings 
in  the  said  declaration  mentioned,  and  out  of  which  said  sum  (or  ^'  sums^^^ 
of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defendant, 
the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow  to  the  said  plaintiff  the  full  amount  of  the  said  damages,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided.    And  this, 
tC'--[Cimclude  with  a  verification,  as  a/nte,  907,  sixth  form.'] 

h  the  King^s  Bench,  (or  "  C.  P."  or  "  Exchequer:') 

^ Term,  1  WiU.  4. 

CD.) 

ats.  >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  Genend 
A.  B, )  fends  the  wrong  and  injury,  when,  Ac.  •and  say,  that  he  did  ribt  ^*^  ^ 
vndertako  or  promise  in  manner  and  form  as  the  said  plaintiff  hath  wt-off  (9). 
above  thereof  complained  against  the  said  defend^t,  and  of  this  the  said  r  •gsg  1 
defendant  puts  himself  upon  the  country,  icQ. 

*  the  Kin^s  Bench  (or  "  C.  P."  or  "  Exchequer:')  The  notiot 

(    A.  B.  Plaintiff,   ^' "^  "" 
Between  <  and 

(C.  D.  Defendant 

m 

Ifr.   "         (the  plaintiff^ s  aUomey.) 

Take  notice,  that  the  above-named  defendant  on  trial  of  this  cause  will 
pre  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and  at 
&e  time  of  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the 
vid  defendant  in  the  sum  of  £ —  of  lawful  money  of  Great-Britain,  for 
Fkre  iUOe  the  sulgect-nuUter  of  the  set-off,  as  in  the  follovmg  prece- 
ms,  (md  precisely  as  in  a  plea  of  setoff,  as  directed  ante,  982,  and 
froct^asfoUotos :]  and  that  the  said  defendant  will  set  off  and  allow  to 
the  laid  plaintiff  on  the  ^d  trial,  so  much  of  the  said  sum  of  £• — so 


W  b  Older  to  Mve  the  expeoee  of  a  role  fendant  mnat  plead  the  set-off,  and  a  notice 

|Mwd  double,  and  the  additional  expense  in  will  not  a^aal  him,  By.  &  Mo.  C.  K.  P.  418. 

whagfliof  the  paper  hook,  it  ii  in  general  (r)  See  form,    5    Rich.  G.  P.  SO.     The 

■■*  idviiiUile  to  give  naiiet  of  let-off  than  Pleader  in  preparing  the  notice    of  aet-off, 

|*iM  it,  except  where  the  debt  on  either  eubeoribce  it  at  the  foot  of  the  general  iseae  ; 

■M  wmM  by  reason  of  a  penalty  contained  but  the  notice  is  a  practical  proceeding,  and 

**  iiy  bond  or  specialty,  in  whjch  case  the  does  not  appear  upon  the  record.    The  notice 

Ki4f  unitt  beflicailetf.    8  Geo.  2.  c.  24.  s.  4.  should,  in  point  of  form,  be  aa  certain  as  a  do- 

jGy  2  c  2l  a.  18.    If  any  otiier  plea  be  claration,  Bui.  NL  PrL  179. 
P*t>ded  boides  the  general  issue,  then  th%  de- 
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KT-oiv.  dae  and  owing  from  the  said  plaintiff  to  the  said  defendant,  against  any 
demand  of  the  said  plaintiff,  to  be  proved  on  the  said  trial,  as  will  be 
suflScient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of 

the  Statute  in  sneh  case  made  and  provided.    Dated  this day  of , 

A.  D. 

ITonrs,  &c. 

E.  F.  Pefendant's  Attorney. 

Plea  of  [Actio  non,  as  ante,  906,  third  form.'] — ^Because  he  says,  that  he  the 

^^^  ^  said  E.  F.  (the  deceased)  before  and  at  the  time  of  his  death,  to  wit,  at, 
executors  &c.  (venuc)  aforessid,  was  indebted  to  the  said  defendant  in  the  sum  of 
or  admin-  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the  subject-fnatter 
Mtratom.  ^/^^  set-offifi  whxch  the  deceased  was  indebted  to  defendcM. — Ifplain^ 
tiffs  were  indebted  to  defendant  in  their  representative  character,  the  plea 
should  be  framed  accordingly,  and  proceed  thvs :] — which  said  sum  of 
money,  before  and  at  the  time  of  the  commencement  of  this  suit,  was  and 
still  is  doe  and  owing  from  the  said  plaintiflfs  as  executors  (or  adminis- 
trators) as  aforesaid,  to  the  said  defendant,  and  exceeds  the  damages 
sustained  by  the  said  plaintiffs  as  executors  (or  administrators)  as  afore- 
said, by  reason  of  the  non-performance  by  the  said  defendant  of  the  said 
several  supposed  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  out  of  which  said  sum  of  money,  so  due,  is  due  and  owing  to 
the  said  defendant,  the  said  defendant  is  ready  dnd  willing,  and  hereby 
offers  to  det  off  and  allow  to  the  said  plaintiffs  as  executor^  (or  adminis- 
t^ator8)  as  aforesaid,  the  full  amount  of  the  said  damages,  according  to 
the  form  of  the  Statnte  in  such  case  made  and  provided.  And  this, 
&c. — [Conclude  taith  vsvai  verification,  as  ante,  907,  sixth  form."} 

NoUoe  of        [After  the  usual  plea  of  the  general  issue  non  assumpsit,  as  amle, 
■*^  ^    908,  add  the  following  notice  :] 

action  by  '  ^  -o  j 

exeeutors        ^ 

or  admin-  In  the  Kv/^s  Bench,  (or  «  C.  P."  or  «  Eaxhequer.^^) 
"*^°"-  r  A.  B.  &  0.  D.  executors  of  the  last  will  and  testament, 

]      (or  administrators  of  the  goods,  chattels  and  effects) 
Between     <      of  E.  P.  deceased,    -------    Piamtifli^ 

j  and 

I^G.  H.    ---- Defendant. 

Mr.  I.  J.  (the  plaintiffs  attorney,) 

Take  notice,  that  the  above-named  defendant  on  the  trial  of  this  cause 
will  give  in  evidence,  and  insist  that  the  above  named  E.  F.  before  and  at 
the  time  of  his  death,  was  indebted  to  the  said  defendant  in  the  sum  of  ^ — of 
lawful  money  of  Great  Britain  [here  state  the  subject-matter  of  the  setoff 
on  which  the  deceased  was  indebted  to  defendant — If  anything  became  due 
from  the  plaintiffs  in  their  representative  character  after  the  death,  the  plea 
should  be  framed  accordingly,  and  proceed  thus  :]  Which  said  sum  of 
money  is  still  wholly  due  and  unpaid  to  the  said  defendant,  and  the  said 
plaintiffs,  as  executors  (or  administrators)  as  aforesaid,  before  and  at  the 
time  of  the  commencement  of  this  suit,  were  and  still  are  indebted  to  the 


J 
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ttid  defendant  In  tbe  amount  thereof.    And  tbe  said  defendant  will  set  off    nnM»r. 
ad  allow  to  the  said  plaintiffs  on  the  said  trial  so  much  of  the  said  sum  of 
non^  so  dae  and  owing  to  the  said  defendant  as  aforesaid,  against  any 
demand  of  the  said  plaintiffs,  to  be  proved  on  the  said  trial,  as  will  be 
soScient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of 

the  statute  in  racb  case  made  and  provided.    Dated  this day  of 

in  the  year  of  oar  Lord . 

Yours,  Ac. 

E.  L.  Defendant's  Attorney. 

[Actio  non^  as  usucdj  as  ante,  906,  third  form.'} — Because  he  says,  pieaof  »et- 
fttt  he  the  said  plaintiff,  before  and  at  the  time  of  the  death  of  the  said  J^  in  ac- 
E.  F.  to  wit,  at,  Ac.  (venue}  aforesaid,  was  indebted  to  the  said  B.  P.  in  J^ingt 
tfce  wnn  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the  sub-  executors 
jed  matier  of  the  set  off  due  to  the  deceased. — If  anything'  was  due  after  ^^^^^^ 
the  deaths  the  plea  should  be  framed  accordingly^  and  proceed  thus  ;] —  ^^^  - 
Which  said  snm  of  money  is  still  due  and  owing  from  the  said  plaintiff  to 
die  said  defendants  as  executors  (or  administrators)  as  aforesaid,  and 
exceeds  the  damages  sustained  by  the  said  plaintiff,  by  reason  of  the  non- 
performance of  the  said  several  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  dut  of  which  said  sum  of  money  so 
he  and  owing  from  the  said  plaintiff  as  afores&id,  the  said  defendants 
are  ready  and  willing,  and  hereby  offer  to  set-off  and  allow  to  the  ^aid 
plaintiff,  the  full  amount  of  tho  said  damages,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided.     And  this.  Sec. — [  Conclude  with 
ikt  usual  verification^  as  ante,  907,  sixth  form."] 

[After  the  usual  plea  of  (he  general  issucy  as  ante^  906,  cuid  the  notice  Notioe  of 
tf  teUqff  as  follows :']  ,  ^tiSn*° 

asainst  ex*> 

h  ike  King's  Bench,  (or  "  C.  P."  «  Exchequer.'')  ecaton  or 

fA.  B.  .--....  Plaintiff,       adminia- 

and  *~**^- 

0.  D.  and  E.  F.  executors  of  the  last  will 
and  testament  (or  administrators  of  the  estate 
and  effects)  of  E.  F.  deceased.  Defendants. 
Mr.  6.  H.  (thepbrinHjj^'s  attorney.) 
Take  notice,  that  the  above-named  defendants  on  the  trial  of  this  cause 
iillgive  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and 
at  the  tnn^  of  the  death  of  the  said  E.  F.  was  iudebtedTto  the  said  E.  F. 
in  the  mm  of  £ —  of  lawfhl  money  of  Great  Britain,  for  [here  state  the 
tdjeet^matter  of  the  debt  due  to  the  testator  or  intestate  in  his  life-time , 
vrxfiue  to  Ae  defendants  cls  executors  after  the  deaths  the  plea  nmst  be 
framed  accordingly ;]  Which  said  sum  of  money  is  still  wholly  due  and 
unpaid,  and  the  said  plaintiff,  before  and  at  the  time  of  the  commehce- 
iDeat  of  this  suit,  was  and  still  is  indebted  to  the  said  defendants  as  ex- 
ecQtors  (or  administrators)  as  aforesaid,  in  the  amount  thereof;  and  the 
B&id  defendants  will  set  off  and  allow  to  the  said  plaintiff  on  the  said  trial  so 
aoch  of  the  said  sum  of  money  so  due  and  owing  from  the  said  plaintiff  as 
Vol.  ra.  6 


Between 
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^"^^rr.  aforesaid,  against  any  demand  of  the  said  plaintiff,  to  be  proTed  on  tbe 
said  trial,  as  will  be  sufficient  to  satisfy  and  discharge  sach  demand,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided.  Dated 

this '-  day  of  ^ in  the  year  of  our  Lord    .   ^  .  , 

Yours,  &c. 

I.  K.  Defendant's  Aitomey. 

'^  of  [iic/to  non  as  ustuily  as  ant.e^  906,  third  form.'] — ^Because  he  says,  that 

aeUon  by    ^^  ^^^  ^^^^  ^*  ^'  (^^^  bankrupf)  before  and  at  the  time  of  his  bankruptcy, 
assignees    to  wit,at,  <&c.  (venue)  aforesaid,  was,  and  from  thence  hitherto  hath  been, 
of  a  bank-  and  Still  is,  indebted  to  the  said  defendant  in  the  sum  of  £ —  of  lawful 
"»p^  (0-     money  of  Great  Britain,  for  [here  slate  the  subject-matter  of  tl^  debt  due 
from  the  bankrupt^  as  usual  and  proceed  thus ;]     Which  said  sum  of  mon- 
ey, before  and  at  the  time  of  the  commencement  of  this  suit,  was  and  still 
is  due  and  owing  to  the  said  defendant  as  aforesaid,  and  exceeds  the  dam- 
ages sustained  by  the  said  plaintiffs  as  assignees  as  aforesaid,  by  reason  of 
the  non-performance  by  the  said  defendant  of  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  and  out  of 
wliich  said  sum  of  money  so  due  and  owing  to  .the  said  defendant  as  afore- 
said, he  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  -set 
off  and  allow  to  the  said  plaintiffs  the  full  amount  of  the  said  damages,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided.     And 
this^  &c. — {^Conclude  with  usttal  verification^  as  ante^  907,  sixth  form.'] 

Notioe  of        [After  the  usual  plea  of  the  general  issue  j  as  ante,  908,  add  the  follow^ 
set-oflfin    ifur  notice :] 

aotion  by        ^  -^ 

assurnees 

of  a  bank-  In  the  K.  B.  (or  **  C.  P^  or  "  Exchequer.'') 

">P^  .  f  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of 

E.  P.  a  bankrupt,    1    -    -    -    -    -      Plaintiffs, 

Between        ]  and 

[G.  H.      ---------       Defendant. 

Mr.  I.  K.  {plaintiff's  attorney.) 

Take  notice  that  the  above-named  defendant  on  the  trial  of  this  cause 
will  give  in  evidence  and  insist  that  the  above-named  E.  P.  before  and  at 
the  time  of  his  bankruptcy,  was  and  still  is  indebted  to  the  said  defendant 
in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the 
.subject-matter  of  Uie  set-off  due  from  the  bankrupt^  as  usual y  and  proceed 
thus :]  And  which  said  sum  of  money,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was  and  still  is  wholly  due  and  unpaid  to  the  de- 
fendant ;  and  the  said  defendant  will  set  off  and  allow  to  the  said  plaintiffs, 
on  the  said  trial  so  much  of  the  said  sum  of  money  so  due  and  owing  to  the 
said  defendant  against  any  demand  of  the  said  plaintiff's,  to  be  proved  on 
the  said  trial  as  will  be  sufficient  to  satisfy  and  discharge  such  demand,  ac- 

(s)  A  plea  or  notioe  of  set-off  is  not,  in  striotness,  neoessazy  in  aio  aotion  at  the  mii  of  as- 
signees of  a  bankrapt,  see  the  6  Geo.  4,  o.  16. 
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eording  to  the  form  of  the  Statute  in  such  case  made  and  provided,   "w-o". 

Dated  this day  of in  the  year  of  our  Lord . 

Yours,  Ac. 

E.  L.  Defendant's  Attorney. 

^[Cmnmencefne^t  and  conclusion  of  the  plea  or  notice  of  set-off j  as  ante^  [  •934  ] 
931,  938.] — Upon  and  by  virtue  of  a  certain  judgment  which  he  the  said  9^^^^  ^^ 

defendant  heretofore,  to  wit,  in Term,  in  the year  of  the  reign  a  jadg- 

of  cor  said  lord  the  king,  before  the  king  himself,  [or,  if  in  C,  P.  say  mcnt  (O 
"before  his  Majesty's  Justices  of  the  Bench  at  Westminster,  in  the  coun- 
ty of  Middlesex,"]  recovered  against  the  said  plaintiff  in  a  certain  plea  of 
trespass  on  the  case  upon  promises,  whereby  it  was  considered  and  ad- 
judged that  the  said  defendant  should  recover  against  the  said  plaintiff  (he 
nid  sum  of  £ — ,  for  his  damages  which  he  had  sustained,  as  well  by  rea- 
son of  the  not  performing  of  certain  promises  and  undertakings,  before 
tten  made  by  the  said  plaintiff  to  the  said  defendant,  as  for  his  costs  and 
diarges  by  him  about  his  suit  in  that  behalf  expended  (u)^  whereof  the 
said  plaintiff  was  convicted,  as  by  the  record  and  proceedings  thereof  re- 
maming  in  the  •said  court  of  our  said  lord  the  king,  before  the  king,  him-  [  '935  ] 
idf,  [or,  in  C.  P.  **  in  the  said  court  of  our  lord  the  king  of  the  Bench 
tbresaid,'*]  more  fully  appears,  which  said  judgment  still  remains  in  full 
fixrce  and  effect,  not  reversed,  annulled,  discharged,  satisfied,  or  made 
void,  and  which  he  the  said  defendant  is  ready  to  verify  by  the  said  re- 
cord, [ifani/  further  sum  be  due  to  defendant  besides  that  on  the  judpr^ 
nenl^  here  insert  it, — It  may  be  as  well  also  here  to  state  a  set-off  on  the 
consideration  for  thejudgTnent ;]  Which  said  sum  of  money ^a  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant  as  aforesffd  exceeds 
die  damages  sustained  by  the  said  plaintiff  by  reason  of  the  non-pcrform- 
iBce  by  the  said  defendant  of  the  said  several  supposed  promises  and 
imdertakings  in  the  said  declaration  mentioned,  and  out  of  which  said 
8om  of  money  so  due  and  owing  from  the  said  plaintiff  to'  the  said  de- 
fendant, he  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to 
set^  and  allow  to  the  said  plaintiff  the  full  amount  of  the  said  damages, 
according  to  the  form  of  the  Stattite  in  sach  case  made  and  provided,  and 
fliis  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
lieiit  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
fliereof  against  him,  &c.  -  . 

[OommencemerU  and  conclusion  of  plea  or  notice  of  set-off^  as  ante,  931,  On  a  re- 

oogniianoe 

(I)  See  the   Ibnmi,  8  Went.   160, 1.    The  208,  801.— 8  Wentw.  161,. and  see  1  B.  &  A.  in  another 

lemd  of  the  judgment  most  be  referred  to,  158.    Defendant  cannot  set-off  a  jadgment  in  oonrt,  and 

ket  the  pkaifl  to  conclude  with  a  general  veri-  which  he  has  taken  the  plaintiff  in  execution,  on  simple 

iafiQii,  as  m  thte  precedent.    In  Strudwick  5  M.  &  S.    108,  and  plaintiff  may  reply  sach  contract 

».  Jawi,  M.  4  O.  4,  a  similar  plea  was  de-  taking.    2  Chit.  Rep  808.  (u) 

■nrrcd  to  specially,  ibr  condading  with  a        (u)  The  jadgment  is  to  be  described  ao- 

fEMnl  TeriluAtion.    Tindal  for  plaintiff,  Chit-  coining  to  the  fact,  see  the  forms,  ante,  482  to 

tf  hr  deftndant;    and  after  argument  the  498. 

Mart  beid  the  plea  sufBdent,  it  containing  a        (10)  QMdrre,  whether  if  this  be  pleaded  as 

'vvriftoatioii  by  tbe  record,  and  the  question  of  a  dilatory  plea,  the  court  may  not  be,  with 

%et  wbether  more  was  due  to  the  plaintiff  than  sucoess,  moved  fbr  leave  to  sign  judgment,  as 

^  debt  oa  tbe  judgment,  might  properly  be  it  contains  matter  of  record  and  simple  con* 

trial  fay  the  oaontry,  the  general  oonoluding  tract,  2  M.  &  S.  606 ;  and  in  6  B.  &  A.  750. — 

vm&eatkni  was  sufficient  on  the  part  of  the  Ante,  vol.   i.   449;  where  defendant  pleaded 

teadaat;  the  following  cases  were  cited,  vis.  this  plea,  the  court  allowed  judgment  to  ho 

audlar  ftnn  in  Jaques  v.  Withl^,  1  T.  B.  signed.    See  replication  to  this  plea,  1  B.  & 

«(7»  and  22  MSS.  260, 824.    Hob.  244.— &t.  A.  164.    Post. 
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mt^jM.  983.] — UpoQ  and  by  virtue  of  certain  recognizance,  *be  the  said  plaiatiC 
having  before  the  commencement  of  this  suit,  to  wit,  in  — — ^  Term,  in  tbn 
— '- —  year  of  the  reign  of  pur  said  lord  the  king,  come  in  his  own  proper 
person,  into  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
the  said  court  then  and  still  being  holden  at  Westminster,  in  the  county 
of  Middlesex,  [or,  if  in  the  Common  Pleas,  see  the  form^  anU^  475,] 
and  then  and  there  in  the  said  court  acknowledged  himself  to  owe  to  the 
said  defendant  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  defendant  when  he  the  said  plaintiff  should  be  thereunto 
afterwards  requested,  which  said  sum  of  X —  he  tiie  said  plaintiff,  for 
himself  and  his  heirs,  then  and  there  consented  and  granted  should  be 
made  of  his  and  their  lands,  goods,  and  chattels,  and  should  be  levied  to 
the  use  and  behoof  of  the  said  defendant  \pVj,if  in  C.  P.  see  the  fornix 
antey  475,]  and  which  said  recognizance  is  still  in  full  foroe,  strength 
and  effect,  not  paid  off,  annulled,  or  satisfied  ;  as  by  the  said  recogni* 
zance  remaining  of  record  in  the  said  court  of  our  said  lord  the  king,  be- 
fore  the  king  himself,  will  fully  appear,  and  which  he  the  said  defendant 
On  simple  is  ready  to  verify  by  the  said  record  (x).  And  the  said  defendant  further 
oontract.  gaith,  that  the  said  plaintiff,  at  the  time  of.  the  commencement  of  this 
suit,  at,  &c.  (venue)  aforesaid,  was  and  still  is  indebted  to  the  said  de- 
fendant in  the  further  sum  of  £ —  of  like  lawful  money,  for,  £c.-— [&^-i^ 
on  money  conntSj  as  ante,  982,  and  conclude  the  plea  or  notice  of  set-offf 
as  ante,  931,  2.] 

For  rent  [  Commencement  and  conclusion  of  plea  or  notice  of  setoff,  as  ante,  931, 
feaae^  ^  933.] — ^Upon  and  by  virtue  of  a  certain  indenture  of  lease,-  made  hereto* 
*  fore,  to  wH  <fec.  (^date  of  lease}  at,  4c.  (venue)  aforesaid,  betweea  the 
said  defendant  of  one  part,  and  the  said  plaintiff  of  the  other  part,  (the 
counterpart  of  which  said  indenture,  sealed  with  the  seal  of  the  said  plain- 
tiff the  said  defendant  now  brings  here  into  court,  the  date  whereof  is  the 
day  and  year  last  aforesaid,)  whereby  the  said  defendant  demised  certain 
premises  and  tenements,  with  the  appurtenances  therein  mentioned,  to  the 
said  plaintiff  for  a  certain  term  of  years  therein  mentioned,  to  wit,  for  the 

term  of years,  from,  &c.  yielding  and  paying  during  the  said  term 

the  yearly  rent  or  sum  of  £ —  on  certain  days  therein  mentioned,  to  wit, 
on,  &o,  and  in  and  by  which  said  indenture  he  the  said  plaintiff  cove- 
nanted with  the  saijl  defendant  to  pay  him  the  said  rent  of  X —  on  the 
days  aforesaid,  of  which  said  rent  afterwards,  to  wit,  on,  &c.  a  largo  sum  of 

money,  to  wit,  the  said  sum  of  £ —  for years  of  the  said  term  then 

elapsed,  became  and  was,  and  still  is  in  arrear  and  unpaid  from  the  said 
plaintiff  to  the  said  defendant,  to  vrit,  at,  &c.  (venue')  aforesaid. — [^ 
sert  also  a  set-off  for  use  and  occupation,  as  post,  938.] 

8ei-off<mft      {Commencement  and  conclusion  of  plea  of  setoff,  as  ante,  931,  988.1 
bond  (x).  — ^Upon  and  by  virtue  of  a  certain  writing  obligatory,  made'by  the  said 


(«)  If   the    reoogmiaaee   be  enrolled,  it  («)  Bee  the  form,  1  Wile.  155.-^  T.  & 

ahoald  be  bo  stated,  as  a  reooniianoe  is  not  a  188.    When  the  debt  on  either  side  aoeraai 

leoord  tUl  enrolled,  1  Inst  260.  a.    1  B.  ft  A.  by  reason  of  ff  ptnaHtf  oontained  in  any  bond 

168.  or  speeialtj,  the  set-off  most  be  vUad§d^  and 

(y)  If  rent  be  dae  on  a  lease  the  set-off  the  snm  really  due  mnst  be  stated  in  the  plea, 

should  not  be  for  nse  and  oocupation,  but  as  8  Oeow  2.  a  21,  s.  4.—- 2  Oeo.  2.  o.  12.  s.  28.—- 


above.    See  fiul.  Ni.  Pri.  179.    Tidd*s  Prao.     8 T.  R.  65—6  T.  B.  460. 
9th  edit.  720.  Mtf  pury. 
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fltfiitiiriinintnfnrn,  to  wit,  on,  &q.  {date  of  bond)  at,  Ac.  (vem^)  aforo-  sn^n 

ttid,  aad  sealed  with  his  seal,  and  now  shown  to  Uio  court  of  our  said  lord 

tasking,  before  the  king  himself,  [or,  in  C.  P.  ^^  to-  his  Majesty's  Jus- 

tieea  hm," j  the  date  whereof  is,  to  wit,  the  same  day  and  year  last  afore- 

aid,  whereby  he  the  said  plaintiff  beoame  held  and  firmly  bound  unto  the 

aid  defeiidiait  in  tl^  penal  sam  of  £ —  of  like  lawful  money,  to  be  paid  to 

Ihs  said  defendant  when  he  the  said  plaintiff  should  be  thereunto  after- 

vwda  requested,  which  said  writing  obligatory  was  and  is  conditioned  for 

the  (M^yaeet  of  a  certain  sum  of  money,  to  wit,  the  sura  of  £ —  at  a  cer- 

Uia  tine  therein  mentioned,  and  ^hich  bad  elapsed  before  the  commence- 

osot  of  this  suit,  and  which  said  writing  obligatory  at  the  time  of  the  com- 

ancenent  of  this  suit  was  and  still  is  in  full  force  and  effect,  not  released, 

pad  off,  satisfied,  cancelled,  or  otherwise  made  Toid,  and  at  the  time 

rfdieeommeDcenient  of  this  stit  there  was  and  still  is  due  and  owing  from 

the  said  plaintiff  to  the  said  defendant  upon  the  said  writing  obligatory, 

lij  the  condition  thereof,  a  certain  sqm  of  money,  to  wit,  the  sum  *of  £ —  [  ^987  ] 

{the  sum  first  alleged  to  be  due)  to  wit,  at,  &c.  (yeime)  aforesaid. 

[Commencement  and  conclusion  ofpka^  or  notice  of  setoff ^  cls  ante^  ^^L!!^ 
981  to  98S.] — ^Upon  and  by  virtue  of  a  certain  bill  of  exchange,  bearing  }^^, 

dile,  lo  wit,  the day  of A.  D. heretofore,  to  wit,  on  the  tie 

ikj  aid  year  last  aforesaid,  at,  &c.  {venue}  aforesaid,  made  and  drawn 
bjr  the  said  defendant  upon,  and  then  and  there  accepted  by  the  said 
^sintiff,  wheoeby  he  the  said  defendant  requested  the  said  pUintiff  [two] 
aoQths  after  the  date  thereof,  to  pay  to  him  the  said  defendant,  or  his 
ado,  Ike  sum  of  £ — • 

[Qmmencement  and  conclusion  of  plea,  or  notice  of  setoff ,  as  ante,  931  On  a  bui 
19  938.] — ^Andlalso  in  the  further  sum  of  £ —  of  like  lawful  money,  upon  ^^oned 
aad  by  virtue  of  a  certain  other  bill  of  exchange,  bearing  date,  td  wit,  the  tur^o  £> 

—  day  of  A.  D. heretofore,  to  wit,  on  the  day  and  year  last  fendant 

•ibresaid,  at,  &g.  (reitue)  aforesaid,  made  and  drawn  by  the  said  plaintiff 

ipoa  one  E.  F.  whereby  he  the  said  plaintiff  requested  the  said  E.  F. 

two  months  after  the  date  thereof,  to  pay  to  the  said  plaintiff  or  his  order, 

the  torn  qI  £ —  for  value  received,  which  said  bill  of  exchange  the  said 

pUsliff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 

(neaie)  afcunesaid,  indorsed  and  delivered  to  the  said  defendant,  and  which 

aad  UU  of  exchange,  when  the  same  became  *due  and  payable,  according  [  *988  ] 

to  the  tenor  and  effect  thereof,  to  wit,  on,  Ac.  (day  it  fell  due}  at,  &c«    ' 

(venae)  aforesaid,  was  presented  and  shown  to  the  said  E.  F.  for  pay- 

Mt  thereof,  bat  the  said  E.  F.  then  and  there  neglected  and  refused  to 

|isy  the  said  inim  of  money  in  the  said  bill  of  exchange  specified,  whereof 

Ae  Biid  {daintiff  afterwards,  to  wit,  on  the  day  aad  year  last  aforesaid, 

^  Ac  (venuey  aforesaid,  had  notice. 

[Qmmeneemenl  and  conclusion  ofplea^  or  notice  of  set-off,  as  ante,  981  ^p  *  P^^ 
Ii)33.] — And  also  in  the  further  sum  of  £ —  of  like  lawful  money,  upon  JJJJJ^J^ 
■li  by  virtue  of  a  certab  pronassory  note  in  writing,  bearing  date,  to  wit,  by  plain* 
fe-  (tke  date}  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at  ^ff* 
tt.^  (eeiNie)  aforesaid,  made  by  the  said  plaintiff,  and  whereby  he  the  said 
plaintiff  then  and  there  promised  to  pay  [two]  months  after  the  date  there- 
of, to  the  said  defendant,  or  his  order,  the  sum  of  £ —  for  value  received. . 
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^BS'Oww.       j^  Comtnencement  and  conclusion  of  plea,  or  notice  of  set  ojf,  as  ante,  981 
On  a  pro-  0  983.] — And  also  in  the  farther  sum  of  £ —  of  like  lawful  money,  upon 
™J^J2[      and  by  virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  tawiti 
'  doned'by   &C.  (the  date)  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
piuntiif  to  <jfcc.  (venue)  aforesaid,  made  by  one  E.  £.  and  whereby  he  the  said  £.  F* 
defoDdaat  ^1^^^^  ^^^  ihwQ  promised  to  pay  [two]  months  after  the  date  thereof  to  die 
said  plaintiff  or  his  order,  the  sum  of  £—  for  valne  received,  and  which 
said  promissory  note  he  the  said  plaintiff,  afterwlEurds,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  A;c.  (venue)  aforesaid,  indorsed  and  delivered 
to  the  said  defendant,  and  which  said  promissory  note,  when  the  same  be- 
came due  and  payable,  according  to  the  tenor  and  e&ct  thereof,  to  wit, 
on,  Ac.  (day  it  fell  due)  at,  &c.  (venue)  aforesaid,  was  presented  and 
shown  to  the  said  E.  F.  for  payment  thereof,  bnt  the  said  E.  F.  then  and 
there  neglected  and  refused  to  pay  the  slid  sum  of  money  in  the  said 
promissory  note  specified,  whereof  the  said  plaintiff  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  kc.  (venue)  aforesaid,  had  notice. 

For  use  [Commencement  and  conclusion  of  plea^  or  notice  of  set-off,  as  ante,  9S1 

"*^^'*'  to  988.] — ^For  the  use  and  occupation  of  a  •certain  messuage  and  prem* 
(1^).  ises,  with  the  appurtenances  of  the  said  defendant  by  the  said  plaintiff, 

r  *939  1  ^^^  ^^  '^^^  special  instance  and  request,  and  by  the  snfference  and  pet* 
mission  of  the  said  defendant  for  a  long  time  before  then  elapsed,  had 
Work  and  held,  used,  occupied,  possessed,  and  enjoyed  ;  and  also  for  the  work  and 
^J|J\^^  labor,  care,  diligence,  and  attendance  of  the  said  defendant  by  the  said 
defendant  and  his  servants,  before  that  time  done,  performed,  and  be- 
stowed, in  and  about  the  business  of  the  said  plaintiff  and  for  the  said 
plaintiff,  and  at  his  request,  and.for  divers  materials,  and  other  neceasarr 
things  by  the  said  defendant,  before  that  time  found  and  provided  and 
used  and  applied  in  and  about  the  said  work  and  labor,  for  the  said 
Goods  sold,  plaintiff  at  his  like  request ;  and  for  divers  goods,  wares,  and  merchan* 
dizes,  sold  and  delivered  by  the  said  defendant  to  the  said  plaintiff  at  fats 
Money       like  request;  and  for  money  by  the  said  defendant,  before  that  time, 
^*^J"j      lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for  the  aaid 
mi,  taid'  plaintiff  at  his  like  request ;  and  for  other  money  by  the  said  plaintiff 
aooounti     before  that  time  had  and  received  to  and  for  the  use  of  the  said  defen- 
*'***<^«       dant ;  and  for  other  money  due  and  owning  from  the  said  plaintiff  to  the 
said  defendant  for  interest  upon  and  for  the  forbearance  of  divers  large 
sums  of  money  due  and  owing  from  the  said  plaintiff  to  the  said  defend* 
ant,  and  by  the  said  defendant  forborne  to  the  said  plaintiff  for  diren 
long  spaces  of  time  before  then  elapsed,  at  j;he  like  special  instance  and' 
request  of  the  said  plaintiff;  and  for  other  money  due  and  owing  froM^I 
the  said  plaintiff  to 'the  said  defendant  upon  an  account  stated  between' 
them.] — Conclude  the  plea,  or  notice  of  set-off,  as  ante,  932,  933.] 

Ploa  to  ac-  [First  plea,  general  issue,  as  ante,  908  ;  secand  plea,  actio  non,  to  the 
eoodssoid  ^oufits  for  g^oods  sold,  as  ante ,  906,  third  form,'] — ^Because  he  says,  that 
that  they  '  the  Said  goods,  wares,  and  merchandizes  in  the  said  (first  and  seamd 
were  sold,   counts  mentioned)  were  with  the  knowledge,  privity  and  consent  of  thd^! 

(a)  See  the  form,  ante,  987.  41.    If  the  rent  be  due  on  a  lease,  the  fiirm* 

(5)  ^ee  the  form,  in  a  declaration,  ante,         mu3t  be  as  ante,  986. 
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nid  plaintiff,  sold  and  delivered  to  the  said  defendant  by  one  J.  S.  being    v-on. 
then  and  there  the  agent  and  factor  of«and  for  the  said  plaintiff,  in  his  the  i^y*!^^ 
aid  J.  S.'s  own  name,  and  the  trae  and  sole  owner  thereof,  and  as  and  tiff's  he- 
hr  this  the  said  J.  S.'s  own  proper  goods,  wares,  and  merchandizes,  and  tor  as  a 
tkt  the  said  plaintiff  did  not  appear  nor  was  he  known  by  the  said  de-  |^^^[||^ 
fe&dant  at  or  before  the  time  of  the  said  sale  and  delivery  of  the  said  goods,  being  un- 
vares,  and  merchandizes,  to  the  said  defendant,  as  the  proprietor  of  the  ^nown  to 
sune,  or  that  he  the  said  plaintiff  was  in  anywise  intei'ested  therein  ;  and  ^^That  at 
the  defendant  further  says,  that  he  then  and  there  bought  and  accepted  and  the  time  of 
leceiTed  the  said  goods,  wares,  and  merchandizes,  of  and  from  tlie  said  J.  the  con- 
S.  as  the  proper  goods,  Vares,  and  merchandizes  of  him  the  said  S.  S. ;  d!^^][^t 
a&d  that  credit  for  the  said  goods,  wares,  and  merchandizes  was  given  to  had  a  set- 
die  said  defendant  by  the  said  J.  S.  and  not  by  tlie  said  plaintiff  (d),  off  against 
And  the  said  defendant  farther  says,  that  the  said  J.  S.  before  and  at  the  |^^  ^^^ 
time  of  the  sale  and  delivery  of  the  said  goods,  wares,  and  merchandizes, 

;  and  thenco  continually  hitherto,  to  wit,  at,  <&c.  (venue}  was  and  still  is  in- 
debted to  the  said- defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of 
£ — of  lawful  money,  for  money  before  then  paid  by  the  said  defendant 
for  the  said  J.  S.  at  his  special  instance  and  request,  and  for  other  money 
ixfore  then'had  and  received  by  the  said  J.  S.  for  the  use  of  the  said  de- 
fe&danty  and  for  other  money,  wherein  the  said  J.  S.  was  found  to  be  in 
arrear  to  the  said  defendant  upon  an  account  stated  between  them  [«o 
itatuig'  the  cause  of  set-off j  as  usual]  which  said  sum  of  money  so  due  and 
eving  from  tl^e  said  J.  S.  to  the  said  defendant  as  aforesaid,  exceeds  the 
sums  of  money  so  due  and  owing  from  the  said  defendant  to  the  said 
plaintiff,  upon  and  by  virtue  of  the  causes  of  action  in  the  said  first  and 
second  counts  of  the  said  declaration  mentioned,  and  out  of  which  said 
nun  of  money  so  due  and  owing  from  the  said  J.  S.  to  the  said  defendant 
•8  aforesaid,  he  the  said  defendant  is  ready  and  willing,  and  hereby  of- 
fers to  set  off  and  allow  to  the  said  plaintiff,  the  fall  amount  of*  the  said 
8Dms  of  money  so  duo  and  owing  from  the  said  defendant  to  the  said 

jhintiff,  npon  and  by  virtue  of  the  causes  of  action  in  the  said  first  and 
aseond  counts  in  the  said  declaration  mentioned  (e),  and  this  he  the  said 

-isiBndant  is  ready  to  verify,  Ac. — {^Conclude  as  ante^  907,  seventh  form.'] 

l^HrU  pleoj  non  assumpsit^  as  ante,  908 ;  second  plea,  actio  non,  as  ante,    nATUTB 
fWy  iUrd  form.] — ^Because  he  says,  that  the  said  defendant,  [or,  if  by       or 

_  TION0 

(c)  That  this  is  a  good  plea,  ind  that  it  evidence  the  time  the  plaintiff 's  biU  was  aota-   ^ 

Mbe  pleaded  specially,  see  4  B.  &  Cres.  ally  filed.    5  B.  &  Ores.  149.    The  statute  of  '^'^'^  ^.V". 

WB^-7  D.  a&  42,  a  C— -7  T.  B.  a59;  and  limitations  must    be  pleaded  in  assumpsit,  'ump<»t'>- 

Mteiirmof  repHoation  suggested  in  4  B.  though  the  deolaraUon  state  the  promise  to '^'^^f'^"' 

iaa  547,  and  7  D.  &  B.  42,  S.  0.  have  been  made  above  six  years  before  the  "^  ^J  ^' 

{d)  Q««re,  whether  the  legal  effect  is  not,  title  of  the  declaration,  2  Saund.  63,  n.  6. — 1 

U  tbe  plaintiff,  by  his  agent,  did  give  credit  Saund.  288,  n.  2.    But  where  the  statute  is 

Jm  aooChcr  MSu  form  those  woixls  were  omitted,  not  jpleaded,  still  the  jury  may  presume,  iVx>m 

(c)  la  4  B.  a  Cres.  647. — 7  D.  &  R.  42,  S.  length  of  time  and  other  circumstances,  that 

Ihe  plea  here  stated  the  defendant's  readi-  the  debt  has  been  satisfied.    2  Stark.  497.— 6 

to  asUoff  <*  according  to  the  ibrm  of  the  Esp.  52—1  Taunt  572;  but  see  1  D.  &  R.  19. 

fte.*'  bat  the  averment  appears  to  In  indebitaiut  anump$it,  and  in  other  instan- 

II  considered  inobrrect,  see  per  Little-  ces  where  ihe  statute  begins  to  run  firam  tho 

J.  time  of  the  promise,  the  above  plea  is  proper, 

(/)  Seeftrma,  JAL  82. — 2  Rich.  C.  P.  16,  but  in  other  cases  where  the  cause  of  action 

Ifwg.   217.    Formerly  the  plea  stated  accrued  after  the  making  of  the  promise,  the 

liiae  whoa  ibe  bill  was  ezhibit«l,  but  this  plea  should  be  actio  non  accrevit^  as  in  the 

neecnuy,  2  Saund  123,  n.  5.    And  next  ibrm,  16  East,  421.— 1  Saund.  38,  n.  2. 

nt  may  eitbernnder  Hhis  plea  show  in  283,  n.   2. — 2  Saund-   68  c.   n.  6.  Murdock 


^  MO 


PLEAS  IN  BAB. 


wtAivn  an  executor  J  say^  <'  the  said  E.  F.  deceased,*^  did  not,  at  any  time  within 

uHiTA-    ®^^  years  next  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  this 

noKfc     behalf,  [or,  in  C  P.  or,  if  by  original^  eay^  **  before  the  commencement 

[  •941  ]  ^^  ^^^  suit,"  [or,  if(U  ike  suit  of  an  attorney,  •**  before  the  suing  forth  of 

the  said  writ  of  priyilege,"  undertake  or  promise  in  manner  and  form  as 

^  the  said  plaintiff  hath  above  thereof  complained  against  him.    And  thi^, 

Ac. — [ConcliAde  with  a  verification,  as  ante,  907,  sixth  form,'] 


!•«•»«    .,»  1  w»«^  ,.,.,^  I 


•>«i    *^      "  *^  -"^^ 


Jicii  t  non 
accrtvU 
infra  tex 
annoi{g)> 


}lea. 


,  general  issue  ;  second  plea,  actio  non,  as  ante,  906,  first  pre- 

■i  the  said  several  supposed  causes  of  ac- 
tion in  the  said  declaration  mentioned,  (if  any  such  there  were'or  still  are,) 
did  not,  nor  did  any  or  either  of  thera  accrue  (to  the  said  plaintiff  (A)  at 
any  time  within  six  years  next  before  the  exhibiting  of  the  bill  (t)  of  the 
said  plaintiff,  against  the  said  defendant  in  this  behalf,  Lfir,  |/[tn  C.  P.  or, 
tf ^  ^figmoL,  ^<gy,''^*TtextH!>efimr*tfi^'gommenceme^  ■  naity"]  in 

manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him  the  said  defendant.     And  this. 


^aliimf  m  mtfj  ftffiTj  n^'Ht] 


<<«-W»— f  '  ^r~     «»  mmw  ■ 


^^f> 


BT  AND 
AGAINST 
EXECU- 


C.  D. 

ats. 


|j 


i 


testator 
nor  the 
defendant 
promised. 

Defendant 


_  And  the  said  defendant,  by his  attorney,  comes  and  de- 

TOBs,  &c.  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  says,  that  the  said 
General  E.  F.  in  his  life-time,  (^and  if  there  be  counts  in  the  declaration  on  the  de- 
^"•"h  ***5h  fi^^^^'^  promise,  say)  [and  the  said  defendant  since  his  decease,]  did 
neit  er  e  ^^^  j-^^^  ^jj  either  of  them,]  undertake  or  promise  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  de- 
fendant, and  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

\_Firsl  plea,  non  assumpsit ;  second  plea,  actio  non,  as  ante,  909,  third 
»e  ungues  form,'] — Because  he  says,  that  he  the  said  defendant  never  was  executor 

executor     '^  -*  -^   ' 

ik),  ^'  Winter's   A4mr.  1    Harr.    k   GKll   470.  his  representatiye  character  is  admitted.    If 

Where  there  are  counts  m  the  declaration  defendant  intends  denying  he  has  taken  npon 

on  promises  by  or  to  executors,  assignees,  himself  the  burthen  of  the  execution  of  the  wiU, 

&e.  the  plea  of  the  Statute  of  Limitations  must,  he  should  plead  accordingly,  see  1 M.  &  J?.  $77 . 

if  intended  to  appty  to  those  counts,  be  so  The  plea  of  ne  unquee  executor  may  be  plead- 

framed  as  to  answer  them.    2  Saund.  63  d. —  ed  in  bar  as  above.    Com.  Dig.  Pleader,  2  D. 

2  Stra.  919.— 2  Hen.  Bla.  661;  and  if  not  7.-8  SaUt.  1^—2  Ld.  Raym.  1207..— 1  Saund. 

intended  to  apply  to  those  counts,  it  should  be  274,  n  8.    If  the  probate  was  takcD  oat,  but 

qualified  in  the  introductory  part    When  this  not  till  after  the  action  brought,  the   abore 

statute  is  a  bar,  see  Tidd's  Prac.  9th  ed.  14  to  plea  wiU  not  suffice,  8  C.  &  T.  128.    The  plea 

17—8  Chit.    Com.    Law,    681.— Chit  jun.  of  n«  un^uet  executor,  does  not  deny  the  cause 

Contr.  ^0.  of  action,  but  only  that  the  defendant  is  one  of 

ig)  See  forms.  Plead.  A.  461.— 1  Rich.  C  the  representatives  of  the  testator,  1  Saund. 

P.  149.    See  note  to  the  preceding  form.  This  207,  n.'   As  to  the  plea  of  plaintiff  being  ne 

plea  is  necessary  whenever  the  declaration  con-  unquee  executor,  see  2  Stark.  Evid.  648,     See 

tains  a  count  on  a  cause  of  action  which  did  the  forsis.  Bast  Ent  822  a.  829  b.  pi.  10.  880 

not  accrue  until  after  the  making  of  the  con-  a— Co.  Ent  144  b.— Lib.  Plao.  427,  pL  27.— 

tract,  and  will  suffice  in  all  cases,  and  seems  in  6  Wentw.  293 — ^Id.  Ind.  xxvi. — 1  Rich.  C.  P. 

general  preferable  to  the  preceding  precedent.  454.— See  ib.  pleaded  in  abatement,  1  Wentw. 

2  Saund.  68  d^— 1  Saund.  88.-16  East,  421.  14.    A  plea  that  defendant  is  administrator. 

(A)  Omit  these  words,  if  the  action  be  at  not  executor,  is  in  abatement.     Under  this 

the  suit  of  executors.    If  at  the  suit  of  the  plea  the  defendant  may  give  m  evidence   that 

assignee  of  a  bankrupt,  see  2  Saund.  68  d.  n.  there  were  bona  notabilia^  in  other  dioceses, 

(i)  Defendant  may  show  in  evidence  the  time  for  it  confesses,  and  avoids,  and  does  not  fklsifjr 

.     of  the  actual  filing  of  the  bill,  in  order  to  sup-  the  seal  of  the  ordinary.  1  Saund.  274,  5.    See 

port  this  averment  and  plea,  5  B.  &  Cress.  149.  6  B.  &  Cres.  492.— Post,  942.— I  Salk.  297, 

{k)  If  the  defendant  intends  to  deny  his  being  298.-6  Mod.  146.    If  this  plea,  or  a  release  to 

executor  or  administrator,  he  must 'plead  such  the  defendant  himself,  be  fidsely  pleaded,  .^m- 

denial  specially  as  above,  for  unless  pleaded,  hie  that  the  defendant  will  be  liable,  de  bonis 


IN  ABBUMPSIT.  941a 

tf  fte  last  will  and  testament  of  the  said  E.  F.  deceased,  nor  eyer  admin-   ^  ^^ 
Mired  (0  any  of  the  goods  and  chattels  which  were  of  the  said  E.  F.  de-  ^^^ 
Hliaed,  at  the  time  of  his  death,  as  executor  of  the  last  will  and  testament      &o:     ' 
•f  the  said  £.  F.  deceased,  in  manner  and  form  as  the  said  plaintiff  hath 
[ilore  in  his  said  declaration  in  that  behalf  alleged.    And  this,  ico. — 
[Qmelude  with  a  verificoHon  (m),  a$  ante^  907,  sixth  form  J] 

^¥ir$t  pUa^  f^eneral  issue  (o)  ;  second  plea^  actio  nony  as  ante,  906,  [  •942  ] 
\tdrdfarm.'] — Because  he  says,  that  he  is  not,  nor  ever  hath  been  admin-  Defendant 
[klrator  of  the  goods  or  chattels,  rights  or  credits,  which  were  of  the  said  "*  unque$ 
;K.  P.  deceased,  in  manner  and  form  aforesaid,  as  the  said  plaintiff  hath  tf^rin), 
|lbo?e,  in  his  said  declaration  in  that  behalf  alleged.     And  this,  &c. — 
\Qmelude  tailh  a  vernation,  as  ante,  907,  sixth  form.'] 

CD.  1      And  the  said  defendant,  by  '-*—  his  attorney,  puunttff 

ats.  comes  and  defends  the  wn^ng  and  injury,  when,  veunqua 

|1*B.  sning  as  admin-  ^  Ac.  and  craves  oyer  of  the  said  supposed  letters  ^'!!^''^^ 
^miDistrators,  Ac.     J  of  administration,  and  they  are  read  to, him  in  onlving 
ftese  words,  ^c.  [here  set  them  out  verbatim]  which  being  read  and  oyer  of 
heard  the  said  defendant  says,  that  the  said  plaintiff  ought  not  to  have  or  !|^^")5f 
wdntain  his  aforesaid  action  thereof  against  him,  because  he  says,  that  tradoii(p) 
Ae  said  plaintiff  is  not,  nor  ever  hath  been,  administrator  of  the  goods  or 
littttels,  rights  or  credits,  which  were  of  the  said  E.  F.  deceased,  in  man- 
Jtor  and  form  as  the  said  plaintiff  hath  above  in  that  behalf  alleged.   And 
ttk,  Ac. — [Conclude  with  a  verification^  as  ante,  907,  sixth  form  J\ 

mpriiM*  1  SmumL  S86.— Wigfatw.  1&— Toller,  ceased  made  a  wi^I,  it  moat  be  pleaded  apeoi- 

HffiLM,  47i,  wImb  not,  1  B.  &  A.  224.  Post,  ally  that  he  made  it,  and  that  it  was  proved. 

Ml,  4.    As  to  pleas  by  ezeeutors  in  general,  and  it  most  be  traversed  that  he  died  intestate, 

J»Mv,  2d  edk  472,  8,  4.  tee  form,  Plowd.  2S2.---Com.  Dig.  Adminis- 

•    Ihs  plea  of  fM  mnqiiu  ezoontor  niay  be  trator,  B.  1 — 2  Saond.  47,  n.    The  pleas  uaa- 


vith  the  general  issne,  and  with  pl$nt  ally  oonolade  with  a  Terifioation,  but  see  note, 

J|lMati<rflmf,  fro.    Fortesc  8S6. — Com.  Big.  preceding  page.    If  the  plea  be  that  defSend- 

rVhsfar,  S.  2.    If  there  be  any  doobt  whether  ant  is  eoLoeator,  not  admintetrator,  see  1  SaUL 

MiMBdaiii  nay  not  hare  made  himself  ex-  297.--^  Mod.  145. 
pMor  it  aoa  fort,  it  is  dangerons  to  plead  ne        (o)  See  note,  ante,  941  a. 

execator,  because  it  may  render  the        (p)  In  an  action  of  assampsit  by  an  admin- 

it  penooany  liable  ibr  the  debt  and  istratrix  apon  a  promissory  note,  given  to  her 

tliea^  he  may  not  have  assets  to  the  intestate,  it  was  averred  in  the  dwlaration  as 

It,  1  Saond.  SM  b.  n.  10;  bat  there  will  usual,  that  administration  of  the  effects  of  in 

IS  danger  as  to  tlie  costs,  if  the  defendant  testate  was  duly  granted  by  the  bishop  of  C, 

'  with  hie  plea,  the  plea  of  fknu  admini*-  and  the  above  plea  was  pleaded;  and  issue 

,  end  the  plaintiff  proceeds  to  trial,  but  being  joined,  the  letters  of   administration 

It  sneeeed  upon  it,  1  B.  Jt  A.  254.^-8  granted  by  the  bishop  of  C.  were  produced  by 

129.    If  there  be  no  good  ground  of  the  plaintiff,  but  it  was  also  proved  that  the 

under  nofi  astvmpttf,  it  is  IM  not  to  intestate,  at  the  time  of  his  death,  had  bona 

it,  or  indeed  any  other  ]dea  not  main-  notahilia  in  another  diocese,  in  a  different 

de,  ses  post,  948,  n.  province,  and  no  evidence  was  giveo  as  to  the 

(f)  This  seems  proper,  because  a  person  residenoe  of  the  defendant  at  thA  death  of  the 

^hmwrongAiUy  administered<maybesued  intestate.    It  was  held,  ftrst,  that  the  letters 

•  Sft  dseutor  generaUy,  1  Saond.  Site,  n.  2.  of  administration  were  not  void,  inasmuch  «s 

<•)  It  18  osoal  to  coodnde  thk  plea  with  a  the  other  diocese  in  which  the  intestate  had 

lalteliiiB.    It  shoold  seem,  however,  that  as  bona  noiabilia  was  in  a  difierent  province; 

^  whjsiii  matter  of  its  denial  of  an  allega>  and,  secondly,  that  the  only  question  raised 

^    iu  the  declaration,  it  mij^  conclode  to  upon  the  issue  was  whether  the  letters  of  ad« 

MBtry.  ministration  were  duly  granted  by  the  bishop 

^)  flee  the  notes  to  the  preeeding  term.  <^  C,  and  that  it  was  no  part  of  the  issue 

BiliiagBodpleafaibar.    Com.  Dig.  Pleader  whether  the  defendant,  at  the  death  of  the 

•tA  It,  sad  as  a  penon  cannot  be  sued  as  hitestate,  reeided  within  the  diocese  of  C.  The 

/ihUstrstor  iU  ton  tort^  it  is  not  necsasary  feet  of  his  residence  elsewhere,  if  relied  upon, 

wttii  pfea  to  aver  that  the  defendant  never  ought  to  have  been  specially  pleadwt    6  B.  4 

'BiBiNend.eT.B  661.    AmMslfthede-  a  491.-^  D.  ft.  Ry.  247,  &  C. 

Vol.  in  6 


L  ^ 
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vr  iim       lAetb  fumj  at  tmiB^  M6.] — BeeMse  he  eaMi  that  the  imM  pkiBtH^ 
^2^;^^  to  the  said  sevetid  supposed  eanses  of  action  in  ike  said  deelaraiion  m 

&o.    '  turned  •(9),  is  not  nor  ever  was  admmislrairix  of  die  goods,  ehatt^. 
Plaintiff     effects  which  were  of  the  said  J.  W.  deceased,  in  manaor  and  form  aiii 
neunquit  the  satd  plsiatiff  hath  abo>i^e  in  her  said  declaratioii  fnthat^iebalf  alleged. 
trSorM    ^d  this,  &o.—lCmelude  with  a  verijkation,  as  ante,  907,  m:tahform.J 

c?  Mtio?  ^^  ^^^  *  farther  plea  in  this  behalf,  as  to  all  the  counts  of  the  said 
ooutained  declaration  except  the  last,  the  said  defendant, by  leave  of  the  court  her&i 
in  declare-  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
tion  (9).  Jq  gQ^]^  Q^Q  made  and  provided,  says  that  the  said  plaintiff  ought  not  to 
aiuhe  ^  ^^^®  ^^  maintain  his  aforesaid  action  thereof  against  him,  •because  lid 
counts,  ez-  says,  that  the  said  E.  F.  the  testator,  in  the  said  declaration  mentioned« 
oeptthe  in  his  life-time,  to  wit,  on,  &c.  at,  &c.  (yenue^  aforesaid,  duly  made  and 
t«tat(«^*  published  his  last  will  and  testament  in  writing,  and  thereof  oonstitated 
appointed  ^^^  appointed  the  said  defendant,  the  said  plaintiff,  and  one  O.  H.  joiat 
the  plain-  eseoutors,  and  afterwards,  to  wit,  on,  %c.  (venue^  aforesaid,  died  witho^ 
tS  defend-  ^^^^^S  ^^  revoking  his  last  will  and  testament,  and  this  he  the  eaid  de- 
ant,  and  '  fendant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  eaid  plaift^ 
another,  tiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  aganst  hSm^ 
Joint  ex-  ^^^  j^q^  for  a  fdrther  plea  in  this  behalf,  as  to  the  said  last  ecmnt  ef 
^^y  the  said  dedlaration,  the  said  defendant  by  like  leave,  Ac.  [actio  non,  fM 

r  wQ^g  -1  supra"]  because  he  says,  that  the  said  promise  and  undertaking,  in  tte 
Plea  to  tiM  ^^^^  ^^^  count  mentioned,  if  any  such  was  made,  was  made  by  tiie  said 
lastoount  defendant,  together  with  the  said  plaintiff  and  G.  H.  jointly  and  not^i 
of  thede-  the  said  defendant  separately,  and  without  the  said  plaintiif  -aod  6.  BL 
thSuniiy  ^°*  ****"'  &c.—l(hnchide  with  a  verification,  as  ante,  967,  wjctt/orm.] 
P«>™»«  *[First  pka^  general  issue  ;  second  plea,  by  leave^  ^,  actio  moUy  or 
it"iS*^  flfi/c,  906,  third  forfn.'^ — Because  he  says  that  the  said  several  supposed 
made  by  promises  and  nndertakmgs,  in  the  said  declaration  mentioned  (if  any  each 
au  the  ex.  were  made),  were  and  each  and  every  of  them  was  made  by  the  said  & 
^inUy!  ^*  ^^  ^'^  life-time^  jointly  with  certain  other  persons,  to  wit,  O.  H.  mid 
and  ocni-  I.  K.  who  had  Survived  tiie  said  E.  F.  and  are  &till  living,  to  wit,  at,  Aa. 
eluding  (venue)  aforesaid,  and  not  by  the  said  E.  F.  alone,  as  by  the  SMd  deolanbi* 
^,  ^^'  tion  as  above  supposed.  And  this,  ^c. — rOonclude  with  a  veriJle<Uian^ 
^t^  ^  as  ante,  907,  sixth  form.'] 

cS^r*"      [jRr^^  plea,  general  issue,  (0,  as  ante,  908 ;  fecond  plea^  actio,  nm. 

that  thero       (9)  See  £  B.  St  G.  491,  407»  and  the  dbut^  Mseto  inJSUuro upon  tha  lattor  pita,  sod  ge* 

irero  other  nation  of  Bayley,  J.  and  form,  id.  492.  trial  upon  Am  plM  of  noii  tMumptU^  Im  «1 

contmot-         (r)  As  to  the  Talidity  of  tfaii  plea, tee  2  B.  be  entitled  to  MSti  if  he  obtain  »  vsidiet.  ifli 

iug  parties  &  P.  124, 126.    The  plaintiiriiiieht  reply  that  thareftm  ia  audi  eaae^anleet  the  daiBiidMij 

besides  the  he  did  not  prove  the  will,  see  B  T.  R.  667.  has  a  good  ground  of  dsflbnae  upon  iioa  e^. 

testator,  (*)  See  Arms,  2  Saond.  220.—- 2  Rioh.  C.  F.  tvmpnt^  it  k  Isoal  Ibr  him  to  nova  to  vtt-^ 

who  BUT-     10,  245.    If  the  defendant  have  any  sassts  ia  draw  his  plea,  whioh  the  aovt  ymXL  pertA 

vived  the     hand   he  'should  plead  pUit*    miminittravit  him  to  do  on  psgrmsnt  of  ooets,  2  Bla.  Bi^ 

testator.       prtst§r  as  hi  the  fovm,  .po8t»  964.   In  an  aotion  1276.  9  B.  a  C.  666.— Tidd.  0th  ad.  OSa  Bol 

Plene  ad'   against  an  eoEeoutor  of  an   ezeoutor,  the  plea  if  an  eaeeulor  plead  taveral  pleaa,  miA  %0i 

mnUira"    must  show  a  due  administration  by  aaah.    16  plaintiff  taha  issua  en  them,  and  mmj  ona^ 

vU  (s).        Bast,  815.— See  post,  944.  them  a  bar  te  the  aotion   (as  pletia  admvOf 

(I)  Unless  thete  be  some  snflioieBt  ground  travUt  or  the  like)  be  (bund  for  tha  dfrfhndsii. 

on  which  the  i^ntlff  *8  demand  may  be  di^  he  will,  as  in 'Ordinary  oaasa,  baentttlad  to  tte 

puted,  it  is  not  advisable  to  plead  the  geacnl  oosts  of  the  trial    IB.  ft  A.  264. — B  Tawt 

bone,  or  any  other  plea  disputing  the  debt   2  129.^9  B.  ii  a  667,  ase.— JS«f  wde  12  BMib 

.BLBep.l275.—18annd.  886  b.  where  the  da-  982.-^  East,  261.    When  an  ^aMolor  ar  ad^ 

imdaat  pleads  tioa  ffstumiicil  and  pIsiM  ad-  muustrator  pleads   pUn9  MiminiUraailf  0t 

ff^iniitravit,  if  the  plaintiff  tain  jud^mfqt  of  Jndgmeitti  outstanding  and  yOen^  mihmimidrm' 


(ft),  a$  oMla,  906,  i^Mform.y^Beeautm  he  Mtys,  'that  he  hath  fully  ad-    stand 
;  Mustered  all  and  aiagQlar  the  goods  and  cbattebi,^  which  were  ot  the  ^^^ 
aad  B.  F.  deoeaaed,  al  the  time  of  his  death,  and  which  have  ever  come  iobs,  ao. 
to  Ihe  haads  ef  the  said  defendant  as  exeontor  (or,  ^  a»  administrator") 
IS  afikresaid,  to  be  administered^  to  wit»  at^  Ac.  (venue^  aforesaid ;  and 
tbt  he  the  aatd  defendiuit  («?)  haith  not,  nor  on  the  daj  of  exhibiting  the 
fatt  ef  the  said  pliuntiff  in  this  behalf  (ar),  (or,  ifmCRorbi^  original^ 
^  at  the  time  of  iho:ComnieiDGemont  of  this  sidt'')  or  at  any  time  since  (^),. 
bad  any  goods  or  chaltds  which  were  of  the  said  E.  F.  deceased,  at  the 
tine  of  his  death,  in  the  hands  of  the.  said  defendant  as  executor  (or  <<  as 
tdministnitor,")  as  aforoBaid,  to-  be  administiered  (1).    And  this,  4&c.-— 
[Coinekde  with  a  vtr^aUon^  as  aaUSj  907,  sixth  form.J 

[Actio  mm^  ms  asUe^  906,;^Atr«{ybn9r.].— Becaasehe  sagrs,  that  the  said  ^{«i«  o^- 
G.  H.  (the  first  executor')  in  his  life-time,  did  fully  administer  all  and  'JJ/|'|^y'the 
SDgular  the  goods  and  chattels  which  were  of  the  said  E..  F.  Qhe  first  executor  or 
i$stator)  deceased  at  the  time' of  his  death,,  and  which  ever  come  to  the  ^^  exocu- 
hnds  of  the  said  G,  H.  (the  first  exeeulor)  as  such  executor,  to  be  ad-  ^^  ^*^' 
ministered.     And  that  the  said  defendant  (the  eosecutor  of  the  executor) 
bsth  fully  administered  all  and  singular  the  goods  and -chattels,  which 
irere  of  the  said  E.  F.*  (the  first  testator)  deceased,  at  the  time  of  his 
dfiath,  and  which  have  ever  come  to  the  hands  of  the  said  defendant,  as 
«X;oeuU>r  as  aforesaid,  to  be  administered,  to  wit,  at,  <&c.  (venue)  afore- 
mid  (a) :  and  that  the  said  defendant  tuith  not,  nor  on  the  day  of  exhib- 
iliDg  the  bill  of  the  said  plaintiff  in  tliis  behalf,  or  at  any  time  since,  had 
tny  goods  or  chattels  which  were  of  the  said  E.  F.  (the  first  testator) 
'deceased,  at  the  time  of  his  death,.in  the  bauds  of  the  said  defendant,  as  [  *945  ] 
executor  as  aforesaid,,  to  be  administered.    And  this,  &(i.^^\JJonclude 
with  a  verification^  as  ante^  907,  sixth  form.\ 

« 

{Actio  non,  as  anle^dOGy  first  form.'] — ^Except  as  to  the  sum  of  X —  (c)  ^{«n«  «''- 

S^rtfCer, and  the  pl&iotiff,  admittiiig  the  truth  to  2  Sannd.  220,  n.  a.  6th  edit,  by  Messrs.  /^'^ 

tfthe  phtt>  take»  judgment  of  Meets  tw/v<ttro,  PMterson  and  Williamt,  it    is    hotter  they 

a*  ditedMfc  k  net  U«bie  to  ooets.   Xidd,  Bbnald  be  inserted  (2). 

Wicdit  WO.   .Nor  does  be  seem  to  beliia>Ie  ifx)  This  is  mftteriaU  2  Sauifd.  216,  n.  1, 

ttsetoYbea  be  pleads  phne  adminittravil  220,  n.  8. — 4  East,  508.     Under  this  allega- 

^«fcr,  and  thfe  pkintiff  admitting-  the  tniih  tSon  ^be  defendant  may  give  in  evidence  any 

<Clbepka,  aikea  jwlgnient  of  tbi  aaaeta  m  di»  administrtttion  of  assets.    1  Esp.  Rep*  814. 

AtviL    Id.^Baat  Enlr.  a28,--8  Ck).  184.— 2  (y)  Material,  3  East,  875.-.-Cr0.  Jao.  182 ; 

nod.  220.  and  as  to  the  replioatlon  to  it,  see  6  T.  B^  11. 

Onapleaofp/«ae<uf*ii»fiifl2rffrtl' by  several  Post,  1118. 

fVntvrt,  if  epine  am  shown  to  have  assets  in  (z):  Tb«  above  ill  the  form  of  tb»  amtndtA 

kid,  and  the  others  not,  the  latter  are  enti-  plea,  in  Wells  and  Fydell,  10  East,  816. 

W  to  a  verdict.    Mo.  &  MaL  C.  N.  P.  880.  (a)  It  is  necessary  to  aver  that  the  first  ex- 

*6i)  This  seems  proper  in  all  eases,  4  East,  . ecntor  hid  fhlly  adminiBtered,  10  East,  815. 

Mb    28aond.  216,  n.  1.  220^,  q.  8.  {b)  See  the  forms,   Rast.   Ent  828  a.— ^ 

'  (ir)  Tbe  words  vrithtb  the  brackets,  **  Vutt  Wentw .  211,  214. 

WstamnliifrhttthMlif  adminitUred  thegootit,  (c)  Some  of  the  fbrms  pray  jalgment  genfr- 

kt»**  are  nsoally  inserted,  bat.  it  has  been  rally,  Rast.  Ent.  824.— -8  Went  211.— Others 

iiK  aivsaperfimms,  and  that  the  more  fbrmal  do  not  oommenoe,  but  only  oonclade  with  a 

ttiwntetway  of  pleading  is  to  ojnlt  these  prayer  of  judgment,  except  as  to  the  assets 

'     2  Saund.  220»  n.  8.    But  according  acknowledged,  8  Wientw.  211, 214.    Tbe  Utter 


.'(1)  In  p9unMylvania%  a  gjcneral  verdict  for  the  plaintiff  on  the  pleas  of  fton  auuwptii^plent 
mtautrori/  and  (Ubts  of  a  higher  nature,  is  substantially,  a  finding  of  assets  to  the  amount 
if  ftc  demand,  and  good.    Strohecker  v.  Drinkle,.16  Serg.  &  Rawle,  88. 
(2)  8ee  Fowler  v.  Sharp,  et  al.  Ex.  of  Sharp,  15  Johns.  828,  w^ere  a  plea  omitimg  these. 
faidd  gpod  npoa  sjiedal  demurrer. 
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AOA'VBT 

BXICU* 


[ •946  ] 

Plea  of  re* 
toiner  by 
ftn  execa- 
tor  (<f). 


On  a  bond. 


On  a  sim- 
ple con- 
traot  debt. 


[  •94T  ] 

Defendant 
appointed 
ezeoator. 


because  he  says,  that  he  the  said  defendant  hath  folly  administered 
and  singnlar  the  goods  and  chattels  which  were  of  the  said  E.  F.  d< 
ceased,  at  the  time  of  his  death,  and  which  hare  ever  come  to  the  hani 
of  the  said  defendant,  as  ezecntor,  loTy  "  as  administrator"]  as  afqresa 
to.  be  administered,  [except  goods  and  chattels  of  the  Taloe  of  ^-*-] 
wit,  at,  &o,  {venue}  aforesaid,  and  that  he  the  said  defendant  hath 
nor  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiflf  in  this  behalf 
£or,  if  in  C,  P.  or  by  anginal^  ^^  at  the  time  of  the  commencement  of  hfa 
8uit,'n  or  at  any  time  since,  had  any  goods  or  chattels  which  were  of  tl 
said  E.  F.  deceased,  at  the  time  of  his  death,  in  his  hands  to  be  admii 
istered,  cxcept^the  said  goods  and  chattels  of  the  valne  aforesaid,  [or^ 
the  said  sum  of  £ — .1  And  this  he  the  said  defendant  is  ready  to  venfy^ 
wherefore  ho  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain  his  aforesaid  action  thereof  against  the  said  defendant,  except  aa 
the  said  sum  of  £ — ,  Ao, 

^^First  plea^  general  issue ^  as  ante,  908;  second  plea^  plene  adtnh 
istravU,  as  anie^  943 ;  third  pka^  actio  «o»,  as  ante,  906,  third  forml] 
Because  he  says,  that  the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  (< 

of  bond  the day  of A.  D. at,  4c.  (y^nue')  aforesaid, 

his  certain  writing  obligatory,  sealed  with  his  seal^  and  now  shown  to 
court  here,  the  date  whereof  is  a  certain  day  and  year  therein  mentionedj 
to  wit,  the  day  and  year  last  aforesaid,  acknowledged  himself  to  be  heh 
and  firmly  bound  unto  the  said  defendant,  in  the  sura  of  £—  of  lawfc 
money  of  Great  Britain,  to  be  paid  to  the  said  defendant,  with  a  condij 
tion  thereunder  written,  that  if,  Ac.  [here  set.  out  the  conditum]  («)  whici 
said  writing  obligatory  was  so  made  as  aforesaid,  for  securing  the  payj 
ment  of  a  just  debt  (/),  and  at  the  time  of  the  death  of  the  said  E.  F| 
was,  and  still  is  in  full  force  and  effect,  not  in  the  least  reversed,  satii 
fied,  or  otherwise  vacated,  and  before  and  at  the  time  of  the  comment 
ment  of  this  suit,  a  large  sum  of  money,  to  wit,  the  sum  of  £^^  payable 
to  the  said  defendant,  under  and  by  virtue  of  the  said  writing  obligatoi 
for  principal  and  interest,  was  and  still  is,  unpaid  and  unsatisfied  to 
said  defendant  (^).    And  the  said  defendant  further  saith,  that  the 
E.  F.  in  his  life-time,  and  at  the  time  of  his  death,  was  justly  and  tral] 
indebted  to  the  said  defendant  in  a  large  sum  of  money,  to  wit,  the  am 
of  £ —  of  like  lawful  money,  for,  &c.  [here  state  the  particulars  of 
set-off  on  simple  contract^  as   ante,  937,  to  989,]   and  which    sai^ 
last-mentioned    *sum    of  money   still  remains   wholly  in   arrears 
paid,  and  unsati^ed  to   the  said  defendant.     And  th.e  said  defei 
dant  further  saith,  that  the  said  E.  F.  in  his  life-time,  to  wit, 

precedent  also  avers  the  bringing  the  money 
into  oonrt,  bat  this  is  unneeeesary,  for  the 
aaeetB  oonfeeeed  may  be  goods  or  a  leasehold 
interest,  not  oapabfe  of  being  brought  into 
court  The  same  precedent  a£o  admits  a  Ita- 
bility  to  costs,  but  this  is  incorrect*  for  if  the 
plea  be  true,  the  defendant  is  not  liable  to  costs. 
Ante,  948,  note. 

{d)  See  forms,  1  Saond.  888.-8  Wentw. 
219,  244.-.Id.  Ind.  zxyi.  to  zxxiil— 2  Rich. 
C.  P.  280,  264.  A  retainer  may  be  pleaded  or 
^ven  in  evidence  under  the  plea  of  plent  ad-- 
minUiravii,  1  Brownl.  76.— 6  Burr.  1880,  6. 
2  Bl.  Rep.  9e6.— Co.  Lit.  -283  a.  Bat  it  is  in 
general  advisable  to  plead  it,  in  order  to  com- 
pel the  plaintiff,  by  his  replication,  to  admit 


either  the  retainer  or  the  insnflioieney  of 
assets;  and  as  to  what  may  be  pleaded  by 
of  retainer,  see  1  B.  &  A.  664, 2  Stark.  528| 
see  form  of  plea  of  retainer  under  mai 
settlement,  4  Price,  89;  how  to  frame  plea 
general,  id. 

(e)  When  it  is  proper  to  state  the  oondil 
of  the  bond  in  the  plea,  see  1  Saond.  888. 
7 5  T.  R.  809. 

(/)  In  pleading  a  retainer  on  a  bond 
it  is  not  necessary  to  ave^  that  the  bond 

g'yen  for  a  just  and.trae  debt,  6  T.  R.  560.- 
mnd.  880,  n.  4, 888,  n.  S^ 
(^)  It  seems  proper  in  all  cases  to 
how  much  is  due  on  the  bond  8  T.  It. 
1  Saund.  888,  note  7. 


IK  ASSUMPSIT.  '^47 

48.  (daie  of  willj  or  about  if)  at,  Ac.  (venue)  aforesaidy  duly  m«u)e  ■*  ^^ 
mA  publidhed  his  last  will  and  testament  (&)  in  writing,  and  there-  ,ctiamBs, 
)f  constituted  and  appointed  the  said  defendant  execntor  thereof,  and  af-  &o. 
Inrwirds,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue) 
ifcr^said,  the  said  E.  F.  died,  without  revoking  or  altering  his  said  will ; 
-dter  whose  death  the  said  defendant  duly  proved  the  said  will,  and  took 
inoQ  himself  the  burthen  of  the  execution  thereof,  to  wit,  at,  &c.  (venue) 
ifaesaid ;  and  the  said  defendant  further  saith,  that  he  hath  fully  ad- 
jDBietered  all  and  singular  the  goods  and  chattels  which  were  of  the  said 
S.  F.  St  the  time  of  his  death,  and  which  have  ever  come  to  the  hands 
ofthe  said  defendant,  as  executor,  [oTj  ''as  administrator"] *as  afore-* 
lud,  to  be  administered,  except  goods  and  chattels  of  small  value,  to  wit, 
tf  the  vaTue  of  J&IO  («),  and  that  he  hath  not,  nor  on  the  day  of  exhibit- 
isgthe  bill  aforesaid,  [or  if  in  C,  P.  or  by  original,  ''  at  the  time  of  the 
^tommencement  of  this  suit,"]  or  at  any  time  afterwards,  had  any  goods 
ir  ebattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his 
,  except-the  said  last-mentioned  goods  and  chattels  of  the  value 
id,  which  are  not  sufficient  to  pay  or  satisfy  the  monies  due  and 
to  the  said  defendant  as  aforesaid,  and  which  he  the  said  defendant 
ins  in  his  hands,  towards  and  in  part  satisfaction  and  payment  thereof, 
this,  Ac. — [Conclude -with  a  verification,  as  ante,  907,  sixth  form.'] 

[Actio  nouL,  as  ante,  906,  first  form.'] — Because  he  says,  that  one  G.  ^"^^^ 
heretofore,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  in  (k)  — -  ^iLt 
in  the  -*-—  year  of  the.  reign  of  our  lord  the  now  king,  in  the  court  testator, 
our  said  lord  the  king,  before  the  *king  himself,  [state  the  recot)ery  of^^!^ 
*  judgment  against  the  deceased  in  the  King^s  Bench,  Common  Pleas,  boDd.^sAd 
Exchequer,  whether  in  assumpsit  or  debt,  Sfc.  precisely  as  in  the  pre-  ajndg- 
ieniSy  ante,  482  to  493,  and    conclude  as  in  those  precedents,  with  ™^V.  , 
reference    to  the   record,  and  an  allegation   that  the  judgment  is  fiSaM^(>) 
Hi  in  force  ;  see  the  precedent  in  1  Saund.  829,  and  then  proceed  r  •oaq  -i 
\ follows ;] — ^And  the  said  defendant  further  saith,  that  the  said  E.  F.  in  j„<,-„,^J 
life-tiine,  to  wit,  on,  &c.  [date  of  bond,]  at,  &c.  (venue)  aforesaid,  by  agaii^^ 
certain  writingobligatory,  sealed  with  his  seal,  became  held  and  firmly  ceased. 

to  one  J.  K.  in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  Bond  out- 
be  paid  to  the  said  J.  E.  which  said  writing  obligatory  was  so  made  as  "tAoding. 

id,  for  seouring  the  payment  of  a  just  debt  (/),  and  at  the  time  of 
death  of  the  said  E.  F.  was  and  still  is,  in  full  force  and  effect,  not  in 

(&)  In  an  aetion  ag»iii8t  an  administrator ^  to  xxxiii.,  1  Saund.  829  to  889^ — ^Lutw.  446, 

'  MC  neoesasry  in  his  {dea  of  retainer  to  447^LiL  Ent  57,  100,  111,  117,  119, 159.^ 

Hm  lattna  of  administration,  beoansetho  2  Rich.  G.  P.  96  to  117.-— Plead.  Assist.  870. 

•dmils   it,  6  T.  B.  5d0;  Imt  it  is  And  as  to  the  fbrm  of  a  plea  of  this  nature  in 

a  the  6S0e  of  an  extctOor^  who  general,  see  1  Saund.  829  to  889,  in  the  notes. 

a  retainer  in  that  character,  1  Mod.  An  unsatisfied  decree  in   equity  cannot  be 

Bat  see  6  T.  R.  550.— 2  Stra.  1106;  and  pleaded  but  that  oourt  will  relicTe.    11  Vin. 

the  aboT«  aUecadon  of  the  will  and  Ab.  591.— Freem.  888. — 8  P.  Wms.  401,  n.  £ 

mt  of  the  defendant  as  executor  is  in  Toller,  270. 

adriaahle,  and  if  in  an  aotion  against        {k)  The  plea  nnist  state  the  Term  and  year 

snad,  as  executor,  he  plead  a  retainer  when,  and  the  court  in  which  the  judgment 

inisCitttor,  the  leltns  of  administration  was  obtainnd,  1  Saund.  829,  note  1,  and  as  to 

ha  alatcd*  Sir  T.  Jones;  28.—^  T.  R.  the  mode  of   stating  a  judgment  recovered 

agunst  the  deceased,  id.  ibid,  note  2.    An 

(0  Some  "valua  ought  to  be  stated,  though  erroneous  judgment  is  sufficient,  1  Stra.  407. 

secise  anonnt  is  not  material  or  traTers-        (i)  This  aUeg&tlon  is  u'l&l,  though  it  is 

1  flaancL  i88,  n  7.  not  necessary.    If  the  debt  were  not  a  jiftt 

ij )  Sea  precedents,  8  Wentw.  InL  zxvl,  one,  the  pfaiintiff  might  $bow  it  in  his  repU- 


*M9  PLEAS   IN   BJLIL 

BY  A«»  any.  wise  eancelledv  ammdled,  paid  off,  or  satined,  an  j  before  and  at  tha 

Jtl^^m^  time  of  the  comtnencement  of  this  sait,  there  was  and  still  (mi}  is  doe  and 

&&,      owing  to  the  said  J.  K.  npon  and  by  virtae  of  the  said  writing  obligatorf, 

Jadgment  a  large  sum  of  money,  to  wit,  the  sum  of  iC-*-  to  wit,  at,  itc.  (vetme) 

a^Onst  de-  i^bresatd  (fi).    And  the  said  defendant  fnrthersaith^that  oneL.  M.  afteor 

(J5:  1*e  •death  of  the  said  B.  F.  to  wit,— —Term,  in  the year  of  the 

reign  of  onr  lord  the  now  king  (/?),  impleaded  the  said  defendant  as  execo* 
tor  of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  [or,  as  ad- 
ministrator of  all  and  singular  the  goods  and  chattels,  rights  and  credits, 
wfaieh  were  of  the  said  E.  F.  at  the  time  of  his  death,  who  died  intes- 
tate,"] in  the  coart  of  onr  said  lord  the  king,  before  the  king  himself,  [or, 
^^  of  the  bench,"]  at  Westminster,  in  the  county  of  Middlesex,  in  a  cer- 
tain plea  of  debt  (^),  for  the  sum  of  X-^  due  and  owing  to  the  said  L.  M. 
from  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  decease  ;  and 
such  proceedings  were  thereapon  had  in  the  said  court  of  our  said  lord  the 
king,  at  Westminster  aforesaid  in  that  plea,  that  the  said  L.  M.  after- 
wards, to  wit,  in  that  same  Term,  in  the  '  year  aforesaid,  by  the 
consideration  and  judgment  of  the  said  court  recovered  agahst  the  said 
defendant  as  executor  [or,  '^  as  administrator,"]  as  aforesaid  his  said  debt 
of  £ —  and  alsoc  jS —  which  by  the  same  court  were  adju4^d  to  the  said 
L.  M.  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the 
detaiDing  of  that  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  to  be  leried  of  the  goods  and  chattels  winch  were  of 
the  said  E.  F.  at  the  time  of  his  death  in  the  hand»  of  the  said  defendant 
to  be  administered,  if  be  had  so  much  thereof  in  his  hands  to  be  admtnis*^ 
tered,  and  if  he  had  not  so  much  thereof  in  his  hands-  to  be  administered 
then  the  sum  of  ^-^  parcel  of  the  damages  aforesaid,  being  the  amount  of 
the  costs  and  charges  aforesaid,  to  be  levied  of  the  proper  goods  and  chat^ 
tels  of  the  said  defendant.  Whereof  the  said  defendant  was  convicted  as 
by  the  record  and  proceedings  thereof,  remainipgin  the  said  court  of  our 
said  lord  the  king  before  the  king  himself,  at  Westminster  aforesaid,  more 
folly  appear?.  Which  said  judgment  so  had  and  obtained  aforesaid,  was 
had  and  obtained  for  a  true  and  just  debt  due  and  owing  to  the  said  L.  M. 
&om  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  death  (r)  and  still 
remains  in  foil  force  and  effect,  not  in  anywise  reversed,  annulled,  dis- 
[  *960  ]  charged,  or  satisfied  («) ;  and  before  and  at  the  time  *of  the  commencement 

Mtion,  1  Gkimd*  8S0»  n.  4,  S88,  o.  6.-^1  H/l..  &  iBgs(  and  thongli  iti  w  BMmi  in  1  Stvnd.  881. 

S.  846.  '  n.  6,  to  bo  proper  as  set  forth  the  deolaratxn 

(m).  See  ToUer,  281.-*-il  Yin..  Au  Bw  804.  or  pleadingiB  in  the  aotioa  is  not  usual;  but  in 

(n)  The  defeadiwt  may  I^'B<mI  the  peAftl^  a  plea  to  an  action  of  debt  on  mcialty^  it  is 

at  the  outstanding  debt^  or  may  show  wha^  is  still  neoessrrj  to  show  thai  the  debt  on.  whidi 

really  due,  and  the  latter  mode  is  reoommend-  the  jadgment  was  recovered  was  a.  speoial^» 

ed;  and  sometimes  it  is  proper  to  set  forth  the  or  to  nver,  that  judgment  was  reoovered  be- 

oondition  of  the  bond,  ante,  016»— ^  X..  E.  ZOik  fore  the  de&ndant  had  notice  of  the  plaintiff 's 

-*]  Saund.  88B,  note  7.  demand,  see  1  T.  R.  690.— 5.  Id.  238.-i'l  Sid. 

(o)  As  to  the  mode  of  pleading,  a  judg*  883.      See  a    plea  of  jadgment    reoovued 

ment  against  the  defendant  as  exeoutor  or  against  defiandsnt  as  eaucutor  puU^  darrtui 

administrator,  see  1  Saund.  829.  n.  8,  830^  n.  continuance^  post,  1245. 
4,  881,  m  5.    Formerly,  it  was  the  practice  in        (p)  This  is  noocssary,  see  aniSi  948,  n. 
all  cases  to  set  forth  the  bond  or*  other  debt,        {q)  The  judgment,  is  to  be  described  a«oord- 

upon  which,  the  judgment  was  founded,  and  ing  to  the  fkct,  whether  in  assumpsit,  debt, 

the  pleadings  in  the  action,  I  Saund.  389,  or  oovenaat,  see  the  mode  of  stating  the  Judg* 

note  8,  but  the  present  mode  of  pleading,  ment,  ante,  948. 

in  auumptU^  a  jadgment  obtained  against  an        (r)  This  is  not  noeossary,  see  ante,  948«  n. 
eaecutor  or  administrator,  is  as  ahove,  not        (<)  This  is  unnecessary,  sae  1  Saund.  830, 

stating,  the  nalnia  of  the  debt,  or  ths  prooeedr  n,  4. 
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of  this  Bait,  there  was  and  still  is  dae  and  owing  to  the  said  L.  M.  upon    n  J^^ 
and  by  virtae  of  the  said  last-mentioned  judgment,  a  large  sam  of  monej,   ^^^^ 
to  wit,  the  snm  of  £ —  to  wit,  at,  &c.  (venue)  aforesaid  (/).    And  the  said  tob8»  &a 
defendant  fnrther  saith,  that  he  hath  fully  administered  all  and  singhlar  pi^^^  „^^ 
tii6  goods  and  chattels  which  were  of  the  said  E.  F.  deceased,  at  t^e  time  miiMrami 
of  his  death,  which  have  terer  <x)me  to  his  hands  to  be  administered,  ex-  vr<^^' 
e^>t  goods  and  chattels  of  small  value,  to  wit,  of  the  value  of  £10  (u) 
and  that  he  the  said  defendant  hath  not,  nor  on  the  day  of  exhibiting  the 
bill  of  the  said  plaintiff  in  this  behalf,  £or,  in  C,  P,  or  by  ortginaly  ^^  at 
the  tune  of  the  commencement  of  this  suit,"]  or  at  any  time  since,  had 
toy  goods  or  chattels  which  were  of  the  said  R  F.  at  the  time  of  his 
death,  in  his  hands  to  be  administered,  except  the  said  goods  and  chat- 
ids  of  the  valne  aforesaid,  which  are  not  sufficient  to  satisfy  the  several 
debts  aforesaid,  due  and  owing  on  the  said  judgments  and  writing  oUiga- 
I  lory  (according-  to  the  fact)  and  which  are  subject  and  liable  to  satisfy 
'  ftcsaid  several  debts.    And  this,  &c. — [Conclvde  wUh  a  verificatumy 
'*if  tmU.  907,  sisBih  precedent  (tD).'\  • 

'   (f)  ia  to  fUi  aD^gAtioii,  see  ante,  940,  n.  an  aT€armeni  of  the  inteitate*8  being  tlie  same 

HB,  a.  person  ee  mentioned  in  tlie  bond  iA  record  of 

(s)  is  to  this  aUegntion,  see  ante,  947,  n.  Judgment,  but  it  is  not  material^  and  is  now 

'r)  Funnerij  this  pka  iras  oonoluded  with  omitted,  1  Sannd.  834,  n.  S. 


r 
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TLEAS  IN  DEBT. 


oBinuLL  In  the  King^s  Benchy  (or  «  C.  P."  or  "  Exchequer.'*) 
"««•  ^^  Temij  —  Will.  4. 

CD.) 

ats.  >  And  the'said  defendant  by  E.  F.  his  attorney,  comes  andde- 
AU  debit  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  says  that  he  does  not 
B*°''*My  owe  the  said  sum  of  money  [or,  *'  the  said  sum  of  JE — "]  (y)  above  de- 
^'''  manded,  or  any  part  thereof  in  manner  ^d  form  as  the  said  plaintiff  hath 

above  thereof  complained  against  him,  and  of  this  the  said  defendant  pats 

himself  upon  the  country,  &c. 

Mldsb€i  This  farm  of  plea  nil  debet  will  be  the  same  as  the  preceding  one, 
^Mtion    omitting  the  ward  «  owe"  and  instead  af  it  sap  «  detain." 

axeoator      C.  D.  1 

Sn^w""  ats.  >  And  the  said  defendant  by  E.  P.  his  attorney,  comes  and 
^  ^^  A.  B.  (a).  )  defends  the  wrong  and  injury,  when,  &c.  *and  says  that- he 
to  d^bi^i  docs  not  owe  to  (fr)  our  said  lord  the  king,  [or,  ^^  to  the  poor  of  tho  par- 
tem («)•    ish  of in  the  county  aforesaid,"]  and  to  the  said  plaintiff  who  sues 

[  *952  ]  as  aforesaid,  or  to  either  of  them,  the  said  sum'  of  money  [or,  *^  the  said 
sum  of  £ — "]  (c)  above  demanded,  or  any  part  thereof,  in  manner  and 
form  as  the  said  plaintiff,  who  sues  as  aforesaid,  hath  above  thereof  com- 
plained against  him,  and  of  this  the  said  defendant  puts  himself  upon  the 
country,  £c. 

(x)  See  Ibrms,  1  Baoh.  G.  P.   H7»  612.  rejected  as  surplusage,  1  D.. ft  K.478»  and  lee 

Morg.  529 — 2  Rich.  C.  P.  807.  .816.    As  to  1  Bl  ft  P.  276,  ace. 

this  plea  in  general,  see  ante,  toL  i.  Index,        (z)  See  the  form,  7  Wentw.  Index,  682,  8. 

••  Debt  {pleoM  in).**    It   is  a  proper  plea  to  1  lUch.  G.  P.  147.— Lil.  Ent.  228.    The  4  ft 

debt  on  simple  contract,  or  for  an  escape,  or  5  Anne  does  not  allow  doable  pleas  in  a  pensl 

on  a  pemd  statute,  or  when  the  deed  is  mere  action,  2  Wils.  21.    The  i^ea  of  not  guilty 

inducement  to  the  action;  but  not  when  the  would  suflBce,  1  T.  R.  462. — Ante,  toL  L  Ib^ 

action  is  founded  on  a  specialty,  as  on  a  bail  dex,  **  Debt  {pleas  in).'* 
bond,  fto.  or  on  a  record,  Ld.  Bajm.  1600. —        (a)  It  is  sufficient  in  a  ^t  torn  action,  to 

Gom.  ^.  Pleader,  7  W.  17.  See  a  plea  of  i»oa  intitule  the  plea  with  the  names  of  the  parties, 

detinet.    1  Rich.  G.  P.  147.— Post,  1028.^  without  the  addition  of  ••qui  <a«i,  ftc."  to 

Ante,  Yol.  I    Index,  ••Debt  {plea*  in).**  the  plaintiff's  name,  7  £ast,  888. 

(y)  If  the  sum  be  specified  strictly,  the  plea  (A)  The  plea  in  this  respect  should  be  coo- 
should  applv  to  all  the  sums  demanded;  thus,  fbrmable  to  the  declaration,  and  where,  in  an 
where  a  declaration  in  debt  demanded  2000^.  action  ^t  tam\  the  plea  stated  that  the  d^- 
and  contained  several  counts  each  of  which  fendant  did  not  owe  to  the  plaintiff,  omitting, 
stated  a  debt  of  224i.,  and  the  defendant  *' and  to  our  lord  the  king,"  it  was  held  insu^ 
pleaded  that  he  did  not  owe  the  said  sum  o^'  ficient.  Hob.  828.  Bac.  Ab.  Action  ^ut  tam^lk 
224/.,  it  was  decided  that  the  plaintiff  might  and  Reg.  Plac  802,  but  it  .would  be  sufficient 
sign  judgment  as  for  want  of  a  plea,  8  B.  ft  P.  to  say  he  doth  not  owe  generaUy  m0do  it/orma, 
174,  but  in  a  later  case  such  a  mistake  was  &c  without  specifying  to  whom, 
oouiidend  immaterial,  and  the  amount  was        (c)  Ante,  n.  (y). 
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CD) 

m.  \    Aad  the  flsM  defendktnl  Iff  Bv  9.  Ifto  aittorMf ,  dcMies  and  ie-  <mtn.KT. 
1,  B. )  fc»d8  tiie  wn>tt^  and  kgory ,  whc»,.  Ac.  and  says  that  the  said  sffp-  ^*®™'  ^* 
fmtd(e)  writiig'  obtigatoiy  [or,  *Miideiiture,'^  or  **  articles  of  agree- ^^^^^ 

t^^*  aecordbig' to  tike  faet^']  b  not  his  dee^yaodof  this  be  pats  him-  factum{d), 
leif  ipoft  theceoBtry,  Ae. 

CD.) 

Its.  V    And  the  said  defendant,  executor  {or^  ^'  administrator,"]  as  The  like 
A^  B. )  aforesaid,  by  E.  F.  his  attorney,  comes  •and  defends  the  vrong  ^y  airexe- 
lod  injory,  when,  Ac.  and  says  that  the  said  supposed  writing  obligatory  ^min^L 
[flf, •* indenture,**  or  "articles  of  agreement,**  according  to  ifiefact^  as  trAtop  (/) 

declaraiionA  is  not  the  deed  of  the  said  G.  H.  deceased,  and  of  this  [  ^gSS  ] 

pats  himself  upon  the  country,  Ac. 

D.) 
all  >     And  the  said  defendant  by  £.  F.  his  attorney,  comes  and  de-  A^on  ett  * 

B. )  fends  the  wrong  and  injury,  when,  Ac.  and  craves  oyer  of  the  facUim  af- 
supposeU  (A)  writing  obligatory,  in  the  said  declaration  mentioned,  o™'^f^*°^ 
it  is  read  to  him  (i),  Ac.  he  filso  craves  oyer  of  the  condition  (A:)  of  bomi  and 
said  supposed  writing  obligatory,  and  it  is  read  to  him  in*  these  words,  condition 

Whereas,"  Ac.  \_here  set  forth  the  recitalSy  if  any,  and  the  conditions^  ^^^' 

^m(/)],  which  being  read  and  heard,  the  said  defendant  says,  that 
said  (nr)  supposed  writing  obligatory  is  not  his  deed,  and  of  this  he 
bimself  upon  the  country ,;  Ac. 

(0  StelyraK  1  Bkb.  C.  P.  146.    When  thiff  deftmdattt  be  desirotis  of  taking  oa  adrantiige 

is  neocanry  or  proper»fRe  ante,  toI   L  of  a^ariance  in  the  deed  as  stated  in  the  de« 

*Mt  {piea»  in).** — ^Tidd'sPrac.  Oth  claration,  fie  should  not  crave  oyer,  and  set 

65&-— 2  Ld^  R<iym.  16eO:-^€om.  Dig:  it  oat,  non  ett  factum,  fbr  by  that  the  deed  so 

r»2W.  16.    This  plea  i*  gpod  in  i^l  aetoot  beeomes  apart  of  thodeelamtion,  and 

vliere  the  deed  was  not  executed,  or  the  only  question  upon  the  trial  of  that  issue 

kfroB  the  declaration.  Com.  Dig.  Pleader,  is  whether  the  deed  set  out  was  executed  by 

18;  sod  see  6  Taunt.  894.-^2  Mareh.  8.  the  defendant,  4  B.  &  C.  741.— 7  D.  &  R.  249, 

I U.  &  S.  470.    And  a  material  qualifica-  8.  C  and  see  2  B.  &  Aid.  765. 

i«f  a  coTenant  in  the  deed»  not  noticed  in  (A)  See  ante,  note  e. 

^febrfttioo,  may  be  taken  adrantage  of  (i)  Though  it  is  usual  in  practice  not  to  set 

hf  tM»  picas  11  EM»  688  641 ,  2^;  but  see  ibrth  the  bond,  bat  to  say,  ••  and  it  is  read  to 

I  Shut.  2d|;  &  Bioore,  164.-«-4  Camp.  20  him^?'  &o.  and  then  to  pray  oyer  of  the  oondi- 

^^  eoatra.    And  the  diefendant,  to  take  ad'  tion,  and  set  it  forth  in  hmc  'verbot  jet  it  is 

ip  of  4  tarianoe,  should  not  crave  oyer,  said  that  regularly  the  bond  ought  not  to  bo 

■et  oat  the  deed,  whereby  he  would  hi  entered  at  large,  as  wvll  as  the  condition,  but 

iiay  the  dc-ed  set  <mt  in  his  plaH  and  if  no  use  is  intended  to  be  made  of  the  bond  in 

jftit  m  the  declaration,  see  4  B.  &  C  741.  pleading,  there  is  no  occasion  to  crave  oyer  of 

'^.  ft  R.  249. — 2  B.   &  A.    765. — Post,  it  at  all,  or  to  enter  any  such  prayer,  for  it  is 

%  sufficient  to-  pray  oyer  of  the  condition  only.  I 

i)  When  the  defeojiant  means  to  dispute  Saund.  9  b.  note  1.                       * 

nfidity  of  the  deed«  i^  should  seem  that  {k)  Oyer  must  be  demanded  of  the  oondi- 

IJfcssDoald  refer  to^  it,  merely  by  the  term  tion,  to  entitle  the  defendant  to  it«  1  Saund* 

'"&"  OP**  tuppoud  writing  obligatory,**  290,  note  2. 

Httoie*"  Ac  andshooid  not  say,  **  wri-  it)  The  whole  oondition  or  deed  must  be 

fjift%aterya,*'  &o.  generally,  because  such  set  forth  upon  oyer,  and  if  there  be  any  mis- 

'  Aoa  woald  be  inconsistent  with  the  pro-  recital,  the   plaintiff  may  either  sign  judg- 

dcfewe*  1  Saand.  291  n.  a.  1;  see  the  ment  as  for  want  of  a  plea«  or  he  may,  by 

I*  UL  £ot.  166.-— Co.  Ent  145  b.-—  his  replication,  pray  that  the  deed  may  be  en- 

181  b,  182  a.— 10  Co.  126  b.^Lutw.  rolled,  and  procure  it  to  be  enrolled  and  de- 

MT,  which  ssy  only  *•  writing,**  mur,  1  Saund.  9  b,  n.  1.— 4  T.  R  370.^Tidd» 

I  is  til  t&b  pka,  set.  Gem.  Dig.  Pleader^  9tb'edit  565,  589. 

}-'VS  Co.  120.    8ee  form,  1  Rich.  C.  (m)  This  refers  to  the  bond  or  deed,  as  set 

out  on  oyer  and  not  to  the  bond  or  deed  set  odt 

It  B  not  otnal  to  plead' non  utfaetvtn^  in  the  declaration.    4  B.  &  CroK  741. — 7  D. 

;  oat   the  oondition   on    oyer,  unless  &  R.  249,  S.  C.  tupra. 
the  defendant  pleads  double.    If  the 

Vol.  hi.  7 . 
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nst7i:.s.  &0.  ^^  r  •^Q  j  ^i^Q  32^} j  defendant  bj  E.  F.  his  attorney,  oomes  and  de- 
w?an  in-  ^'  ^'  )  f®°^8  the  wrong  and  injury,  when,  4c.  and  craves  oyer  of  the 
denturo  Said  supposed  (o)  indenture,  in  the  said  declaration  mentioned,  and  it  is 
(")•  read  to  him  in  these  words,  [^kere  set  out  the  indenture  verbatim^']  which 

being  read  and  heard,  the  said  defendant  says,  that  the  said  supposed  in- 
denture is  not  his  deed,  and  of  this  he  puts  himself  upon  the  country,  &o, 

I 

f^Zm.       CD.) 

and  niide-    ats.   >      And  the  Said  defendant  by  E.  F.  his  attorney  comes  and  de- 
ft*/, to  debt  A.  B.  )  fends  the  wrong  aiyJ  injury,  when,  4c.  and  as  to  the  said  [first] 
ancUirapie  ^^^^^  ^^  ^^^  ^^^^  declaratioh,  says,  that  the  said  supposed  writing  obliga- 
oontract      tory  therein  mentioned  is  not  his  deed,  and  of  this  he  puts  himself  upoa 
joined  in     the  couutry,  4o.  and  as  to  the  said  [second,  third,  fourth,  and  lastj  counts 
dwatfott     ^^  ^^^  ^^^^  declaration,  the  said  defendant  says  that  he  does  not  owe  tho 
said  sums  of  money  therein  mentioned,  or  any  or  either  of  them,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  a^inst  him,  and  of  this  he  plits  himself  upon  the  country,  4c. 


Plea  to        C.  D. 

simpiewn-  **®*  \  ^^^  ^^^  ^^'^  defendant  in  his  own  person  comes  and  defends 
tract,  law'  A.  B.  )  the  wrong  and  injury,  when,  4c.  and  says,  that  he  doth  not  owe 
wager,  or  to  the  Said  plaintiff  the  said  sum  of  £ —  above  demanded,  or  any  part 
Ugem^ip)  t^^^reof,  in  manner  and  form  as  the  said  plaintiff  hath  above  complained 
against  him  ;  and  this  he  is  ready  to  defend  against  the  said  plaintiff  and 
his  suit,  however  the  court  of  our  lord  the  king  here  shall  consider,  4c. 


[  •gss  ]  C  D. 

Ontrari  ats.  \  *And  the  said  defendant  by  E.  F.  his  attoraey,  comes  and  de^ 
non  {q),  A.  B.  )  fouds  the  wrong  and  injury,  when,  4c.  and  says,  that  he  ought 
not  to  be  charged  with  the  j3aid  debt  by  virtue  of  the  said  supposed  (r) 
writing  obligatory,  [or,  "  indenture,"  4c.]  because  he  says,  4c.  [Aere 
state  the  subject  matter  of  the  defense j  and  U^en  conclude  asfoUows  r]  Aud 
this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  he  ought  to  be  charged  with  the  said  debt,  by  virtue  of  the  said 
fiupposed  writing  obligatory,  [or,  "indenture,"  4c.  according  to  the  fact^] 

(fi)  See  the  notes  to  the  preceding  fhrm.  {q)  See  form.  Plead.  A.  450.    When  the 

This  mode  of  pleading  tton  ett  factum^  is  on-  plea  admits  the   Talidity  of  the  deed,  and 

\y  costomary  when  the  defendant  also  pleads  that  there  was    onoe  canse  of  action,  but 

a  special  plea,  and  it  may  be  necessary  for  the  aToids  or  discharges  it  by  matter  subsequent, 

defendant  to  avail  himself  of  the  non-perform-  the  defendant  should  say,  that  *'  plaintiff  at» 

ance  by  the  plaintiff  of  some  condition  preoe-  iiontm  non,  but  where  the  validity  of  the 

dent,  £c.  as  a  ground  of  defense.  deed  is  disputed,  or  where  an  heir  pleads 

(o)  See  ante,  962,  note  e.  rien  per  dtcenU  it  is  said  that  the  defendant 

(p)  See  form,   Lil.  Ent  467,  Mod.  Ent  should  say  **07ierari  non  dtbtt.**     1  Saund. 

242,  Co.  Lit  296,  and  Rast.  Ent  158,  where  290,  n.  8.— Com.  Dig.  Pleader,  £.  27.— Ld. 

the  origin  and  use  of  this  plea  are  discus»-  Raym.    217. — 2  Salk.  516. — 1   Rioh.   C  P 

ed.    It  is  still  in  force.    See  1  New  R.  298.  146. 

As  to  the  appointment  of  compurgators  in,  (r)  Ante,  952,  note  «. 
•ee  2  B.  ab  C.  588.-4  D.  ft  R.  8,  S.  G. 
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CD.) 

ats.  S      And  the  said  defendant  hj  E.  F.  his  attorney,  comes  and  defends   '^^^  ^ 
A.  B.  )  the  wrong  and  injury,  when,  4c.  and  as  to  the  said  several  suras    ^^iJra" 
flf  money  in  the  said  declaration  mentioned,  and  thereby  demanded,  ex-  comteact. 
eept  as  to  the  sum  of  £ — (^the  sum  tendered)  parcel  thereof,  says  that  he  Tender  to 
does  hot  owe  the  same  or  any  part  thereof  to  the  said  plaintiff  in  manner  d«bt  on 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  him,  tnot  (O^" 
and  of  this  he  pnts  himself  upion  the  country,  &c.     And  as  to  the  said 
snm  of  £ —  parcel  of  the  said  several  sums  of  money  in  the  said  declara- 
tion mentioned,  the  said  defendant  says,  that  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against  him  to  recover 
any  damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  parcel, 
ke,  because  he  says,  that  the  said  defendant  *at  the  time  when  the  said 
sum  of  £ —  parcel,  &c.  became  due  and  payable  from  the  said  defendant 
.  to  the  said  plaintiff,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
^  ready  to  pay  to  the  said  plaintiff  the  said  sum  of  £ — *parcel,  <&c.  to  wit,  r  *956  ] 
at,  Ac.  (venue)  aforesaid,  and  that  after  the  time  when  tha  said  sum  of 
£—  parcel,  4c.  became  due  and  payable,  and  before  the  exhibiting  of 
the  bill  of  the  said  plain ti^'  in  this  behalf  [or,  if  in  C.  P.  or  by  original^ 
^  before  the  commencement  of  this  suit,"]  to  wit,  on,  4c.  (day  of  tender 
oraboui  itj)  at,  4c.  (venue)  aforesaid,  he  the  said  defendant  was  ready 
aad  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 

eintiff  the  said  sum  of  £ —  parcel,  4c.  to  receive  which  of  the  said  de- 
dant  the  said  plaintiff  then  and  there  wholly  refused,  and  the  said  de- 
lendant  now  brings  the  said  sum  of  £ —  so  tendered,  into  court  here, 
leady  to  be  paid  to  the  said  plaintiff  if  he  will  accept  the  same  (Q,  and 
"dris  he  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  or 
recover  any  damages  by  reason  of  the  non-payment  of  the  said  sum  of 
£ —  parcel,  4c. 

C.  D. ) 

ats.  V  [  Onerari  non,  as  ante^  954. — Because  he  says,  that  the  said  dtfakot. 
!  A  B.  )  defendant,  at  the  time  of  the  making  of  the  said  supposed  con-  in&ncy  to 
^.tacts  in  the  said  declaration  mentioned,  was  an  infant  within  the  age  of  de^t  on 

enty-one  years,  to  wit,  of  the  age  of years  (w)^  to  wit,  at,  4c.  Jm^t 

venue^  aforesaid,  and  this,  4c. — {^Conclude  with  a  verification^  as  ante^  (u). 
5.] 

CD.) 

ats.  S      [Actio  nonj  as  ante,  906.] — ^Because  she  says,  that  the  said    covbr- 
A.  B.  I  defendant,  at  the  time  of  the  making  of  the  said  supposed  con-  ^  '"^^ 

^  '  ^  rr  Coverture 

(f )  A  tender  must  be  pleaded.    See  the  might  be  given  in  evidence  under  the  general  ^  ^^.^^  ^^ 

1,  ftod  the  ibrm  in  assnmpeit,  ante,  922,  iseue,  but  it  is  most  advisable  to  plead  it,  ante,  *^™P^® 
the  ferm  in  debt,  2  Rich.  C.  P.  42.    As  to  909.  contract 
fens  ot  this  plea  in  debt,  see  1  Sannd.  88,        (to)  The  precise  age  here  stated,  is  not  ma-  ^*'' 

2.  Com  Dig.  Pleader,  2  W.  28,  and  the    terial. 

I  tadezed  in  7  Wentw.  676,  7,  8.    Upon  a        (x)  See  the  notes  to  the  forms,  ante,  909 

eoT^naot  for  payment  of  mon^,  a  tender    Com.  Dig.  Plead.  2  W.  21.    If  the  defendant 

Mj  be  ^ways  pleaded,  7  Taont  486.  be  ttill  a  feme  covert,  she  must  plead  in  per- 

^  (0  See  ante,  924,  if  money  has  been  paid  .  son,  and  not  by  attorney,  ante,  899,  note, 

inio  coori  Coverture  may  be  either  pleaded  specinlly,  or 

(■)  See  post,  965,  note,  and  the  forms,  maybe  given  in  evidence  under  the  general 

tut  Ent  163  a.— Co.  Ent.  125  b.'Bro.  Bed.  isBue  nil  debet,  or  tion  est  factum,  8  Burr. 

nU- 7  Wentv.  Index,  677,8.    In  debt  on  1806.— 12  Mod.   191.— 2   Stra.  1104.  Com. 

ii^eoBlnets,  it  should  seem  that  in&ooy  Dig.  Pleader,  2  W.  18. 


^ 
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cormBr    tracts,  was,  and  still  is,  the  wife  of  one  E.  F.  to  wit,  at,  &c.  (peime) 
^^     aforesaii.    A»d  tbia,  ie.'^  Conclude  wUk  a  verificaium^  as  atUe^  907, 
sixth  farm.'] 

BAWK-         AeiM  non^  as  ante ^  906.] — ^Because  he  aajs,  Aat  after  die  said  8ef«r* 

^^Jf^^'    al  sapposed  debts  and  canses  of  action  in  the  said  dedaratioii  taentioiied, 

^*"^riS?^  were  contracted  and  accrued,  and  before  the  exhibiting  of  the  bill  of  the 

feiid&iit(y)  s^i*  plaintiflF  in  this  behalf,  [or,  in  C.  P.  "  before  the  commencement  of 

this  suit,**]  to  wit,  on  the day  of- ,  A.  D. —— ,  he  the  said 

defendant  became  a  bankrupt,  within  the  true  intent  and  meaning  of  tba 
Statute  in  force  concerning  bankrupts,  to  wit,  at,  4cc.  (venue}  aforesaid, 
and  that  the  said  debts  were  contracted,  and  the  said  canaes  of  action  ia 
the  said  declaration  mentioned,  and  each  of  them,  did  accrue  to  the  said 
plaintiff,  before  he  the  said*defondant  so  became  a  bankrupt  as  aforesaid, 
to  wit,  at,  &c.  (verute)  aforesaid  (tr),  and  of  this  he  the  said  defesdaml 
puts  himself  upon  the  countrj,  &e,  (a), 

iVDQwssn      l^Aclio  noTij  as  antCy  906.]-i^Because  he  says,  that  the  said  plaintifli 
BBoovxiiED.  heretofore,  to  wit,  in Term,  in  the year  of  the  reign  of  oar 

?"Jk™*P:\  said  lord  the  king,  in  the  court  of  our  said  lord  the  king,  before  the  kii» 
in  dew  (6).  ^^j^^ggif^  j-Qj.  ^^^  Q  p^  u  ^^f^^^  gjj.  jj Q Tindal,  knight,  ai^ 

his  companions,  his  Majesty's  justices  of  the  Bench"]  at  Westminster,  in 
the  county  of  Middlesex,  impleaded  the  said  defendant  in  a  certain 
plea  of  debt,  for  the  detaining  and  not  paying  the  very  same  identical  debt, 
and  for  and  in  respect  of  the  same  identical  causes  of  action  in  the  8(ui 
declaration  mentioned,  and  such  proceedings-  were  thereupon  had  in  the 
said  plea  in  that  court,  that  afterwards,  to  wit,  in  that  same  Term,  the 
said  plaintiffs,  by  the  consideration  and  judgment  of  the  said  court,  re- 
covered in  the  said  plea  against  the  said  defendant,  the  same  identical 
debt  of  J&500,  Qhe  account  at  the  commencement)  in  tlie  said  declara- 
tion mentioned,  as  also  Is.  for  their  damages  by  them  sustained,  as  we& 
by  the  detention  thereof,  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  said  defendant  was  con- 
victed,  as  by  the  record  and  proceedings  thereof  still  remaining  in  the 
said  court  of  our  said  lord  the  king,  at  Westminster  aforesaid,  more  fuU^ 
and  at  large  appears,  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  and  this  the  ssid 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the.  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  againfl 
him,  &c. 

STATUTE  Of      [Actio  non,  as  ante^  906.] — ^Because  he  says,  that  the  said  several 
1  fMiTA.    supposed  causes  of  action  in  the  said  declaration  mentioned,  did  not  nm 
did  any  or  either  of  them  accrue  to  the  said  plaintiff,  at  any  time  within  sii 

inflT.i^         W  Th*«  defoDM  muflt  bo  pleaded,  1  Campb.  (a)  The  plea  is  to  oonolude  to  the  coonixr. 

anZ%^     868.-12  East.  664.    The  defendant  may  a1«o  1   P.   Wma.  258,  9.-10  Mod.  leO.^?^ 

unnw  \,c).    pi^j^  ^Yi9  general  ittae  and  any  other  plea.  Bmg.  686.— Ante,  912. 

ThU  plea  i»  given  by  the  6  Geo.  4.  c.  16.  a.  (b)  The  notes,  ante,  929,  wiU  be  applicafai^ 

126.    See  the  notes,  ante,  911.  whioh  wiU  be  to  this  form  and  plea,  and  ahoald  be  i^eod^ 

here  applicable.    As  to  when  aefendant  must  to. 

plead  more  speoiftlly,  see  id.    The  plea  must  (c)  See  the  notes  to  the  form  aaie   941 

pursuethetermsofthestatute,  6Bing.  686—  which   wiH,  for  the  most  part,  applv' hsn 

See  form  of  plea  of  defendant's  bankruptoy  to  *The   statato    moat    be  pleaded    9^nbU    1 

debt  on  bond,  2  B.  &  A.  808.  Sannd.  288.— 2  Saond.  626,  n  e  1-Asto.  td 

(«)  This  allegaUon  is  necessary,  4  T.  R.  i.  Index,  ••  StatuU  <f  XrmitoiittM/*' 
166. — Ante,  912,  notg. 


LIMITA- 
TIONS. 

Jiclio  non 
accrevit 


IN  DEBT  W  mtCnX  CONTRACT.  96$  U 

years  next  before  the  exhibtting  of  the  bill  cf  the  siutl -plaintiff  •gaiitst  Ae  wawwoi 
aaid  defendant  in  this  behalf,  for,  if  in  G.  P.  orifbif  original^  m^,  **  next    *JJS^ 
before  the  commencement  of  tins  suit,"]  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complaiiaed  againat  him  the  said  defendant, 
Aad  this,  Ac.  [^Qmclude  tciff^averificationy  atmUe,  907^ siatkprecede$U.'] 


[Actio  nan,  as  ante,  906.] — ^Becadse  he  saith,  that  the  mid  plaintiff,    "Kr-on- 
before  and  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plaintiff,  ^^^^^ 
against  the  said  defendant  in  this  behalf,  to  wit,  at,  fte.  (venue}  afore-  ^^  or  ^ 
said,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  indebted  to  simple 
the  said  defendant,  in  the  sum  of  £ —  (sMe  emmiErh)  of  like  lawful  fj^^^^ 
Bonej  of  Groat  Britain,  for,  &c.  \^Here  state  the  subjeei-maUer  of  tke^  '' 
Hi-off^  as  in  assumpsity  as  antej  931,  SpcJ]    Which  said  som  of  money, 
so  due  and  owii\g  from  the  said  plaintiff  to  the  said  defendant,  ezoeeds 
the  supposed  debt  due  and  owing  from  the  said  defendant,  to  the  said 
jplaintiE^  and  the  damages  sustained  by  the  said  plaintiff  by  reason  of  the 
detention  of  the  said  supposed  debt,  so  alleged  to  be  due  and  owing  to 
.file  said  plaintiff,  as  in  the  said  declaration  mentioned,  and  out  of  which 
Said  sum  of  money,  so  due  and  owing  from  the '  said  plaintiff  to  the  said 
.defendant,  he  the  said  defendant  is  ready  and  willing,  and  hereby  offers 
to  set-off  and  allow  to  the  said  plaintiff,  the  full  amount  of  the  said  sup- 
posed debt  and  damages,  according  to  the  form  of  the  Statute  in  such 
'.ease  made  and  provided,  and  this  he  the  said  defendant  is  ready  to 
irerify,  Ac. — [Conclude  with  verification^  as  anle^  906.] 

The  forms  of  the  pleas  of  pfene  administravit^  of  retainer^  ^,  in  as-    mr  axd 
smftpsUy  togeUier  with  the  notes,  ante^  948  to  960,  wifl  be  here  applicabtej    "^^^^ 
seeformSy  post^  971,  to  actions  on  bonds ;  and  see  also  Com,  Dig.  Plead-  ,,„^  ^^ 
rr^  2  D;  9.     To  debt  on  simple  contract,  or  on  bond  or  other  specialty,   admiicqh 
tiese  general  pleas  are  sufficient,  bvt  it  has  been  decided,  that  to  debt  «^w>««- 
9pon  a  record,  it  must  be  shown  in  the  plea  how  the  defendant  adminis- 
Uredj  SjfT.  see  1  Ld.  Raym,  8. — Aleyn,  48,  sed,  qumre.     In  a  plea  of 
'  ne  aaministi'avit  prcetor,  "  whereby  he  could  or  might  pay  or  satisfy 
debt  aforesaid,  or  any  part  thereof.     And  this,  Ac." — [See  form$^ 

Went.  387.— 7  Werdw.  862.  460.] 

•[  JTFrrf  plea,  nil  debet,  as  ante,  951 ;  second  plea,  actio  non,  as  aaUe,  [  *9'57  ] 
906,  third  precedent,'] — ^Because  he  says,  that  the  said  judgment  and  com-   ^^  i-^^al 
mitment  in  execution  in  the  [first]  count  of  the  said  declaration,  and  the    "^^"" 
"iadgment  and  commitment  in  execution  in  the  second  count  of  the  said  ^^^  ^^ ' 
"wdaration  mentioned,  are  one  and  the  same  judgment  and  commitment,  debt  for 
'.tad  not  divers  or  different  judgments  and  commitments,  and  that  the  sup-  «<»p« 
poeed  escape  in  the  said  first  count,  and  the  supposed  escape,  in  the  ovubn^^ 
;vk|$d  second   count  mentioned,   are .  one   and   the  same  escape,  and  against 

''^  mftrehal  or 

id}  Amiofht  plen  of  nt-off  in  gimenl,  see  vutaTy  «Mape,tboagh  there  is  a&  authority  7^\r!^  -. 

•t,  Ml.    lb  debt  ob  m  bond,  with  a  penal-  against  this  position,  1  Saund.  85,  n.  1.    The  "^"  "^^' 

the  plea  is  m;rc  special,  see  form,  post,  statute  8  &  9  W.  3  c.  27,  s.  6,  renders  neces-  ^  r«cap- 

j  aad  notes.  sary  an  affid.mtof  the  defendant,  that  the  ^^>^  k<;* 

(e)  dee  otiier  forms,  S  Wentw.  22S. — ^  %  prisoner  escaped  without  his  knowledge,   1 

%  126. — 1  B.  &P.  41S;  wliere  see  the  fytta  Saand.  86,  note  1.     See  fbrm  of  ai&davit, 

if  rep&ation,  rejoinder,  and  evidence.    It  is  post,  961  o.    See  replications  to  these  pleas, 

r.  In  the  pleas,  to  traTerse  a  yoU  post,  1170. 
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■OK  not  divers  or  different  escapes,  and  that  after  the  said  commitioeDi 
^^'^^^'^  of  the  said  J.  S.  to  the  custody  of  the  said  defendant,  in  execution 
as  aforesaid,  to  wit,  on  the  said,  &c.  at,  &c.  (venue)  aforesaid,  the  said 
J.  S.  forcibly,  and  without  the  knowledge,  consent,  or  permission  of  the 
'  said  defendant,  and  against  his  will,  escaped  from  and  out  of  the  custo- 
dy of  him  the  said  defendant,  as  such  marshal  as  aforesaid,  and  fled  to 
places  to  him  the  said  defendant  unknown,  and  that  upon  the  said  escaoe 
of  him  the  said  J.  S.,  to  wit,  at,  <&c.  (venue)  he  the  said  defendant  made 
fresh  and  cloSe  pursuit  after  the  said  J.  S.  in  order  to  retake  him,  and  did 
continue  such  pursuit  from  thence  until  he  the  said  defendant,  afterwards, 
and  before  the  exhibiting  the  bill  of  the  said  plaintiff  against  him  the  said 
defendant  in  this  behalf,  to  wit,  on,  <&c.  last  aforesaid,  at,  <&c.  (venm) 
aforesaid,  retook  the  said  J.  S.  upon  that  pursuit,  and  again  had  and 
detained,  and  hath  from  thence  hitherto  (/)  always  kept,  and  detained, 
and  doth  keep  and  detain  him  the  said  J.  S.  in  the  custody  of  him  the 
said  defendant,  in  execution  at  the  suit  of  the  said  plaintiff,  for  the  said 
damages,  costs,  and  charges,  so  by  him  recovered  as  aforesaid,  by  virtae 
[  *968  ]  of  the  said  commitment  of  him  the  said  V.  S.  in  execution  as  aforesaid, 
to  wit,  at,  &c.  aforesaid,  which  said  escape,  in  this  plea  mentioned,  i8  the 
same  escape  whereof  the  said  plaintiff  hath  above  complained  against  him. 
And  this,  <&c. — [  Conclude  wUk  a  verification^  as  anie^  907,  sixth  form^ 

• 

Plea  to  ao-      [TAtVrf  /jfea,  actio  non,  as  ante^  906,  third  precedent."] — Because  ha 

w^th^'  ®^y®»  ^^^^  ^^^  ^^^^  judgment  and  commitment  in  execution,, in  the  first 

defendant   count  of  the  declaration  mentioned,  and  the  judgment  and  execution  iB 

forcibly  es-  the  Said  secoud  count  of  the  said  declaration  mentioned,  are  one  and  tiie 

hM^Mi^^  same  judgment  and  execution,  and  not  divers  or  different  judgments  and 

returned     Commitments,  and  that  the  said  supposed  escape  in  the  said  first  coimii 

is)'  and  the  said  supposed  escape  in  the  said  second  count  of  the  said,  declarari 

tion  mentioned,  are  one  and  the  same  escape,  and  not  divers  or  different 

escapes  ;  and  that  after  the  said  commitment  of  the  said  J.  S.  to  thecnsc 

tody  of  him  the  said  defendant,  in  execution  as.  aforesaid,  -to  wit,  on.  Mi 

aforesaid,  to  wit,  &c.  (venue)  aforesaid,  he  the  said  J.  S.  wrongfully^ 

privily,  and  without  the  knowledge,  permission,  or  consent  of  the  said  d0! 

fendant,  escaped  from. and  out  of  the  custody  of  the  said  defendant,  as  suet 

marshal  as  aforesaid,  to  places  to  him  the  said  defendant  unknown  ;  hoi 

the  said  defendant  in  fact  further  saitli,  that  the  said  J.  S.  afterwards,  aii4 

before  the  exhibiting  of  the  bill  of  the  said  plaintiff,  against  him  the  sail 

defendant  in  this  behalf,  to  wit,  on,  <&c.  last  aforesaid,  at,  &c.  (venu^ 

aforesaid,  voluntarily,  and  of  his  own  accord,  returned  back  again  inM 

the  custody  of  him  the  said  defendant,  and  that  he  the  said  defendanj 

did  thereupon  then  ahd  there  keep  and  detain,  and  always  from  thend 

hath  hitherto  kept  and  detained,  and  still  doth«keep  and  detain  him  the  said 

J.  S.  in  the  custody  of  him  the  said  defendant,  in  execution  at  thei  suit  ol 

the  said  plaintiff,  under  and  by  virtue  of  the  aforesaid  commitment  of  hill 

the  said  J.  S.  in  execution  as  aforesaid,  to  wit,  at,  &o,  (venue)  aforesakll 

which  said  escape,  in  this  plea  mentioned,  is  the  same  escape  whereof  lii 

i 

•I 

(/  )  See  11  East,  406.  ftkioe  to  an  aotion  tor  an  iscape;  but  U  ntff 

(^)  See  5  Wentif .  228.    Ihis  is  a  good  de-    be  pleaded  epeoiaUy,  2  T.  B.  m 
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•  % 

•  I 

■id  piamiiff  hath  above  complained  against  the  said  defendant.    And      ^^ 
ioBj  ic.—[OoncbuIe  with  a  verification^  as  atUe^  907,  sixth  form.']  "cafeb. 

[First  pka^f^eneral  issue ^  as  ante^  961 ;  second  plea^  actio  non^  as  ante^  fhrprfson- 
9M,  tiMlform.] — Because  he  says,  that  the  said  bill  of  the  said  plaintiff  er  eLvped' 
ns  filed  on,  Ac.  and  not  before  or  after ;  and  the. said  defendant  further  twice,  and 
nys,  that  after  the  commitment  of  the  said  E.  P.  to  the  custody  of  him  the  j^^JI^^^^" 
laid  defendant,  in  execution  as  aforesaid,  to  wit,  on,  Ac,  at,  &c.  he  the  ed,  and 
Mid  E.  F.  wrongfully,  pririly  and  without  the  knowledge  of  the  said  de-  was  inoos- 
fBBdant,  escaped  from  and  out  of  the  custody  of  the  said  defendant,  as  ||^^^f  ^^^ 
neh  marshal  as  aforesaid,  to  places  to  the  said  defendant  unknown  ;  but  ing  the  hill. 
tbe  said  defendant  further  sava,  that  the  saiid  E.  F.  before  the  said  de- 
lesdant  had  any  notice  or  knowledge  of  the  said  escape,  and  before  the 
axhiiriting  of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in 
tkat  behalf,  to  wit,  on,  &c.  aforesaid,  at,  <&c.  voluntarily  and  of  his  own 
•coord,  returned  back  again  into  the  custody  of  the  said  defendant,  and 
4ttt  he  the  said  defendant  did  thereupon  then  and  there  keep  and  detain 
limthe  said  E.  F.  in  execution  as  aforesaid,  until  the  said  E.  F.  after- 
vuds,  and  before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on,  Ac.  at,  &o. 
(Mutrf)  wrongfully,  privily,  and  without  the  default,  knowledge,  per- 
iBiaoD,  or  consent  of  the  said  defendant  escaped  from  and  out  of  the 
Ctttody  of  the  said  defendant,  as  such  marshal  as  aforesaid,  to  places  to 
the  said  defendant  unknown ;  but  the  said  defendant  further  says,  that 
%fterward8,  and  before  the  said  defendant  had  any  notice  or  knowledge  [  *959  ] 
if  the  said  escapes,  and  before  the  exhibiting  of  the  bill  aforesaid,  to  wit, 
I  Ac,  aforesaid,  the  said  E.  F.  voluntarily  and  of  his  own  accord  re- 
teoed  back  i^in  into  the  custody  of  the  said  defendant,  as  such  mar- 
Ad  as  aforesaid,  and  that  he  the  said  defendant  did  thereupon  then  and 
ttere  keep  and  detain,  and  always  from  thence  hitherto  hath  kept  and 
lined,  and  still  doth  keep  and  detain  the  said  E.  F.  in  the  custody 
the  said  defendant,  aa  such  marshal  as  aforesaid ;  and  the  said  de- 
ant  farther  saith,  that  before  and  at  the  time  when  the  said  bill  was 
filed  against  the  said  defendant  by  the  said  plaintiff  as  aforesaid,  the 
K  F.  was  in  the  actual  custody  of  the  said  defendant,  as  such  mar- 
as  aforesaid,  in  execution  at  the  suit  of  the  said  plaintiff,  under  and 
virtue  of  the  said  commitment  of  the  said  E.  F.  in  execution  as  afore- 
,  and  that  he  the  said  defendant  had  no  notice  or  knowledge  of  the 
escapes  or  either  of  them,  at  any  time  before  the  filing  of  the  said 
to  wit,  at,  Ac.  (venue}  aforesaid,  which  said  escape  in  this  plea  first 
itioned,  is  the  same  escape  whereof  the  said  plaintiff  hath  above  com- 
~  against  the  said  defendant,  and  this,  Ac. — [  Conclude  with  a  veri- 
asanie^  907^  sixth  form.} 

[RntpUa,  general  issue."] — ^And  for  a  further  plea  in  this  behalf,  as  The  like 
kibe  said  supposed  escape  of  the  said  E.  F.  in  the  said  first  count  of  the  P^^  ^^  . 
"  declaration  mentioned,  the  said  defendant,  by  leave,  &c.  says  [actio  /Tee^^bat 

OS  amUj  906,]  because,  protesting  that  he  did  not  permit  or  suffer  the  prisoner, 
^  £.  F.  to  go  and  escape  out  of  the  custody  of  him  the  said  defendant,  ^^^^^ 
being  the  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  at  large  a^tenderlo 
'  abroad)  as  the  said  plaintiff  hath  in  the  said  first  count  of  the  said  dec-  discharge. 
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M»     lamtioD  aUt!9»dy  for  a  pka  is  this  behalf  the  sakt  defimhinli  sa^Sy  Umi 
iMAPn.  |.j^Q  g^^  jj^  p^  ^^  ^ljg  ^0^  ^f  ^^  g^j^  eaeapii^  out  of  tke  cMtodj  of  hto 

of  bail,  es-  the  Said  defendant,  as  warden  of  the  said  prison  of  the  Fleets  in  the  said 

^y^        first  count  of  the  said  declaratioQ  menlioaed,  the  aaid  B.  F.  thee  beiogia 

^^^^,    the  costody  of  him  the  said  defendant,  upon  sveh  sarreeder  in  dtsdiaiigi> 

knowi-       of  the  bail  of  hiBL.the  said  £«  F.  ae  in  the  fint  count  of  the  said  dedans 

pdge*  Qnd  tion  meniiioned,  to  wit^  on,  &c.  being  the  said  time  in  the  said  first  coool 

terwwto^*  of  the  said  declaration  meatioaed,  with  foree  and  arms  private^j,  secretly,; 

rotnnied    and  clandestinely,  against  the  will  and  without  the  knowledge  of  the  sail 

iMfore  fMs-   defendant  *bo  being  the  warden  of  the  said  prison,  broke  tiie  said  priflost 

broucbt     ^^^  ^"^  ^^  ^^?  ^^^  prison,  and  out  of  the  said  custody  of  him  the  said  de* 

r  *960  1  fendant,  as  such  warden  of  the  said  prison  as  afiMresaid,  fled  and  esespei 

to  plaees  to  the  said  defendant  unknown,  to  wit,  at,  ^fce.  (yenme)  afere* 

said.    And  the  said  de&ndant  fiirther  says,  that  befoire  the  diayof  exhftb* 

iting  tlie  bill  of  the  aaid  plaintiff  against  him  the  said  defendant,  and  h»^ 

fore  the  said  defendant  had  any  notice  of  the  said  escape^  te  wit,  on,  tei 

last  aforesaid,  at,  &c.  {vtime)  oforesaad,  the  said  S.  F.  into-  the  saiA| 

prison  privately,  secretly,  and  clandestinely,  and  wkhoat  the  knowledge 

of  him  the  5aid  defendant,  returned,  and  the  said  B.  F.  contiaaally  vm 

after  his  return  hath  been  and  still  is  detained  by  the  said  defendant  W. 

prison,  under  the  custody  of  him  the  said  defendant,  as  warden  of  thd 

said  prison  of  the  Fheei  as  aforesaid,  by  virtue  of  the  said  surrender  of  | 

him  tl^e  said  E.  F.  in  discharge  of  the  bail  of  him  the  said  B.  F.  at  tM 

suit  of  the  said  plaintiff,  as  in  the  said  first  count  of  the  said  deolaralMi^ 

mentioned,  whereof  die  said  plaintiff  afterwards,  to  wit,  on,  ^.  last  afera^ 

said,  at.  &c.  {venm)  aforesaid,  had  notice ;  which  is  tiie  same  escape  ^ 

the  said  K  F.  out  of  the  custody  of  him  the  said  defendant,  so  bein 

wacden  of  the  said  prison  of  the  Fhet  as  afioresaid,  fer  which  the  mi 

plaintiff  hath  above  in  the  said  first  count  of  the  said  declaration  coaM 

Plea,  that  plained  against  him  the  said  defendant ;  and  this,  Ac.  wherefore,  &c.  Am 

prisoner     ^  q.  further  plea  in  this  behalf  as  to  the  said  escape  of  the  said  B«  F.  ill 

broke^ut    ^^  ^^^^  first  count  of  the  said  declaration  mentioned,  the  said  defendant  l)^ 

of  prison,   like  leave,  &c.  says,  [oc^to  non\  because  protesting,  Ac.  [as  m  tkejtnt 

defendant  piea^']  for  plea  in  this  behalf  the  said  defendant  says,  that  after  the  sorrev^ 

pannit^  dcr  of  the  said  B«  F.  to  the  custody  of  him:  the  said  defendant,  indisehav^ 

ter  him,     of  the  bail  of  him  the  said  B.  F.  at  the  suit  of  tdie  said  plaintiff  in  thesaiq 

'and  retook  gfgt  count  of  the  Said  declanution  mentioned,  to  wit,  on,  &c«  aforesaid  (M 

bun  (A),     g^^  -g  p  ^Yieu  being  in  tiie  castody  of  him  the  said  defendant,  as  si^ 

wanlen  of  the  aaid  prison  of  the  Fket  as  aforesaid,  at  the  salt  of  tfaessil 

plaintiff  as  aforesaid,)  he  the  aaid  B.  F.  on,  Ag:.  last  aforesaid,  at, 

(vetmey  aforesaid^  with  force  and  arms,  without  the  license  or  con 

and  against  the  will  of  the  said  defendant,  broke  the  said  prison,  and 

r  *961 1  ^^  ^^®  *^^^^  prison,  and  out  of  the  custody  oC  him  the  said  defendant,  flt| 

^  warden  oil  the  said  prison  of  the  Flee^  as  aforesaid,  fled  and  escaped  irf 

places  to  the  said  dbfendant  unknown,  to  wit,  at,4fee.  aforeeaidl    And  Ml 

said  defendant  further  says,,  that  immediately  after  the  said,  escape  of  IM 

said  B.  F.  to  wit,  on,.  &c.  last  aforesaid,  he  the  said  defendant  made  tvm 

and  diligent  pursuit  for  the  retaking  of  the  said  B.  F.  to  wit,  at,  Ao.  (ven^ 

(A)  By  8.&.aW.  3^  0.  a7»  s.  e,  thttjiea  mttft.b»:tpBdaUj^pfe«iid. 
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ifcwuirtj  Md  tM  he  tbe  9aid  defendant  inade  and  icon  tinned  that  pnrsnit  ^^ 
tnm  tiieocc,  from  .plaoe  to  plaoe,  until  he  the  said  defendant  afterwards,  °^^'** 
«d  loog  before  the  exhibiting,  <&c.  to  wit,  on,  &q.  aforesaid,  retook  the 
aid  K.  F.  upon  that  pursuit,  to  wit,  at,  &o.  aforesaid,  and  thereupon 
^in  had  and  delained  him  the  said  E.  F.  in  prison  under  the  custody  of 
him  the  said  defendant,  as  warden  of  the  said  prison  of  the  Fleet  as 
aforesaid,  by  virtue  of  the  said  surrender  in  discharge  of  the  bail  of  the 
aid  £.  F.  at  the  suit  of  the  said  plaintiff,  as  in  the  said  first  count  of  the 
flud  declaration  Is  mentioned,  and  still  doth  detain  the  said  E.  F.  in  his 
ewtody  aforesaid,  for  the  cause  aforesaid,  of  which,  &c. — ^Conclude 
wtk  notice  to  plaintiffs  as  in  last  plea  (t).] 

[Aeiio  mmJ] — Because  he  says,  that  after  the  said  surrender  and  com-  Plea  that 
■itnent  of  the  said  E.  F.  in  the  said  several  counts  of  the  said  bill  of  the  ^^^^^^^^^^' 
aud  plaiDtiff  mentioned,  and  before  the  said  E.  F.  was  by  the  said  defend*  cLTgod*"'' 
tat  permitted  and  suffered  to  go  out  of  his  custody  at  large  and  abroad  with  the 
iHieresoever  he  would  and  pleased,  and  without  restraint,  as  in  the  said  pi'^i"^^^'^ 
liveral  coants  of  the  said  bill  is  alleged,  to  w^it,  on,  &c.  at,  &c.  (^vtnue^  conscn  . 
liNiesaid,  the  said  plaintiff  did  consent  that  the  said  E.  F.  should  be  dis- 
Ifcargcd  out  of  the  custody  of  the  said  defendant,  so  being  warden  of  the 
Beet^  as  in  that  behalf  is  mentioned,  as  to  the  said  several  actions  and 
ttils  in  the  said  several  counts  of  the  said  bill  mentioned,  and  whereupon 
4b  said  E.  F.  bad  been  committed  to  the  custody  of  him  the  said  defend- 
lUt,  and  did  give  license  to  the  said  defendant  to  discharge  the  said  E.  F. 
imof  the  custody  of  the  said  defendant  as  to  the  said  several  actions  and 
Ma,  and  permit  and  suffer  him  to  go  out  of  the  custody  of  him  the  said 
^tfeadaiktat  Ui^  and  abroad  wheresoever  he  would  and  pleased,  and 
irilhoQt  restraint ;  and  thereupon  the  said  defendant  did*  discharge  the 
K  F.  out  of  his  custody,  as  to  the  said  several  actions  aiid  suits,  and 
it  and  suffj^r.  him  to  go  out  of  the  custody  of  the  said  defendant  at 
and  abroad  wheresoever  he  would  and  pleased,  and  without  ro- 
int;  witbout  this  that  the  said  defendant  did  voluntarily,  wrongfully, 
freely,  and  without  the  leave  or  license  of  the  said  plaintiff,  permit 
saffer  the  said  E.  F.  to  go  and  escape  out  of  the  said  custody  of  the 
defeadaot,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
ner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
him.     And  this,  Ao« — [  Qmclude  with  a  vetHfication,  as  a^e,'907.1 

^  plea,  general  issue^  as  asUCy  951 ;  second  plea^  aetio  non^  as  ante^  Plea  (to 
I] — because  he  Baith,thathe  permitted  and  suffered  the  saidT.  to  go  <^"pn 

out  of  the  said  prison,  and  out  of  the  custody  of  the  said  defend-  ^^en  of 
with  the  license  ,and  consent  of  the, said  plaintiff-  for  that  purpose  Fleet,  for 
had  and  obtained,  to  wit,  at  &c.  aforesaid,  without  this  that  he  the  *j^  e»<:Ape) 
defisttdant  did  permit  ^d. suffer  the  said  T.  to  escape  and  go  attiff  n^n^' 
OQt  of  the  said  prison,  and  out  of  the  custody  of  him  the  said  de-  ed  prison- 
it,  withoiit  the  license  and  consent,  and  against  the  will  of  the  said  f^^^  ^  ^^ 
T,  in  manner  and  form  as  in  the  said  declaration  is  alleged  in  this     ^ 
r,aad  this,  Ac. — [^Conclude  with  a  verification,  as  ante,  907,  sixth 

^  (i)  FEe  affidarit,  as  post,  d61  o. 

Vol.  m.  8 
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roll  [First  pleaj  nil  debet^  as  antey  951 ;  second  plea^  actio  non^  as  cmtSf 

ESCAPES.  QQ^^  //itVd/orw.]— Because  he  saith,  that  after  the  said  S.  T.  bad  be«?' 
decUnitioa  ^"^  ^^^  Committed  and  remanded  to  the  custody  of  the  said  defendaDt,a8 
on  debt  such  marshal,  as  in  the  -said  first  and  second  counts  mentioned,  and  whilst' 
ogiinat  he  the  said  S.  T.  was  in  the  said  defendant's  said  custody,  to  wit,  on  the 
for  an  «.  Ht'^  ^ay  of  July,  A.  D.  1829,  at  Westminster  aforesaid,  the  said  S.  T, 
capo  aOer  filed  and  exhibited  his  petition  in  and  to  the  Court  for  the  Belief  of  iosol* 
debtor  had  yg^t  debtors,  pursuant  to  an  act  passed  in  the  7th  year  of  the  reign  of  his 
mittcd°tT  J^^®  Majesty  George  the'Fourth,  intituled,  "  An  Act  to  amend  and  con- 
defend-  solidate  the  Laws  for  the  Relief  of  Insolvent  Debtors  in  England,"  fof 
ant's  cu»-  his  discharge  from  such  imprisonment,  and  such  proceedings  were  there* 
debtor  a^  upon  had  in  the  matter  of  the  said  petition,  that  afterwards,  to  wit,  on  the 
ter  his'  6th  day  of  January,  in  the  year  of  our  Lord  1830,  aforesaid,  by  a  certain 
coiainiu  order  of  the  said  last-mentioned  court,  then  and  there  duly  made,  pursaaol 
Uou«i?n'.*'  to  the  said  Statute,  in  the  matter  of  the  said  petition  directed  to  the  said 
Hoivcnt  marshal,  it  was  ordered  and  adjudged  that  the  said  S.  T.  should  be  di^; 
Court  for  charged  from  the  said  custody  of  the  said  defendant,  as  such  marshal,  as  ti: 
chargT  ^^^  ^^'^  detainer  of  the  said  plaintiff,  at  the  period  of  nine  calendar  mondul 
from  im-  to  be  Computed  from  the  said  11th  day  of  July,  then  last,  to  wit,  the  8al| 
prison.  11th  day  of  July,  A.  D.  1829,  being  the  time  of  filing  the  said  petitioiifi 
wva  \C°  ^^^  ^^^^  f^^  s^  discharging  him  the  said  S.  T.  from  such  custody,  as  li 
inandod  at  the  Said  detainer,  the  said  order  should  be  his,  the  said  defendant's  sA^ 
the  plain-  cjgnt  Warrant.  And  it  was  and  is  thereby  directed,  that  the  said  S.  Ti 
for  nine*'  should  be  coufincd,  during  the  period  aforesaid,  within  the  walls  of  the  seMI 
inontiis,  at  prisou,  and  not  within  any  rules  or  Liberties  thereof,  and  thereapidii  tM 
the  expira-  gajd  defendant  kept  and  detained  the  said  S.  T.  so  then  and  there  heiaA 
which  de-  ^"^^  prisoner  as  aforesaid,  in  custody  within  the  walls  of  the  said  prim 
fendant  US  aforcsaid,  until  the  expiration  of  the  said  period  of  nine  calendar  monthij 
discharged  and  at  th^expiration  thereof,  the  said  defendant,  pursuant  to  such  ordel 
»™  ( 0«     ^f  ^Y^Q  gai(j  court  for  the  relief  of  i 


insolvent  debtors,  did  discharge  the 
S.  T.  so  then  and  there  being  such  prisoner  as  aforesaid,  out  of  his  1M 
said  plaintiff's  said  custody,  and  suffered  and  permitted  the  said  S.  T.  M 
escape  and  go  at  large  out  of  the  said  prison  and  out  of  the  custody  of  tM 
said  defendant,  wheresoever  the  said  S.  T.  would,  without  restraint,  aati 
the  said  detainer  of  the  said  plaintiff,  as  the  said  defendant  lawfully  migbl 
for  the  cause  aforesaid,  which  is  the  said  supposed  escape,  in  the  said  IM 
count  mentioned  ;  and  whereof  the  said  plaintiff  hath  above  thereof  com 
plained  against' the  said  defendant.  And  the  said  defendant  further  saitk 
that  he  kept  and  detained  the  said  S.  T.  in  the  custody  of  him  the  sm 
defendant,  as  such  marshal,  in  execution  upon  and  by  virtue  of  the  sdM 
judgment,inthe  said  declaration  mentioned,  continoally,  from  the  time  df 
said  S.  T.  was  committed  and  first  came  to  the  said  custody  of  the  stifi 
defendant  as  aforesaid,  until  the  said  S.  T.  was  entitled  to  be  discharged 
and  was  discharged  out  of  such  custody  of  the  said  defendant,  by  virts 
and  in  pursuance  of  the  said  order  of  the  said  court  for  the  relief  of  inttil 
vent  debtors,  and  he  the  said  defendant  is  ready  to  verify,  wherefM 

I 

{k)  Mr.  CampbeU  and  Mr.  Chitty  thought  benefit  of  the  Lord's  Aet,  and  reoeived  lot  tt^ 

this  a  good  defense,  and  under  plea  of  nil  de-  penoe,  and    which  Mr.   Campbell  and   li 

bet ;  but  thought  it  better  to  plead  specially  Chitty  oonsidered  did  not  affect  the  m 

in  order  to  oomprl  the  plaintiff  to  reply  spe-  right  to  discharge  the  debtor  at  the 

oiaUy;  that  after  the  debtor  petitioned  for  his  tkm  of  the  nine  months, 
disohargt,  ho  applied  fbr  and  obtainod  the 
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he  pnjs  jodpnent  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore-      '<» 
'fdd  action  thereof  against  him,  &o.  fscapbb. 

Ii  the  Sing's  Bench. 

IT.  A.       ...'.-•      Plaintiff,  Amdavit 
and  w^aV 

B.  T.  esq.        -  .     -      -      -     Defendant.  27,  §  e,  by 
B.  T.  of,  Ac.  esq.  the  defendant  in  the  above  cause,  maketb  oath  and  mnn)hai  of 
taith,  that  if  J.  S.  the  prisoner,  for  whose  escape  this  deponent  is  sued  at  ^^^  Hcnch. 
tbe  soit  of  the  plaintiff  in  the  above  cause,  did,  in  fact;  make  such  escape,  of  t4io 
Ve  the  said  J.  S.  did  make  such  escape  without  the  consent,  privity,  or  Fleet,  &o. 
knowledge  of  him  this  deponent.  *****  *^5 

o  iL  •  T>    m         escape  for 

bWOm,  Ac.  i5.  1.        which  he  is 

saeil  WA5    • 

•[Hr«/  plea^  non  est  factum^  as  anie^  952  ;  second  pfea^  actio  non^  as  ?,^**J^"  jji* 
tmle^  906.] — Because  he  says  that  the  said  supposed  indenture,  in  the  (j)^ ^ 
Aid  declaration  mentioned,  is  not,  nor  ever  was,  in  the  possession  of  the  r  vqq.^  1 
aud  defendant  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said    ^J^pg. 
declaration  above  alleged  ;  and  of  this  the  said  defendant  puts  himself    oialtiies. 
«pon  the  country,  Ac— [TAtVd  pfea,"] — And  the  said  defendant  by  like  Picas  to  a 
leave  of  the  court,  Ac.  says,  that  the  said  plaintiff  ought  not  to  have  or  dt^i'^r'ition 
wintain  his  aforesaid  action  thereof  against  him,  without  producing  and  g|!J|n<*^-,t 
Winging  into  court  the  said  supposed  indenture,  in  the  said  declaration  to  be  fn 
/Kntioned,  because  he  saith,  that  the  said  supposed  indenture,  in  the  said  P^^^^^^^j^ 
declaration  mentioned,  is  not,  nor  ever  was,  in  the  possession  of  the  said  ant/aenyl 
defendant,  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  dec-  ing'that  it 
hiation  above  alleged.    And  of  this  he  also  puts  himself  upon  the  coun-  ^  ^  ("^)* 
fry,  Ac. 

[First  plea^non  est  factum  j  as  ante,  952  ;  second  plea,  by  leave,  Sfc.    esciiow. 
fUmlonerari  non,  as  ante,  964, 6.] — Because  he  says,  that  the  said  writ-  Delivery  of 
ing,  in  the  said  declaration  mentioned,  was  made  by  the  said  defendant,  ^^a^^. 
la,  Ac.  .aforesaid,  to  secure  the  repayment  of  a  certain  sum  of  money  crow  (A). 
jAen  lent  by  the  said  plaintiff  to  one  E.  F.  and  delivered  by  the  said  de- 
faidant  to  one  G.  H.  (o)  as  an  escrow  to  be  kept  by  him  on  this  special 
coodition,  that  is  to  say,  that  (^p)  [if  the  said  E.  F.  should,  witliin  the 
ipece  of         months  then  next  following,  secure  the  re-payment  of  the  said 

V)  flee  1  flamid.  86,  n.  1.    This  affidavit,  146  b.     It  is  said,  that  as  the  plea  io  effect 

lythe  above  Btatnte  is  absolntelj  necessary  denies    the    allegation  that    the    defendant 

isipport  tlie  plea,  and  if  the  plea  be  filed  made    his  deed,  the  plea  should    conclude 

iaik  nefa  affidavit,  it  may  be  treated  as  a  nal-  to  the  country,   1   Salk.   274. — Ld.    Raym. 

Ity-    See,  as  to  fmn  of  affidavit,  2  Bla.  Rep.  808;  and  so  do    many  of    the  precedents, 

^Ma  Rast    £nt.  181  b    182  a.    Co.    Ent.  145  b, 

•  Ca)  AAtopToftrts,  seeante,  489.  and  see  the  precedents  in  Lil.  Ent.  186  — 

(■)  As  to  this  plea  in  general,  see  Com.  2  Rich.  C.  P.  89.    The  ideed  of  a  corporation 

'Hi.  Pleader,  2  W.  18,  and  Fait,  A.  8.-^  needs  no  delivery,  9  East,  360.    As  to  what 

^      91,  9§.    8  Salk.  120.    DeUvery  as  an  is  an  escrow,  see  4  B.  &  A.  440.— 2  B.  &  C. 

V  Bay  be  g^ven  in  evidence  under  the  85. 

fm  iji  mm  ul  factum^  4  Esp.  Rep.  265. —  (o)  The    plea  must,    it   seems,    state   to 

BoL  Abr*  688.  1.  6.— ^ir  T.  Raym.  197.  whom  the   bond  was  delivered,  6  Bac.  Ab. 

briM  io  7  Wentw.  Index,  691,  5,  6.  160.    Obligation,  C.    It  is  no  escrow  if  de* 

Bat  181  b    182  a.— Ul   Ent    186.—  livered  to  the  obligee,  miii6.  id.— Hob.  246.— 

>i  lidL  a   P.  88.      Sometimes  they  com-  Ventr.  9. 

"■■eewltli  the  allegation,  Adto  non,  but  as  (p)  The  following  statement  must   neoes- 

tk  validly  of  the  deed  is  disputed,  ojMrart  sarijy  be  accordittg  to  the  fkots  in  each  par- 

•«  appoue  more  oorrect.    See  the   prece-  tiedlarcase. 

BMt  Eat.  181  b*  182  *.— Co.  Ent  — ^ 
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^ituv.  BDQi  (jf  ttioiijEjy  to  IJbe  said  plaintiff,  by  a  mortgage  upon  a  certain  freehold" 
premises  of  the  said  E.  F.  situate  at,  &c.'\  that  then  and  in-tliat'case  it0' 
said  writing  obligatory  should  be  immediately  discharged,  annulled,  airf 
held  for  nothing,  and  returned  and  re-delivered  to  the  said  defendant ;  bdf 
that  [in  default  of  the  said  E.  F.  so  securing  the  repayment  of  the  said 
sum  of  money  to  the  said  plaintiff  by  such  mortgage  aforesaid,  within 
the  aforesaid  time]  then  the  said  writing  obligatory  of  the  said  defendant 
should  stand  and  be  against  him  in  full  force ;  and  the  said  defendant  fur- 
ther says,  that  within  the  space  of months  from  the  time  of  the  mak« 

[  'OSS  ]  ing  and  delivering  •of  the  said  writing  as  an  escrow  to  the  said  G.  H.  ai( 

aforesaid,  for  the  purpose  aforesaid,  to  wit,  on  the day  of  ^ ,  A.' 

D.  — —,  at,  &c.  (yenue^  aforesaid  the  saidE.  F.  did  secure  the  re-pay- 
ment of  the  said  sum  of  money  t9  the  said  plaintiff,  by  a  mortgage  upon 
^  the  said  freehold  premises  of  him  the  said  E.  F.  which  said  mortgage  the 
*  said  plaintiff  then  and  there  accepted  and  received  as  a  security  for  th« 
re-payment  of  the  said  sum  of  money  so  by  him  lent  to  the  said  E.  1? 
as  aforesaid  ;  whereby  the  said  writing  of  the' said  defendant  do  deliverdf ; 
to  the  said  G.  H.  became  and  was  wholly  discharged,  annulled,  and  w 
cated  ;  and  so  the  said  defendant  saith,  that  the  said  writing  is  not  htVj 

deed  and  of  this  he  puts  himself  upon  the  country,  &c.  (^).  [' 

« 

nuLUD.         [FtV*/,  non  est  factum ;  second^  and  for  a  further  p!ea^  ^c.  onerarino£\ 

Deed  ob-     OS  ante^  964.] — Because  he  says,  that  the  said  writing,  in  the  said  ded3*i 

^tr^i\    ^^^^^^^^  mentioned,  was  obtained  from  the  said  defendant  by  the  saifP 

(1).  plaintiff  (and  others  in  collusion  with  him)  by  fraud,  covin,  and  raisreji^ 

resentation,  that  is  to  say,  by  the  said  plaintiff  (and  others  in  collusioa' 

with  him)  falsely  and  fraudulently  repiresenting  to  the  sfaid  defendant^ 

that,  <&c.   [here  state  the  fraudulent  representations j  and  thai  the  deem. 

was  executed  in  confidence  of  su^h  misrepresentations^  and  conclude  of^ 

foUowsi]  to  wit,  at,  Ac.  (venue^  aforesaid,  wherefore  he  the  said  defen-^ 

dant  saith,  that  the  said  writing,  in  the  said  declaration  mentioned,  wtfj 

[  •964  ]  and  is  void  in  law,  and  this  ha  the  said  defendant  is  ready  'to  verifj^ 

wherefore  he  prays  judgment  if  he  ought  to  be  charged  with  the  said  deWtf 

by  virtue  of  the  said  writing,  Ac. — [Add  a  plea  of  fraud  and  covin  gew^, 

erally^  omitting  the  statement  of  the  particular  misrepresentations. '\         "j 

{q)  As  to  the  conclasion,  see  ante,  962,  n.  suffices,  2  M.  k  S.  378. — 9  Co.  110.      Fn>^ 

(o),  and  I^t.  Exit.  IBt  b.  182  a. — Co.  Ent  may  be  given  in  evidence  nnder  the  genertP 

145  b.— 2  Rich.   C.  P.  89.— Ld.  Baym.  808.  issue,  and  so  may  any  thing  that  avoids  thlf^ 

-^  Boo.  Ab  160.     Obligation,  C.  deed  at  common  law,  ab  iniiio^  5  Co    119. — 9) 

(r)  Fraud  is  a  defense  at  law,  2  T.  R.  765.  Wills.  841,  847;  but  see  2  Stark.  35.-2  Chit 

— 3  T.  R   48;  but  not  when  both  parties  are  Rep.  334. 

implioated,  2  B.  &  A.  870.    Thi^  general  plea  I 
. __— #1 

(1)  This  precedent,  as  has  been  well  remarked,  is  not  only  unsupported  by  any  a«thority*« 
but  it  is  not  found  in  any  other  book  of  entries,  (6  MunC  364. )     The  oases  in  the  noCA  (6)  b^ 
no  means  warrant  the  conclusion  attempted  to  be  drawn  from  them.     In  a  court  of  Zftfto,  ^i"*^ 
may  be  given  in  evidence  to  vacate  a  deed  upon  the    plea  of  non  mt  factum;  but  it  mlisi  MP 
such  fraud  as  relates  to  the  execution  of  the  instrument, — as  if  it  be  misread  to  the  P&i^7»^ 
bis  signature  be  obtaine<l  to  an  Instrument  he  did  not  intend  to  sign.    Taylor  v.  King,  6  ManL 
8^.— Durr  v.  Munsell,   13  Johns  430.-rFrai|ohot  v.  Iieaoh,  5  Cow.  506.   Therefore,  if  a  da^j 
fendant  plead,  that  ho  was  induced  to  give  a  bond  by  a  frauduDent  misrepresentation,  the  plHb^ 
will  be  bad  upon  demurrer,  Durr  v.  IVIunsell,  Wythe  v-  Macklin,  2  Raztd.  426      Sooh  a  plM 
would  be  good  in  Peantyloania,  or  the  defendant  n^ight  plead  payments  and  giris  notice  of  tht 
special  matter  which  constituted  the  fraud,  &o.  but  it  would  still  be  considered  aiSanienfeB| 
tauitable  defense,  periritted  at  law,  to  prevent  a  failure  of  justice,  there  being  no  ooorts  « 
liiiquity  in  the  State.     See  Stubbs*  Adm.  v.  King^  14  Serg.  8f,  Eawle,  208,  ^ecidod  stnoe  the  fint 
appearance  of  this  note  in  the  fourth  American  Edition  of  \,\^v^  WoriC-     2^  Also  2  Pick.  lOO. 
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[FlrH  plea^p^eneral  issue^  non  est  factum  as  ante^  952 ;  seconditfy  and 
jtf  a  further  pleay  ^.  aiDerari  non,  a*  ante^  964.]— Because  he  says,  that  ^^^}^^ 
tkA  said  plaintiff,  just  before  the  making  of  the  said  writing,  in  the  said  ^, 

ieeiaration  mentioned,  to  wit,  on  the  said— —day  of -,  A.  D.  — — 

Areaaid,  at,  &c.  aiforesaid,  menaced  and  threatened  the  life  of  the  said 
defeodant,  unless  the  said  defendant  would  make  and  seal,  and  as  his  act 
ind  deed  deliver  the  said  writing  (or  indenture,  or  articles)  in  the  said 
declaratioji  mentioned ;  and  the  said  defendant  did  thereupon  then  and 
Aere,  by  reason  and  in  consequence  of  such  menaces  and  threats,  and  in 
fear  and  apprehension  thereof,  make  and  seal,  and  as  his  act  and  deed  de- 
firer  the  said  writing.  And  this,  <&c. — [  Conclude  with  a  verification^  and 
werari  non,  as  ante^  955.]    . 

[Add  for  a  further  plea,  by  leave^  Sfc^  onerari  non^  as  ante^  954.] —  2d.  Batte- 
Itauae  he  says,  that  the  said  plaintiff,  just  before  the  making  of  the  said  |^^f"^ 
miting  in  the  said  declaration  mentioned,  to  wit,  on  tlie  said  — —  day  of  ther  bat- 
^•— ,  A.  D.  — -  aforesaid,  at  Ac.   (venue)  aforesaid,  assaulted,  beat,  tery.  &«• 
limsed,  and  wounded  the  said  defendant,  and  then  and  there  menaced 
iad  threatened  further  to  beat,  bruise,  and  wound  the  said  defendant,  uii« 
less  the  said  defendant  would  make  and  seal,  and  as  his  act  and  deed  de« 
fiver  the  said  writing  in  the  said  declaration  mentioned  ;  and  the  said  de« 
ftadant  did  thereupon  then  and  there,  for  and  through  fear  and  appre* 
of  losing  his  life,  on  that  occasion  make  and  seal,  and  as  his  act 
lad  deed  deliver  the  same  writing.     And  this,  &c. — [  Conclude  as  in  the 
plea,'] 


[Commencemeni  as  in  the  former  plea.'] — Because  he  says,  that  the  ^d*  Batte- 
liud  plaintiff,  just  before  the  making  of  the  said  writing  in  the  said  dec^  1^^°^ 
^lion  mentioned,  to  wit,  on  the  said  — > —  day  of — «— ,  A.  D.  aforesaid,  mayhem. 
It,  Ac.  (venue^  aforesaid,  assaulted,  beat,  bruised,  and  wounded  the  said 
icfendant,  and  also  then  and  there  menaced  and  threatened  further  to 
t,  bruise,  and  wound  the  said  defendant  unless  the  said  defendant 
d  make  and  seal,  and  as  his  act  and  deed  deliver  the  said  writing  in 
said  declaration  mentioned ;  and  the  said  defendant  did  then  and 
by  reason  and  in  consequence  of  the  premises  in  this  plea  men- 
,  and  for  fear  of  further  wounding  and  of  mayhem,  and  on  no  other 
t  whatsoever,  make  and  seal,  and  as  his  act  and  deed  deliver  the 
writing.    And  this,  Ac. — [Conclude  as  in  a  former  precedent,] 

^[Cbmmencement  as  in  former  plea.'] — ^Because  he  says,  that  ho  the  ^^^'  ^- 
'^  defendant,  at  the  time  of  making  of  the  said  writing,  to  wit,  on  the  JlSonnwBttt 

day  of——,  A.  D.  —  aforesaid,  at,  &c.  (venue)  aforesaid,  (<). 

vnlawfnlly  imprisoned  by  the  said  plaititiff  (and  others  in  collusion  [  '965  ] 

him,^  and  then  and  there  detained  in  prison,  until  by  the  force  and 

of  imprisonment  of  him  the  said  defendant,  he  made  the  said  writ* 

;,  and  delivered  the  same  to  the  said  plaintiff  as  his  deed.     And  this, 

Conclude  as  in  former  precedent. — A  plea  that  a  deed  was  olh 

bj^frawd  and  covin  was  added^  as  ante,  963.] 

{0  8w  Com.  Pig.  Pleader,  2  W.  19.— Chit,    lawfyil,  or  it  would  be  no  duress,  2  Inst  482. 
la  CoDtc  64.  In  equity,  see  1  Atk.  409. 

fn  tW  imprisoiittient  must  bare  been  un- 
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IjnPAXCT.     CD.) 

infaiicyto  ats.  >  lOnerari  non^as  an/e,  954.] — ^Because  he  says,  that  he  the 
boDd^  A.  B.  )  said  defeadant,  at  the  time  of  the  making  of  the  said  writing,  was 
deed  (u).    an  infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 

(«;)  years  to  wit,  at,  &o.  (ventte}  aforesaid.    And  this,  &c. — [  Conclude 

Willi  a  verification^  and  onerari  nofij  as  ante^  965.] 

^    ats.    >      *lOn€rari  mm^  as  ante^  954.] — Because  she  saith,  that  at  tlic 
TUKE.     ^^'  B*  )  ^^^^^  o^  t^6  making  of  the  said  writing,  she  was  and  still  is  the 
Coverture    ^^ife  of  one  E.  F.  to  wit,  at,  <fec.  (venue)  aforesaid.     And  this*  Ac. — 
to  debt  on   [  Conclude  with  a  verification^  and  onerari  non,  as  ante^  955.] 

bond  or 

deed  («).        [^First  pfea^  non  est  factum ,  after  craving"  oyer  of  the  bond  and  condition^ 
^^''^'     a^  ante^  968.     Second  plea^  by  leave ^  Sec  and  oner arinon^  as  ante^  954.] 
?*h7Jn^     — Because  he  saith,  that  before  the  making  of  the  said  writing  in  the  said 


bond  (y).    declaration  mentioned,  to  wit,  on  the  said day  of ,  A.  D. 


aforesaid,  it  was  corruptly  (2r),  and  against  the  form  of  the  Statute  in  that 
case  made  and  provided  (a),  agreed  by  and  between  the  said  plaintiff  and 
the  said  defendant,  that  the  said  plaintiff  should  lend  and  advance  unto  the  • 
said  defendant  the  sum  of  [£46,]  of  lawful  money  of  Great  Britain,  and 
that  the  said  plaintiff  should  forbear  and  give  day  of  payment  (6)  thereof 

to  the  said  defendant,  until  and  upon  the day  of ,  A.  D. , 

then  next  ensuing,  and  that  the  said  defendant  for  the  loan  of  the  said  sum 
of  [-£46,]  and  for  giving  day  of  payment  thereof  as  aforesaid,  for  the  time 
aforesaid,  should  give  and  pay  to  the  said  plaintiff  on  the  said  ■  day  of 
,  A.  D. ,  aforesaid,  then  next  ensuing,  more  than  lawful  inter- 
est at  and  after  the  rate  of  £b  per  centum  per  annum  on  the  said  sum  of 
[j646]  that  is  to  say,  the  sura  of  [J£4,]  of  like  lawful  money,  making  to- 
gether, with  the  said  sum  of  [^46,]  so  to  be  lent  and  advanced  by  the 

(tt)  See  the  forms,  Rast  Ent.  163a.— Bio.  Com.  Dig.  Pleader,  2  W.  la— 2  Campb.  272. 
Rep.  176— Morg.  634.— Plead.   A.    452.— 1         (y)  Usury  must  be  pleadd    2Stra.498.— 

Rich.  C.  P.  154.    If  the  defendant  be  still  an  Saand.  295  a.    As  to  this  plea  in  general,  see 

infant,  he  must  plead  by  gnardian,  and  not  Com.  Dig.  Pleader,  2  W.  28.>— 1  Saand.  296  a. 

by  attorney,  ante,  909  6.  n.  y.    In  an  action  b.  and  the  forms,  2  Rich.  C.  P.   35,  65.— 

upon  a  deed  infancy  roust  be  pleaded  specially,  Morg.  226,  634. — Plead.   Assist.    450. — Lil. 

8  Burr.  1806     Com.  Dig.  Pleader.  2  W.  22—5  Ent  118,  188,  184,  and  other  forms  indexed 

Co.  1 19  a.— Gilb.  Debt,  487.-2  Salk.  675— 1  in  7  Went  628  to  68I»  and  a  plea  of  usury  in 

Ld.  Raym.  315,  &  C. — sed  vide  1  Salk.  279 8  assumpsit,  ante,  909  a.    In  a  plea,  the  osnri- 

Burr.. 6794. — 8  Taunt  307.— 8  M.  &  S.  877. —  ous  agreement  mast  be  stated  precisely  and 
2  Hen.  Bla  515— 2  Stark.  86—6  Moore.  488.  fully  according  to  the  ftwjts.  8  T.  R.  538.— 
Tidd*s  Prao.  9th  edit.  650,  651 ;  but  in  as-  2  M.  &  S.  877.-2  Show,  829.-3  Mod.  85.-6 
Bumpsit  it  may  be  given  in  evidence  under  the  T.  R.  267. — 4  Taunt  810,  and  if  pleaded  gene- 
general  issue,  ante,  909.  See  the  form  of  plea  i^Uy  the  plea  will  be  bad  on  demurrer,  2  3il. 
to  debt  on  simple  contract,  ante,  956.  &  S.  278.    But  the  objection  is  cured  by  the 

Lunacy  may  be  given  in  evidence  under  plaintiff  pleading  over,  1  Campb.  166,  in  notes. 

non  est  factum ,  2  Stra.   1104. — Sed  vide  2  As  to  what  is  usury,  see  8  Chit  Com.  Law, 

Salk.  675.  88,  &c.— 1   Chit.  Coll.  Stat.   tit.  •*  Usury," 

{to)  The  precise  age  here  stated  is  not  ma-  and  see  also  fbrms  of  d^larations  for  asnry, 

terial.    (x)  See  the  notes  to  the  precedent,  nnd  notes,  ant»  612,  which  may  be  useful  tii 

ante,  966.    Com.  Dig.  Pleader,  2  W.  21,  and  framing  a  plea. 

precedent  of  plea  of  coverture  to  debt  on  sim-        (r)  The  plea  must  allege  that  it  was  cor- 

ple  contract     If  the  defendant  be  ttill  a  feme  ruptly  agreed,  8  Mod  85. — 2  Show.  829. 
covert,  she  must  plead  in  person,  and  not  by        (a)  12  Ann.  stat  2.  o.  16.    It  is  not  neces 

attorney,  ante,  899  a,  n.     Coverture  at  the  sary  to  recite  the  statute,  Bro.  Vade  Meo.  255. 

time  of  the  executing  the  deed,  may  be  either  Com.  Dig  Pleader,  2  W.  28. 
pleaded  specially,  or  may  be  ^ven  in  evidence        {f>)  The  defendant  must  expressly  aver  that 

under  the  general  issue  non  e^t  factuiji,  8  the  agreement  was  for  giving  day  of  payment 

Burr.  1805.— 12  Mod.   101—2  Stra.    1104.  &c  Sir  W.  Jones,  410. 
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nidpkintiff  to  the  said  defendant  as  aforesaid,  the  *said  sum  of  [i660J 
htlie  said  condition  mentioned,  and  also  that  the  said  defendant  should 
piy  to  the  said  plaintiff,  interest  on  the  said  sum  of  [<£&0,]  from  the        ■ 

iIbj  of ,  A.  D. ,  aforesaid,- until  the  time  of  the  payment  of  the 

Mid  sum  of  [iS50,]  in  the  said  condition  mentioned,  and  that  for  securing 
the  payment  of  the  said  sum  of  [iS&O  J  with  interest  for  the  same  as  afore- 
said to  the  said  plaintiff,  be  the  said  aefendant  should  make  and  seal,  and 
•8  his  act  and  deed  deliver  to  the  said  plaintiff,  a  certain  writing  obligatory, 
and  sboald  thereby  bind  himself  in  the  penal  sum  of  [JCIOO,]  conditioned  for 
the  payment  of  the  said  sum  of  [^50,]  by  the  said  defendant  unto  the  said 

plaintiff,  on  the  said day  of ,  A.  D. ,  aforesaid,  then  next 

ensuing,  with  interest  for  the  said  sum  of  [JC50,]  in  the  mean  time,  as 
aforesaid,  to  be  paid  quarterly,  to  wit,  at,  &c.  (v^nte^)  aforesaid.  And 
the  said  defendant  in  fact  further  saith,  that  in  pursuance  of  the  said  cor^ 
rapt  and  unlawful  agreement  so  made  as  aforesaid,  the  said  plaintiff  aflter- 

,  wards,  to  wit,  on  tihe  said day  of       ■  ,  A.  D.  —  (c),  aforesaid, 

ia  vit,  at,  &c.  (venue^  aforesaid,  lent  and  advanced  to  the  said  defendant 
Hesaidsum  of  [£46,1  and  that  for  the  securing  the  repayment  thereof, 
ilDgether  with  the  said  sum  of  [£4,]  so  to  be  paid  and  given  to  the  said 
|lnDtiff  as  aforesaid,  for  the  purpose  aforesaid,  on  the  said  day  of 

'—— ,  A.  D. ,  aforesaid,  then  next  ensuing,  with  interest  in  the  mean 

'4aie,  as  aforesaid,  to  be  paid  quarterly,  as  well  for  the  said  sum  of  [^40,] 
It  lent  and  advanced  as  aforesaid,  as  for  the  said  sum  of  [jC4,]  so  to  be 
i^ren  and  paid  to  the  said  plaintiff  as  aforesaid,  for  the  purpose  afore- 
ilid,  making  together  the  sum  of  [<£50,]  as  aforesaid,  tiie  said  defend- 
't^  in  farther  pursuance  of  the  said  corrupt  and  unlawful  agreement, 

itto  and  there,  to  wit,  on  the  said day  of ,  A.  D. ,  afore- 

llid,  at,  Ac.  (venue^  aforesaid,  made  and  sealed,  and  as  his  act  and  deed 
Mirered  to  the  said  plaintiff,  the  said  writing  in  the  said  declaration 
Mentioned,  and  the  said  plaintiff  then  and  there  accepted  and  received 
said  writing  with  the  said  condition  thereunder  written,  of  and  from 
said  defendant  in  pursuance  of  the  said  corrupt  and  unlawful  agree- 
t,  and  for  tlie  purpose  aforesaid.  And  the  said  defendant  avers,  that 
said  snm  of  [^4,]  so  as  *afofesaid  agreed  to  be  given  and  paid  to  the 
d  plaintiff  for  the  purpose  aforesaid,  and  the  interest  of  the  said  sum  [  *968  ] 
[J&50,]  so  reserved  and  made  payable  to  the  said  plaintiff,  by  the  said 
Ition  of  the  said  writing  as  aforesaid,  exceeds  the  rate  of  JS5,  for  the 
ring  and  giving  day  of  payment  of  JSIOO,  for  one  year,  contrary  to- 
form  of  the  Statute  in  such  case  made  and  provided,  by  means  where- 
tad  by  force  of  the  said  Statute,  the  said  writing  was  and  is  wholly 
in  law.  And  this,  &c. — [  Conclude  wUh  a  verificatianj  and  onetari 
asanief  955.] 

{Ftrsi  plea^  npn  est  factum^  after  craving  oyer  of  the  bond  and  c&ndi-  j^^^ 
a$  amie^  958,  second  plea^  onerari  non^  as  antCy  954.] — Because  he  f^^^^  ^^^ 
I,  that  before  the  making  of  the  said  writing  in  the  said  declaration  was  giron 
lioDed,  and  after  the  making  of  a  certain  act  of  parliament,  passed  in  for  settling 
parliament  of  our  late  sovereign  lord  Gleorge  the  Second,  in  the  7th  ^iJ]^"^' 

»)  Th«  ds7  on  which  the  money  is  aTer-        (a)  See  another  form,  2  B  &  Cres.  573.—  P*^^^''ious 

I  te  have  been  advanced  on  an  usurious  see  a  Ibrm  in  debt  fbr  penalties,  ante,  51 6.-^  '\h*^ 

MTMt  m  inateriaL     4  Esp.  Rep.   152.^  see  also  pleas  of,  in  Corenant,  post-^See  the  ^  ,  ]?^_ 

CtTiipb.  445— R.   &  M.  C  N.  P.- Ante,  Statotes  and  law  in  1   Chit.    Col.   Stat.  tit.  i^"'I,7??' 
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fotm  of  the  Statute,  Ac.  agreed  hj  and  between  the  said  defendant  and 
the  said  plaiotiff^  that  the  said  defendant  shoald,  for  securing  the  re-piqr*- 
nent  of  the  said  differenoes,  make  and  seal,  and  as  his  act  and  deed,  die-, 
liver  to  the  said  plaintiff  the  said  writing  in  the  said  declaration  mention- 
ed.  And  the  said  defendant  further  sajs  that  the  said  writing,  in  the 
slBiid  declaration  mentioned,  was  made  and  sealed,  and  deliyered  by  the 
said  defendant  to  the  said  plaintiff,  on  the  terms  aforesaid,  whereby  the 
said  writing  obligatory  was  and  is  void.  And  this,  &c. — [Candude  wUk 
%  verificationj  as  a/ktey  955.] 


■ST-orr.    C.  D.  ) 

Set-off  to     ats.   >    [^ArUo  non^  after  craving  oyer^  as  ante,  953.] — Becanse  he  says, 

bSnd  («).  ^-  ^-  )  *^^  **  *®  ^^^  ^^  ^^^  exhibiting  of  the  bill  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf,  (or,  if  in  C,  P.  or  by  original^ 
^'  at  the. time  of  the  commencement  of  this  suit")  there  was  due  and  owing 

r  *969  1  ^^^  ^®  ^^^^  defendant  to  the  said  plaintiff,  upon  the  said  'writing  obli* 
gatory,  by  the  said  condition  thereof,  for  the  principal  and  interest  in  the 
said  condition  mentioned,  a  certain  snm  of  money,  to  wit,  the  sum  of  J&7-> 
to  wit,  at,  Ac.  (venuey  aforesaid.  And  the  said  defendant  further  says, 
that  the  said  plaintiff,  before  and  at  the  time  of  the  exhibiting  of  the  said 
till,  (or,  if  in  C.  P.  or  by  original,  "  before  and  at  the  time  of  the  com- 
mencement of  this  suit")  was  and  still  is  indebted  ta  the  said  defendairt 
in  a  much  larger  sum  of  money  than  the  money  so  due  and  owing  from 
the  said  defendant  to  the  said  plaintiff,  upon  the  said  writing  obligatory, 
that  is  to  say,  in  the  ^m  of  £ — ,  for,  &c.  [here  state  the  subject-maUet 
of  seUoff^  as  in  assumpsit;  ante,  983  to  939]  which  said  -sum  of  money 
So  dne  and  owing  from  the  said  plaintiff  to  the  said  defendant  is  wholly 
unpaid,  and  exceeds  the  money  so  due  and  owing  from  the  said  defend* 
ant  to  the  said  plaintiff,  by  rirtue  of  the  said  condition  of  the  said  writing 
obligatory,  and  which  said  sum  of  money  so  due  and  owing  from  tho  said 
plaintiff  to  the  defendant  as  aforesaid,  or  so  much  thereof  as  shall  be  ne- 
cessary in  this  behalf,  he  the  said  defendant  is  ready  and  willing,  and 
offers  to  set-off  and  allow  against  the  said  sum  of  money  so  remaining  doe 
and  payal)le  by  the  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided.  And  this,  Ac. — 
[Conclude  with  a  verifkcaian,  as  ante,  907,  sixth  form.'] 

• 

Plea  to  an  [Actio  non,  ds  ante,  953.] — ^Because  he  says,  that  the  said  writing  ob- 
MUon  on  ligatory,  in  the  first  count  of  the  said  declaration  mentioned,  was  and  is 
of  wt^lff*  conditioned  for  the  payment  of  the  sum  of  £ — of  lawful,  &c.  and  interest 
on  two  for  the  same,  by  the  said  defendant  to  the  said  plaintiff,  on  a  certain  day 
bonds  giT-  ^low  past,  and  that  at  the  time  of  suing  forth  the  original  writ  of  the  said 
>iiantiff  to  plaintiff,  [or,  if  in  K  B.  "at  the  time  of  the  exhibiting  the  bill  of  the  said 
iti&Ddant  plaintiff,  against  the  said  defendant"]  in  this  behalf,  there  was  due  and 


Cf )  See  the  'forms,  ftnte,  981  to  989.— 2 
Bioh.  C.  P.  29,  80,  1.^-6  Wentw.  484.  7 
Wentw.  589,  690,  691,  &c.  When  either 
of  the  debts  aocmed  by  reason  of  a  penalty. 
Hie  debt  ititonded  to  be  set-off  must  be 
pleaded,  and  the  defbndatat  cannot  giTe  noUoe 
of  set-off,  8  Geo.  2,  o.  24,  s.  5,  and  by  the 
same  statato,  hi  a  plea  of  set-off  to  an  action 
on  a  bond,  the  defendant  must  set  ferth  the 


sum  reaUy  due  on  the  bond,  before  he  is  en- 
titled to  set-off  any  cross  demand,  6  T.  & . 
460;  and  the  snm  is  trareisable,  though  Isii 
nnder  a  .scilicet.  Id.  ibid.— 3  T.  R.  05.— Anto^ 
TOl.  i.  index,  tit  *<  SeU<^.*'  See  the  fbras 
indexed,  7  Wentw.  689,  690,  601,  fto.  Ths 
plea  of  setoff  to  debt  on  simple  contraet 
nearly  resembles  those  in  assampsit,  ante,  981 
to  989. 
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per  centum  Consolidated  Bank  Annuities,  and  that  the  same  should  be     0>book 
transferred  by  the  said  J.  L.  to  the  said  defendant  oa  the  [12th]  day  of   '^""**^ 
[April]  in  the  same  year.    And  the  said  defendant  further  saith,  that 
ue  said  J.  L.  was  not,  at  the  time  of  the  making  of  the  said  contract  and 
igreement,  actually  possessed  of  or  entitled  unto  the  said  interest  or  share 
in  the  said  public  stock,  so  agreed  to  be  sold  and  transferred  by  him  as  last 
aforesaid  in  his  own  name,  or  in  his  own  right,  or  in  the  name  or  names  of 
a  trustee  .or  trustees,  to  or  for  his  the  said  J.  L.'s  use,  or  his  own  right,  as 
tiie  said  plaintiff  then  and  there  well  knew,  contrary  to  the  form  of  the  Stat- 
ate  in  such  case  made  and  provided ;  and  thereupon  afterwards,  to  wit,  on. 
the  said  [12th]  day  of  [April]  A.  D.  [1792]  aforesaid,  at,  Ac.  (venue) 
aforesaid,  the  said  plaintiff  did  then  and  there,  for  and  on  the  behalf,  and 
as  agent  of  the  said  defendant,  voluntarily  pay,  from  and  out  of  his  own 
nonies,  a  certain  sum  of  money,  to  wit,  the  sum  of  [X80]  to  the  said  J. 
Lfor  the  compounding,  satisfying,  and  making  up  a  certain  difference,  for 
h&  the  said  defendant's  not  receiving  the  said  last-mentioned  interest  or 
Aare  in  the  said  public  stock,  and  for  the  not  performing  of  the  said  last- 
mentioned  contract  and  agreement,  the  same  stock  then  and  there  not  be- 
.  tag  any  public  or  joint  stock,  or  other  public  security^  bought  by  the  said 
defendant  or  the  said  plaintiff,  or  any  other  person  or  persons,  to  be  de- 
firered,  accepted,  or  paid  for  on  a  future  day,  and  which  had  been  or  was 
-lafiised  or  neglected  to  be  transferred,  and  the  said  difference  or  sum  of 
[£80,]  then  and  there  not  being  recovered  or  received  by  the  said  J.  L. 
or  any  other  person  or  persons,  being  the  person  or  persons  who  first  coa- 
tracted  to  sell  or  deliver  such  public  or  joint  stock,  or  other  securities, 
as  the  damage  which  had  been  sustained,  by  reason  of  the  not  delivering, 
er  not  transfbrring  such  stock  or  other  securities  by  the  said  plaintiff,  or 
aoT  other  person  or  persons,  contrary  to  the  form  of  the  Statute,  &c.   And 
the  said  defendant  further  sai  th,  that  for  the  purpose  (amongst  other  things) 
of  secnring  to  the  said  plaintiff  the  re-payment  to  him  by  the  said  defend- 
ant, of  the  said  difference  so  paid  as  last  aforesaid,  the  said  defendant,  on 

fte  said day  of ,  A.  D. aforesaid,  made  and  sealed,  and  as 

lis  act  and  deed  delivered  to  the  said  plaintiff  the  said  writing  in  the  said 
declaration  mentioned,  and  the  said  plaintiff  then  and  there  accepted  and 
leceired  the  same  of  and  from  the  said  defendant,  upon  and  for  the  con- 
~~  leiation,  and  for  the  purpose  last  aforesaid,  contrary  to  the  form  of  the 
tiite,&c.  And  this,  &c. — [^Cancltuie  with  a  verification, as  ante,  955.] 

And  for  a  further  plea,  <fec. — [Onerarinanj  as  ante,  ^^^O  Because  he  Third  piM. 

^  flkys,  that  before  the  making  of  the  said  supposed  writing  obligatory,  to  wit, 

aa,  &C.  the  said  plaintiff  had,  contrary  to  the  Statute,  <&c.  negotiated  the 

ittjment  of,  and  had  paid  for,  and  on  the  account  of  the  said  defendant  a 

lu^  sam  of  money,  to  wit,  the  sum  of  [JE4574.  5^.]  for  certain  differences 

If  the  said  plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  bargained 

'  r^nd  agreed  to  be  paid  by  the  said  defendant  for  and  on  account  of  cer- 

anlawful  wages  and  contracts,  touching  and  relating  to  the  stocks  and 

[fAIic  fands,  to  wit,  the  8  per  cent,  consols,  in  lieu  and  instead  of  accepting 

paying  for  transfers  of  such  stock  to  him  from  the  vendors  thereof; 

thereupon  it  was  then  and  there  corruptly  and  unlawfully,  against  the 

Vol.  ni.  9  ' 
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form  of  the  Statute,  Ac.  agreed  hj  and  between  the  said  defendant  and 
the  eaid  plaiotiff,  that  the  said  defendant  shoald,  for  secaring  the  re>pay^ 
nent  of  the  said  differences,  make  and  seal,  and  as  his  act  and  deed,  de- 
liver to  the  said  plaintiff  the  said  writing  in  the  said  declaration  mention* 
ed.  And  the  said  defendant  further  sajs  that  the  said  writing,  in  the 
said  declaration  mentioned,  was  made  and  sealed,  and  deliyered  by  the 
said  defendant  to  the  said  plaintiff,  on  the  terms  aforesaid,  whereby  the 
said  writing  obligatory  was  and  is  void.  And  this,  &o. — [  Condude  with 
3  verification,  as  ante,  955.] 


■BT-Otr.     0.  D.  ^ 

Set-off  to      ats.    >    [ilr/fo  won,  afler  craving  oyer,  as  ante,  953,] — Becanse  he  says, 

bSnd  («).  ^'  ^-  J  *^  ^*  *®  ^^^  ^^  *®  exhibiting  of  the  bill  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf,  (or,  if  in  C,  P.  or  by  original^ 
^^  at  the  time  of  the  commencement  of  this  suit")  there  was  due  and  owing 

r  *969  1  ^^°^  ^®  ^^^^  defendant  to  the  said  plaintiff,  upon  the  said  Vriting  obli* 
gatory,  by  the  said  condition  thereof,  for  the  principal  and  interest  in  the 
said  condition  mentioned,  a  certain  sum  of  money,  to  wit,  the  sum  of  X*;— ^ 
to  wit,  at,  &Q.  (venue^  aforesaid.  And  the  said  defendant  further  saySi 
that  the  said  plaintiff,  before  and  at  the  time  of  the  exhibiting  of  the  said 
bill,  (or,  if  in  C.  P,  or  by  original,  **-  before  and  at  the  time  of  the  com- 
mencement of  this  suit")  was  and  still  is  indebted  ta  the  said  defendant 
in  a  much  larger  sum  of  money  than  the  money  so  due  and  owing  from 
the  said  defendant  to  the  said  plaintiff,  upon  the  said  writing  obligatory, 
that  is  to  say,  in  the  ^m  of  £ — ,  for,  &c.  [here  stale  the  subject-mailer 
of  setoff,  as  in  assumpsit;  ante,  983  to  939]  which  said  sum  of  money 
So  due  and  owing  from  the  said  plaintiff  to  the  said  defendant  is  wholly 
unpaid,  and  exceeds  the  money  so  due  and  owing  from  the  said  defend- 
ant to  the  said  plaintiff,  by  virtue  of  the  said  condition  of  the  said  writing 
obligatory,  and  which  said  sum  of  money  so  due  and  owing  from  the  said 
plaintiff  to  the  defendant  as  aforesaid,  or  so  much  thereof  as  shall  be  ne- 
cessary in  this  behalf,  he  the  said  defendant  is  ready  and  willing,  and 
offers  to  set-off  and  allow  against  the  said  sum  of  money  so  remaining  due 
and  payal)le  by  the  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided.  And  this,  Ac. — 
[  Conclude  with  a  verification,  as  ante,  907,  sixth  /arm.] 

• 

Plea  to  an  [^Actio  non,  as  ante,  953.] — Because  he  says,  that  the  said  writing  ob- 
Mtion  on  ligatory,  in  the  first  count  of  the  said  declaration  mentioned,  was  and  is 
of  wt^ff*  conditioned  for  the  payment  of  the  sum  of  £ — of  lawful,  Ac.  and  interest 
on  two  for  the  same,  by  the  said  defendant  to  the  said  plaintiff,  on  a  certain  day 
bonds  giT-  ^low  past,  and  that  at  the  time  of  suing  forth  the  original  wHt  of  the  said 
JaStiff  to  plaintiff,  [or,  if  in  K.  B.  "  at  the  time  of  the  exhibiting  the  bill  of  the  said 
Wfendaat  plaintiff,  against  the  said  defendant"]  in  this  behalf,  there  was  due  and 


(f)  See  the  forms,  ante,  981  to  989.— 2 
Bioh.  C.  P.  29,  80,  1.— 5  Wentw.  4S4.  7 
Wentw.  589,  690,  691,  &a  When  either 
of  the  debts  aocraed  by  reason  of  a  penalty, 
Ibe  debt  intended  to  be  set-off  mnst  be 
pleaded,  and  th«  defendant  cannot  giTO  notice 
of  set-off,  8  Geo.  2,  o.  24,  s.  6,  and  hj  the 
same  statate,  in  a  plea  of  set-off  to  an  action 
on  a  bond,  the  defendant  mnst  set  ferth  the 


sum  really  due  on  the  bond,  before  he  is  en- 
titled to  set-off  any  cross  demand,  6  T.  R. 
460;  and  the  sum  is  trareisable,  though  Ud 
under  a  scilicet.  Id.  ibid.— 3  T.  R.  G5.— Ants, 
TOl.  i.  Index,  tit  "  SeUqf.'*  See  the  fbrais 
indexed,  7  Wentw.  589,  590,  691,  fto.  The 
plea  of  set-off  to  debt  on  simple  contrast 
nearly  resembles  those  in  assumpsit,  ante,  981 
to  989. 
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fviDg  from  the  said  defendant,  to  the  said  plaintiff,  upon  tbe  said  laat- 
Bentioned  writing  obligatory,  by  the  condition  thereof,  for  the  principal 
and  interest  in  the  said  condition  mentioned,  a  certain  sum  of  money,  to 
vit,  the  snm  of  £ —  of  like  lawful  money,  and  no  more,  to  wit,  at,  &c. 
{ie$me)  aforesaid.  And  the  said  defendant  farther  says,  that  the  said 
vriting  obligatory,  in  the  said  last  count  of  the  said  declaration  men- 
tioned, was  and  i^  conditioned  for  the  payment  of  the  sum  of  £ —  of  like 
lawfol  money,  and  interest  for  the  same,  by  *the  said  defendant  to  the  said  [  *970  ] 
plaintiff,  on  a  certain  day  noW  past,  and  at  the  time  of  suing  forth  the 
original  writ  of  the  said  plaintiff,  [or,  ^^  at  the  time  of  exhibiting  the  bill  - 
of  the  said  plaintiff,'']  against  the  said  defendant,  there  was  due  andow- 
iogfrom  the  said  defendant  to  the  said  plaintiff,  upon  the  said  last-men- 
tiwed  writing  obligatory,  by  the  condition  thereof,  for  the  principal  and 
interest  in  the  said  last-mentioned  condition  specified,  a  certain  other  sum 
rf  money,  to  Wit,  the  sum  of  £ —  of  like  lawful  money,  and  no  more,  to 
vit,at,ftc.  (venue^  aforesaid.  And  the  said  defendant  farther  says, 
liiEt  long  before  the  commencement  of  this  suit,  to  wit,  on,  Ao.  at,  &c.  (venue) 
aforesaid,  the  said  plaintiff,  by  his  certain  writing  obligatory,  sealed  with 
Ida  seal,. and  now  shown  to  the  court  here,  the  date  whereof  is  the  same 
dajand  year  last  aforesaid,  acknowledged  himself  to  be  held  and  firmly 
boand  nnto  the  said  defendant,  in  the  penal  sum  of  £- —  of  good  and  law- 
fill  money  of  Great  Britain,  to  be  paid  to  the  said  defendant,  when  he  the 
aaidf  plaintiff  shonld  be  thereto  afterwards  requested,  which  said  last- 
mentioned  writing  obligatory  was  and  is  conditioned  for  the  payment  of 
fteanmof  JS^ —  of  like  lawful  money  of  Great  Bntain,  together  with  in- 
terest for  the  same,  by  the  said  plaintiff  to  the  said  defendant,  at  a  cer- 
tain day  now  past,  and  which  said  last  mentioned  writing  obligatory  still 
is  in  full  force  and  effect,  not  in  any  wise  released,  paid  off,  satisfied,  or 
discharged,  to  wit,  at,  ^c.  (venu^^  aforesaid.  And  th^  said  defendant 
farther  says,  that  long  before  the  commencement  of  this  suit,  to  wit,  on, 
Ac.  aforesaid,  at,  &o.  (venue)  aforesaid,  the  said  plaintiff,  by  his  certain  • 
other  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court 
bere,  the  date  whereof  is  the  same  day,  Ac.  &c.  (as  before.)  And  the 
said  defendant  further  says,  that  at  the  time  of  suing  forth  the  said  origi- 
nal writ  of  the  said  plaintiff,  [or,  ^  at  the  time  of  the  exhibiting  the  bill 
of  tiie  said  plaintiff  against  the  said  defendant,"]  there  was  and  still  is 
doe  and  owing,  upon  the  said  two  last-mentioned  writings  obligatory,  by 
tbe  respective  conditions  thereof,  for  the  principal  and  interest  in  the  said 
conditions  respectively  mentioned,  a  certain  sum  of  money,  to  wit,  the 
mm  of  £ —  of  like  lawful  money,  to  wit,  at,  Ac.  (venue)  aforesaid ;  which 
said  last-mentioned  sum  of  money,  so  due  and  owing  from  the  said  plain- 
tifto  the  defendant,  greatly  exceeds  the  monies  due  and  owing  from  the 
aaid  defendant  to  the.  said  plaintiff,  upon  the  said  writings  obligatory  in 
tlie  aaid  declaration  mentioned,  .by  the  respective  conditions  thereof,  for 
the  principal  and  interest  in  the  same  conditions  respectively  mentioned,  * 
and  ont  of  which  said  sum  of  money,  so  due  and  owing  from  the  said 
pkiBtiff  to  the  said  defendant,  as  aforesaid,  he  the  said  defendant  is  ready 
•ad  willing,  and  ber^y  offers  to  set-off  and  allow  to  the  said  plaintiff, 
the  aaid  monies  so  due  and  owing  from  him  the  said  defendant  to  the  said 
plaintiff,  as  aforesaid,  according  to  the  form  of  the  Statute  in  such  case 
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»»-ov*  made  and  proyided,  and  this  he  the  said  defendant  is  ready  to  veriffr; 
wherefore  he  prays  judgment  if  the  said  plaintiff  oaght  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  &c. 

BANK-         ^See  arUe^  911,  919.] — To  debt  on  bond  or  other  speciaUy  broufrht  m 

RUPTOT.    ^^^  name  of  a  bankrupt^  as  there  is  no  general  issue,  it  is  necessary  to 

cjof  "*^*'  ptearf  Aw  bankruptcy  speciality  and  the  defendant  cannot  give  it  in  evu 

plaintiff,     dence  under  the  general  Hssue  non  est  factam,  as  in  assumpsit,  see  ante, 

[  •971  ]  918.     The  form  of  the  plea  is  in  7  Wentw.  4tli.—Morg.  230.     As  to 

this  ptea,  see  1  T.  R.  619.— 3  B.  4*  P.  40.  and  ante,  918.— 15  Easty 

622. — 5  B.  Sr  A.  16.     See  form  of  plea  of  bankruptcy  of  defendant^  anie^ 

956 ;  of  his  bankruptcy  to  debt  on  bond,  2  B.  Sr  Aid.  803. 

BTATura  OT      As  to  pleading  the  staiute  in  debt,  see  aute^  vol.  t.  422 ;  and  1  Sound. 

LiMiTA-    283,  n.  2,  35,  208.— 2  SauHd.  62  c.  n.  6.     To  debt  on  specialty ,  there  is 

Statute' f  ^^pf^^^fl^^  Statute  of  Limitations,  though  after  the  lapse  of  twenty 

limitations.  P^OTS,  or  €ven  less,  payment  toill  in  general  be  presumed  of  a  money 

bond,  provided  the  defendant  plead,  solvit  ad,  or  ])03t  diem,  as  post,  974, 

975.     See  Tidd's  Practice,  9th  edit.  18, 19.— 1  Campb.  217. 

BY  KUDou-      [^Actio  non,  as  ante,  906,  first  precedent,  to  the  a^teriskJ] — Because  he 

hkm"'&<x.  ^^^^^^  *^^*  ^^^^  ^^^  death  of  the  said  B.  P.  and  before  the  said  defendant 

Piefuad-  ^*^  ^^y  notice  of  the  said  writing  obligatory  in  the  said  declaration  men- 

miniitra-   tiouod,  to  wit,  ou,  &0.  at,  &c.  (vsnue')  aforesaid,  he  the  said  defendant 

vit  before    had  fully  administered  all  and  singular  the  gogds  and  chattels,  which  were 

thfbond    ^^  ^^^  ®^^^  ^'  ^'  deceased,  at  the  time  of  his  death,  and  which  have  ever 

(/).         come  to  his  hands  to  be  administered ;  and  that  he  hath  not,  nor  had  he, 

at  the  time  when  he  first  had  notice  of  the  said  writing  obligatory,  or  at 

any  time  afterwards,  any  goods  or  chattels,  which  were  of  the  said  E.  F. 

deceased,  at  the  time  of  his  death,  in  the  hands  of  the  said  defendant,  as 

.  executor,  as  aforesaid,  to  be  administered.     And  this,  &g. — ^Conclude 

Plea  to  de.  u^ith  a  verification,  as  ante,  907,  sixth  formA 

claration  in  • 

bond,  by  ^Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  W.  earl  of 
adminia-     F.  in  his  life-time,  to  wit,  on,  Ac.  by  his  certain  writing  obligatory,  sealed 

^borntnon  ^^^  ^^®  ^^'>  ^^^  ^^  ^™  ^^^^  ^^^  there  duly  delivered,  acknowledged  him-.^ 
against  ad-  Self  to  be  held  and  firmly  bound  to  one  J.  B.  in  the  sum  of  £ —  to  be  paid 
ministra-  to  the  Said  J.  B.  when  he  the  said  W.  earl  of  F.  should  be  thereunto  after- 
«!r,^that^"  '^^rds  requested,  which  said  writing  obligatory,  at  the  time  of  the  death  of 
judgment  the  Said  W.  earl  of  F.  and  of  the  recovery  of  the  judgment  hereafter  mention- 
wM  reooY-  ed,  remained  in  full  force  and  efiect,  and  in  no  wise  annulled,  discharged, 
M^nst  de-  P*^^  ^^  ^^  satisfied ;  and  the  said  W.  earl  of  F.  also  in  his  life-time,  hereto- 

fendant  on 

two  bonds        (/)  This  plea  is  sometimeB  adopted,  but  Judgment  is  not  shown;  but   in  an  action  of 

of  intes-      the  general  plea  of  pler.e  adminittravit,  put-  debt,  when  on  a  specialty,  it  is  necessary  to 

tate's,  and  ting  in  issue  the  due  administration  of  the  show  that  the  debt,  on  which  the  judgment 

plene  ad--     assets  wUl  in  general  suffice.    See  form  of  was  rcooTercd,  was  a  specialty,  or  to  aver 

ministra^    plea  of  pUne  t^ministravit  in  assumpsit  or  that  the  judgment  was  recovered  before  the 

vit  prater  debt  on  simple  contract,  which  will  answer  defendant  h»d  notice  of  the  pluntiff's  de* 

— I.  which  here,  ante,  948,  956.  mand,  1  T.  B  690;  see  form  of  plea  of  ve- 

is  iusuffi-        {g)  See  forms,  5  Wentw.  8S7.— 7  Went  tainer  to  satisfy  a  bond  debt  to  defondsnt, 

cient  to       460,   862.      See  pleas    in   assumpsit,  ante,  administrator,  6  T.  R.  660. 
pay^he       045;    Jn  those  pleas  the  foundation  of  the 
judgment 
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fere,  to  wit,  on,  Ac.  at,  Ac.  (yenue^  by  his  certain  writing  obligatory,  »'  «moc- 
mled  with  his  seal,  and  by  him  then  and  there  duly  delivered,  acknowl-  h^uu^&o. 
edged  himself  to  be  held  and  firmly  bound  to  the  said  J.  B.  in  the  further 
nmof  £ —  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the 
said  J.  B.  when  he  the  said  W.  earl  of  F.  should  be  thereto  afterwards 
requested,  which  said  last-mentioned  writing  obligatory,  at  the  time  of 
tlie  death  of  the  said  W.  earl  of  F.  and  of  the  recovering  of  the  judgment 
hereafter  mentioned,  remained  in  full  fbrc^  and  effect,  and  in  no  wise 
UDuUed,  discharged,  paid  ofif,  or  satisfied  ;  and  the  said  two  last-mcn- 
tfaned  writings  obligatory  remaining  in  full  force,  the  said  J.  B.  for  re-  ^ 

eoreryof  the  •said  several  debts,  after  the  death  of  the  said  W.  earl  of  F.  [  '972  ] 
ud  after  the  granting  of  the  said  administration,  to  wit,  in  Michaelmas 
Term,  in  the  —  year  of  the  reign  of  our  lord  the  now  king, 
in  his  said  majesty's  court,  before  the  king  himself,  impleaded  the  said 
B^earl  of  F.  as  the  administrator  with  the  will  annexed,  of  all  the  goods 
and  chattels,  right  and  credits,  which  were  of  the  said  W.  earl  of  F.  at  the 
time  of  his  death,  in  a  certain  plea  of  debt  for  the  said  sums  of  £ — and 
i^  making  tc^ther  the  sum  of  £ — upon  the  said  two  last-mentioned 
writings  obligatory,  and  such  proceedings  were  thereupon  had  in  the  same 
conrt,  that  the  said  J.  B,  afterwards,  to  wit,  in  th&  same  Michaelmas 

Term,  in  the year  aforesaid,  by  the  judgment  of  the  same  court,  re- 

eavered  against  the  said  R.  earl  of  F.  as  administrator,  with  the  will  an- 
aezed  as  aforesaid,  as  wellthe  said  several  debts,  &c.  amounting,  Ac.  as 
also  the  further  sum  of,  Ac.  for  the  damages  which  he  had  sustained,  as 
veil  by  occasion  of  the  detaining  of  that  debt,  as  for  his  costs  and  charges 
hf  him  about  his  suit  in  that  behalf  expended  to  the  said  J.  B.  by  the 
eoort  there  adjudged,  to  bo  levied  of  the  goods  and  clTattels  which  were 
of  the  said  W.  earl  of  F.  at  the  time  of  his  death,  and  which  were  of 
die  said  W.  earl  of  F.  to  be  administered,  if  he  had  so  much  in  his 
hands  to  be  adroinisterod,  and  if  he  had  not  so  much  thereof  in  his  hands 
to  be  administered,  then  the  same  damages  to  be  levied  of  the  proper 
goods  and  chattels  of  the  said  R.  earl  of  F. ;  wherefore  the  said  defendant 
»as  convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  the 
ttid  conrt  of  our  said  lord  the  king,  before  the  king  himself  at  Westmin- 
ster, more  folly  appears ;  which  said  judgment  still  remains  in  full  force 
ttdnnsatisfied ;  and  the  said  R.  earl  of  F.  saith  that  he  hath  fully  admin- 
istered all  and  singular  the  goods  and  chattels  which  were  of  the  said  W. 
ttriof  F.  at  the  time  of  his  death,  which  hath  come  to  his  hands  to  be  ad- 
ninistered,  and  that  he  bath  not,  nor  on  the  day  of  exhibiting  the  bill  of 
the  said  plaintiflT,  or  ever  afterwards,  had  any  goods  and  chattels  belong- 
iagto  the  said  W.  earl  of  F.  at  the  time  of  his  death,  to  be  administered, 
except  goods  and  chattels  to  the  amount  of  £ —  which  are  not  sufficient 
to  satisfy  y^e  said  judgment  in  form  aforesaid  given,  and  which  are  sub- 
ject and  liable  to  the  satisfaction,  thereof  and  this,  Ac.  Wherefore,  Ac. 
'^ftie  defendant  has  no  assets -whatever  in  handy  add  a  plea  of  plene  * 
«'»Htii(f  ai7ft  generally.'] 
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CD.) 

wt  xnotF-    at6.  >     'And  the  ta&i  defendant,  by  K  E.  wbo  is  admitted  hy  the 

HEM^&o.  ^-  •^-  /  ^^  ^^"^  ^^^^  ^^^^  ^'^^  ^^°8  ^®^®»  ^  guardian  (i)  of  the  said 
Parol  de-  fendant,  to  defend  for  the  said  defendant,  who  is  an  infant  under  the 
murrer  bj  of  twentj-one  jears,  comes  and  defends  the  wrong  and  injury,  when, 
an  iD&Dt  ^nd  says,  that  he  the  said  defendant  is  within  thQ  age  of  twenty- 
years,  to  wit,  of  the  age  of years,  to  wit,  Ac.  (venue)  aforesaid, 

this  he  is  ready  to  verify,  wherefore  he  does  not  suppose  that  daring 
minority  he  ought  to  answer  the  said  plaintiff  in  his  said  plea,  and  he  prajji 
that  the  said  parol  may  demur,  until  the  full  age  of  him  the  said  defen(^j 
ant,  &c. 


heir  (A). 


RUn  per 
descent  by 
heir  (Ac). 

[•974  ] 


Plea  by  a 
deriflee 
rien  per 
devise  (/). 


PATKERT. 

Solvit  ad 
diem  (m). 


[  Onerari  non,  as  ante^  954.] — Because  'hh  saith,  that  he  the  said 
fendant  bath  not,  nor  at  the  time  of  the  exhibiting  *the  bill  of  the 
plaintiJ,  in  this  behalf,  (or,  if  in  C.  P.  or  by  original^  ^'  at  the  time 
the  commencement  of  this  suit")  nor  at  any  time  before  or  since,  had 
lands,  tenements,  or  hereditaments,  by  descent  from  his  said  father,  {i 
brother y  SfC.  according'  to  the  fact ^y  in  fee  simple,  and  this  he  is  ready 
verify,  wherefore  he  prays  judgment,  if  he,  as  son,  Xor  brother,  SfC.) 
heir  of  the  said  G.  H.  deceased,  ought  to  be  charged  with  the  said  d( 
by  virtue  of  the  said  writing  obligatory. 

[Onerari  nan,  as  ante^  954.] — Because  he  says,  that  he  the  ^d 
fendant  hath  not,  nor  at  the  time  of  the  exhibiting  of  the  bill  of  the 
plaintiff,  in  thi&  behalf,  (or  if  in  C,  P.  or  by  original,  "  )it  the  time  of 
commencement  of  this  suit")  nor  at  any  time  before  or  since,  had 
lands,  tenements,  or  hereditaments,  by  devise  from  the  said  E.  F. 
ceased.    And  this,  &c. — {^Conclude  with  a  verification,  and  onerari 
as  ante,  954.] 

CD. 

ats.   \      [Actio  non,  after  craving  oyer,  as  ante,  958.] — ^Becanse 
A.  B. 
A.  D\ 


says,  that  he  the  said  defendant,  on  the  said day  of 


[•975] 

Solvit  pott 


aforesaid,  (the  day  of  payment  mentioned  in  the  condition) 
the  said  condition  of  the  said  writing  obligatory  mentioned,  paid  to 
said  plaintiff  the  said  sum  of  £ — ,  in  the  said  condition  mentionefl,  togel 
er  with  all  interest  then  due  thereon,  according  to  the  form  and  effect 
the  said  condition,  to  wit,  at,  &c.  (venu€)  sibresaid.    And  this,  A^* 
[Conclude  with  a  verification  as  ante,  907,  sixth  precedent.^ 


[^  First  plea,  solvit  ad  diem,  as  in  the  former  precedent;  S4 
ondly,  actio  non,  as  ante,  third  precedent.'] — ^Because  he  sa] 


(h)  See  the  forms,  4  East,  485.— 1  Went. 
43.  As  to  the  Ikw,  Bae.  Ab.  Infancy,  L.— 
Com.  Dig.  Infttnt,  D.'and  Pleader,  2  £.  8. 
An  infimt  devisee  cannot  pray  the  parol  to  de- 
mur, 4  East,  485. 

(t)  This  is  necessaiy,  ante,  909,  &,  note  y. 

{k)  See  the  form  indexed  in  7  Wentw  603, 
4.— Rast.  Ent  172  —2  Rich.  C.  P.  450.— 
Plead.  A.  864^Morg.  652.— Lil.  Ent.  112; 
and  as  to  the  pleas  in  general  by  an  heir,  see 
2  Saund.  7,  n.  4.— Com  Viz.  Pleader,  2  R 
8d — Bao.  Ab.  Heir,  F.  The  heir  must  plend 
rien  per  descent  when'  he  has  no  assets,  or  he 
inll  be  liable  personally  to  the  amount  of  the 
debt,  8  T  R.  685.  See  a  plea  of  retainer  by 
an  heir,  1  T.  R.  454.  As  to  what  are  assets 
by  descent,  see  ante,  468,  n   and  Selw.  N.  P. 


523,  n.  65.-2  Saund.  7.    As  to  the  vlea 
rien  per  descent  preettr,  a  term  for  life 
yean,  2  Saund.  7,  n.  4.— 1  Salk   851. 
Wils.  49.    See  a  form  of  rien  per  dt 
prater t  a  rectory,  &c  Rast  J^t.  172  b/ 
LiL  Ent  180.— «  Mod.  121, 122. 

(0  See  the  forms,  2  Rich.  C.  P.  88,  9. 
Went.  603  to  605.    The  devisee  must  be 
Jointly  with  the  heir,  ante,  469,  but  he 
plead  separately. 

(m)  See  Com.  Dig.  Pleader,  2  W.  29. 
Ab.  666.    See  precedent,  Morg.  538.    As 
evidence  on,  see  Tidd*s  Prao.  9th  ed  18,  It 
This  plea  need  not  be  signed  in  K.  B.    5 
R.  661,  nor  is  it  the  practice  to  sign  it  in  Cm^^ 
^on  est  factum  will  not,  in  general,  be  al^i, 
lowed  in  C.  P.  to  b  pleaded  with  this  plea.      ;, 
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be  tte  said  defeadsnt,  after  the  said day  of  — «— A.  D. , 

die  said  condition  nentioned,  and  before  the^xhibitiag  of  the  bill  of  the 
plaintiff  in  this  behalf,  (or,  if  in  C.  P.  or  by  original^  ^'before  the 
imencement  of  this  suit")  to  wit,  on,  &c.  at,  Ac.  (venue)  aforesaid, 
to  the  said  plaintiff  the  said  sum  of  £ — ,  in  the  said  condition  men- 
1,  together  with  all  interest  then  doe  thereon.  And  this,  &c.— 
'rkde  with  a  ver^eUiony  as  ante  ,  907,  sixth  precedent.'] 

[First  plea  J  non  est  factum  j  after  craving  oyer  of  the  bon4  and  condi- 

\y  tfc.  as  antCy  968 ;  second  plea^  onetari  non^  as  ante^  954.]— Be- 

he  says,  that  the  said  writing  obligatory  was  made  and  entered  into 

the  said  defendant  to  the  said  plaintiff  for  a  certain  pecuniary  consfde- 

tion  (o)  by  him  giren  and  paid  to  the  said  defendant  in  that  behalf  as 

lid  (o)  and  that  no  memorial  of  the  said  writing  obligatory  in  that 

itmeatioaed  wasenroUed  in  the  High  Court  of  Chancery  within  thirty 

r  (q)  of  the  execution  thereof,  according  to  the  directions  of  a  certain 

of  parliament,  made  and  passed  in  the  53d  year  of  the  feign  of  his  late 

)ty  George  the  Third,  whereby  the  said  writing  in  the  said  declara- 

mentioned  is  null  and.Yoid  (r),  and  this  the  said  defendant  is  ready 


diem  (n). 


ox  Aifirui- 

TT  PBED6. 

To  debt  on 
ansoity 
bond,  that 
no  meni(^ 
rial  of  it 
whAteyer, 
was  enroll- 
ed, aocord 
ing  to  6S 
Geo.  8,0 
141  {Ph 


I)  See  form,  Mbrg.  688,  4,  652^— PI.  A. 
meptoft  is  alTen  by  the  stet  4  Ann.  o. 
k  12.  to  an  action  of  debt,  but  the  statute 
not  extend  to  the  crown,  1  Price,   28. 
I,  a  post  obit  bond  is  within  thcrstat    4 
e.  16.^2  B.  ft  A.  82.    When  executors 
tolvU  pod  diewit  and  rdj  npon  the  pro- 
of pajment  arising  from  the  lapse 
B,  it  ii  MTiaable  in  general  to  plead 
'  fott  item,  as  weU  by  the  testator,  as  by 
BCQlor,  in  separate  pleas,  and  see  Rep. 
Haidw.    18i— 1  Stra.    652.— Tidd's 
fthed.18. 

Unisv  flnr  a  jwcuntory  consideration ,  the 
Ineed  not  be  enroUed.    See  the  oases  fdlly 
in  1  Chit  CoL  Stat  27,  B,  n.    If  the 
does  not  nppear  in  the  deolaia- 
or  deed,  set  ont  on  oyer  to  have  been  pe- 
rt it  should  seem  the  plea  ought  to  show 
ij  how  the  consideration  arose,  and 
tim,  4  B.  ft  C.  69.-6  D.  ft  R.  68,  S.  C. 
eTBMt,  629. 

See  fiinns,  7  Wentw.  626.— 1  East, 

£sst»  461v— 1  New  Rep.  214.— 4  T.  R. 

L-2Hfln.  Bla.  280.— 8  T.K699.— 4  B.  8c 

[H.   The  net  now  in  ibroe  relating  to  the 

of  muinitieB  granted  after  the  14th 

\  1818.  is  the  58  G.  8,  c.  141,  which 

the  17  0.  8,  e.  26,  except  as  to  annui- 

grsated  before  that  day.    For  the  oon- 

aad  decisiops  to  be  put  upon  the  58 

8,  a  141,  see  folly  the  notes  in  1  Chit 

Stst  tit  -Annuity,  p.  28  to  28.    The  cir- 

of  tlie  58  Geo.  8,  s.  5,  introducing 

l»  tba  gnnlor  to  enfttfce  the  deliTCiy 

of  the  original  deeds,  and  thereby  to 

foil  luimnation  of  tiie  transaction,  has 

the  courts  to  require  less  particularity 

nemorial  than  was  essential  under  the 

ISeo.  8,  e.  26.-6  B.  ft  C.  871.    The  form 

[the  memorial  is  giTcn  in  the  53  Geo.  8,  c. 

If  a  memorial  has  in  foot  been  enrolled 

iMt  nroperly  so,  then  the  next  plea  should 

liUed,  pointing  out  the  objection  to  the 


memorial,  and  such  objection  should  be 
stated  accordmg  to  the  Ihct,  and  so  that  there 
be  no  departure  fh)m  it  in  the  rejoinder.  Thus, 
in  4  T.  R.  585,  and  2  Hen.  Bla.  280,  where  to 
an  action  of  debt  on  a  bond  giTen  to  secure  an 
annuity,  the  defendant  pleaded  that  no  hack 
memorial  toat  enrolled,  as  required  by  the 
statute,  and  the  replication  stated  that  a  me* 
morial  was  enrolled,  containing  tfaepartioulani 
which  the  statute  directs,  and  the  rejoinder 
alleged  that  the  memorial  in  the  replication 
mentioned,  did  not  truly  set  forth  the  oonsid- 
eration  on  which  the  annuity  was  granted;  it 
was  held,  that  this  was  clearly  a  departure 
tcom  the  plea,  see  also  2  Saund.  188  to  188, 
but  see  11  Seat,  188.  A  plea,  stating  a  d». 
feotive  memorial,  should  show  tliat  there  was 
no  other  enroUed.  1  Marsh.  155  — 1  New  Rep. 
214. 

{q)  A  memorial,  enroUed  within  thirty 
days  after  execution  of  the  -deed  by  the 
grantee,  is  good,  though  before  execution  by 
the  grantor,  10  Moore,  28.-8  Ring.  215.— 6 
B.  ft  C.  49,  8.  C.  in  error.  And  where  a 
trustee  executed  the  deed  .^ker  enrolment,  it 
was  held,  that  such  execution  need  not  he  en- 
rolled, 1  Stark.  C.  N.  P.  481. 

(c)  The  omission  to  memorialise  the  an- 
nuity, though  at  request  of  ^grantor,  will  stUl 
render  it  Toid,  2  Chit^Bep.  84.  An  annui- 
ty deed,  and  erery  deed  &c.  by  which  an  an 
annuity  is  secured,  is  abtolutely  void, it  the 
memorial  be  not  registered  acoording  to  the 
directions  of  the  act,  2T.  R.  608,  and  if  the 
memorial  of  a  deed  be  defoctiTo,  the  whole 
deed  is  Toid  to  all  iutents,  5  T.  R.  641. 
But  where  A.  purchased  an  annuity  for  his 
life,  which  was  regularly  paid  up  to  the 
time  of  his  death,  but  no  memorial  of  the 
grant  was  enrolled;  i^  was  held  that  A's 
executrix  could  not,  on  that  ground,  insist 
that  the  contract  was  Toid,  and  recoTcr  back 
the  consideration-money  paid  for  the  annuity, 
6B.  ftC.  651. 
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o»  AKKOT.  to  verify,  wherefore  he  prays  judgment  if  he  ought  to  be  charged  with 

TTDBBDs.  tjj^gi^i^  Jq|j|.  ijy  yirtuo  of  tho  Said  supposed  writing  obligatory. — \Jf  a 

defective  memorial  has  been  enrolledj  add  the  following'  plea.^ 

No  proper       [jRrrf  plea^  non  est  factum^  after  craving  oyer  of  the  deedj  as  ante^ 
.  ^*^°^^    968 ;  second  plea,  as  last  precedent ;  and  for  a  further  plea  in  this  behalf 
containing  oHcrari  non^  as  ante^  964.] — Because  he  says  that  (/)  no  memorial  of  the 
the  names  said  writiog,  Containing  the  names  of  all  the  witnesses  thereto  [or,  ^'  of  the 
n^^^.^lc.  ^**®  ^^  ^^^  ®^**  deed/'  or,  "  writing,  &c."  or,  "  of  the  names  of  all  the 
aooording    parties  thereto,"  or,  "  of  the  person  or  persons  for  whose  life  or  lives  the 
to  58  Geo.   said  annuity  (or  rent-charge),  was  granted,"  or,  "  of  the  person  or  per- 
(«)!  ^^^     ^^^^  ^y  whom  the  said  annuity  was  to  be  beneficially  received,"  or,  "the 
pecuniary  consideration  or  considerations  for  granting  the  said  annuity 
(^or  "  rent<5harge,")  or,  "  the  annual  sum  or  sums  to  be  paid  thereby,"] 
was  enrolled  in  the  High  Court  of  Chancery,  according  to  the  directions 
of  the  act  of  parliament  made  and  passed  in  the  63d  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  whereby  the  said  writing  in 
the  said  declaration  mentioned,  is  null  and  void.     And  this,  &g. — [^Con- 
clude with  a  verification,  and  onerari  non,  as  ante,  964.] 

No  memo-       [First  plea,  non  est  factum,  after  craving  oyer  of  the  bond  and  condir 
iai  enroll-  tion,  as  ante,  963;  and  for  a  further  plea,  Sfc.  onerari  non,  cis  ante, 
ed  withm   954.] — Because  he  says,  that  no  memorial  of  the  said  writing  in  the  said 
day»,^    declaration  mentioned,  was  enrolled  in  the  High  Court  of  Chancery 
cording  to  within  twenty  days  of  the  execution  thereof,  according  to  the  directions 
^^26^  V  ^^  ^  certain  act  of  parliament  made  and  passed  in  the  17th  year  of  the 
^"^'   reign  of  his  late  Majesty  King  George  the  Third  [or,  if  there  was  a  de- 
fective memorial,  then  say,  *'  that  no  such  memorial  of  the  said  writing 
in  the  said  declaration  mentioned,  as  was  and  is  required  by  the  Statute 
hereinafter  mentioned,  was  enrolled,  Ac]  whereby  the  said  writing  in  the 
said  declaration  mentioned  is  null  and  void.     And  this,  &c. — [  Conclude 
with  a  verification,  and  onerari  non,  as  a/nte,  964.    If  a  defective  memo- 
rial was  enrolled,  add  the  following  plea."} 

No  memo-  [  General  issue,  and  the  second  plea  as  in  the  former  precedent ;  and  for 
rial  oon-  a  further  plea  in  this  behalf,  onerari  non,  as  ante,  964.] — Because  he 
tainingthe  g^yg^  that  no  memorial  of  the  said  writing  containing  the  names  of  all  the 
"h™^tne»-  witnesses  to  the  execution  thereof  [or,  the  day  of  the  month  and  year  < 
sesenroU-  when  *the  said  indenture  bears  date,  &c."]  was  enrolled  in  the  High 
ed  accord-  Court  of  Chancery,  according  to  the  directions  of  the  said  act  of  Parlia- 
G<».^8, 0.  ™^^^  made  and  passed  in  the  17th  year  of  his  late  Majesty  King  George 
26  (10).  the  Third's  reign,  whereby  the  said  writing  in  the  said  declaration  men- 
[  •976  ]  tioned  is  null  and  void.  And  this,  &c. — [Concliuie  with  a  verificcUion, 
and  onerari,  non,  as  ante,  964.] 

Payment        [  General  issue,  non  est  factum,  after  craving  oyer  of  the  bond  and  condi- 

nnity               (')  As  to  what  is  a  snfficient  memorial,  see  how,  shoald  be  stated,  see  form,  4  B.  &  C,  69. 

^*           1  Chit.  Col.   Stat  tit  Annuity,  p.  28  to  28,  — 6  D.  &  R.  68,  S.  C. 

notes.    The  memorial  might  be  set  out  in  the  (u)  The  17  Geo.  8,  c.  2C,  now  only  relates 

plea,  which  was  done  in  6  B.  &  A.  446;  and  to  annuities  granted  before  the  14th  of  July, 

see  8  Bing.  215.  1818.    See  the  notes,  ante,  975. 

(0  If  it  does  not  appear  from  the  declara-  •  (ui)  As  to  these  pleas,  see  the  notes,  ante, 

tion  or  deed  set  out,  that  the  oonsideration  975. 
was  pecuniary,  the  &ct  of  its  being  so,  and 
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« 

Htm  as  ante^  985  ;  and  for  a  further  plea,  Sfc.  actio  nan,  as  ante,  906.]  o»  atoot- 
^-Becanse  he  says,  that  he  the  said  defendant  did  [here  aver  the  payment  ^'^""^ 
tfihe  annuUy  on  the  days  mentioned  in  the  bond,  and  which  may  be  as  on  the  days 
fidbws :]  well  and  trnly  pay  to  the  said  plaintiff  yearly  and  every  year,  mentioned 
tte  said  annuity  or  sam  of  £ —  in  the  said  condition  mentioned,  by  four  ^^ 
eqoal  quarterly  pajnnents  in  each  year,  on  the  several  respective  days 
.  «Bd  dmes,  by  the  said  condition  of  the  said  writing  obligatory,  appointed 
fcr  the  payment  thereof,  according  to  the  form  and  effect  of  the  said  con- 
dlticD,  to  wit,  at,  &c.  (yenue^  aforesaid.     And  this,  &c. — [  Conclude  with 
^  verification  J  as  ante,  901,  sixth  form, 1 

[First  a^  second  plea,  as  above ;  and  for  a  further  plea,  8fc.  actio  Payment 
mm,  as  ante,  906.] — Because  he  says,  that  he  the  said  defendant,  after  J^  J^? 
Ae  making  of  the  .said  writing  obligatory,  and  before  the  exhibiting  the 
Ulof  the  said  plaintiff  in  this  behalf  [or,  if  in  C.  P.  Or  by  original,  "  be- 
tee  the  commencement  of. this  suit/']  to  wit,  on,  <fec.  at,  &c.  (venue)  afore- 
«M,paid  to  the  said  E.  F.  all  and  every  the  sums  of  money,  which  had  at 
tDy  time  before  then  become  due  and  owing  upon  or  by  virtue  of  the  said 
writing  obligatory,  and  the  said  condition  thereof,  after  each  of  the  said 
sereral  respective  sums  of  money  became  and  were  due  and  owing,  under 
WtA  by  virtne  of  the  said  writing  obligatory,  and  the  condition  thereof. 
i^d  tiiis,  Ac. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form,'} 

^[Aciio  nan,  after  craving  oyer  of  the  bond  and  condition,  for  the  per-  [  •977  ] 
formanee  of  award,  as  ante,  958.] — ^Because 'he  says,  that  the  said  arbi-  on  arbt. 
tntors,  named  in  the  said  condition,  did  not,  nor  did  any  two  of  thom,  on    ^^^ 

or  before  the  said day  of A.  D. mentioned  in  the  said  j^^  award 

;<nditiony  make  any  award  in  writing  under  their  hands,  or  the  hands  of  made  (y). 
[Mj  two  of  them  (this  mu^t  be  according  to  the  averment  in  the  declara- 
^|Km),of  and  concerning  the  premises  in  the  said  condition  mentioned,  and 

referred  as  aforesaid,  ready  to  be  delivered  to  the  said  parties  in  dif- 
l^ereDce.  And  this,  &c. — [  Con4:lude  with  a  verification,  as  ante,  907,  sixth 
farm.'] 

[Actio  non,  after  craving  oyer  of  the  bond  and  condition,  as  ante,  963.]  Plea  set- 
-Secause  he  says,  that  after  the  making  of  the  said  writing  obligatory,  ^^"^J?'^^^ 

before  the  said day  of A.  D. in  the  said  condition  gating '^^ 

itioned,  to  wit,  on  the day  of A.  D. at,  &c.  (venue)  piaintiflf's 

^resaid,  the  said  G.  H.  and  J.  K.  did  make  their  award  in  writing  un-  n«>n-p«r- 

their  respective  hands,  of  and  concerning  the  'premises  in  the  said  ofTcondi- 

kdition  mentioned,  and  so  referred  to  them  as  aforesaid,  and  ready  to  tion  prcce- 

delivered  to  the  said  parties  in  difference,  and  did  thereby  award,  ar-  t^^Qlf^'-i 

ite,  and  determine,  that,  Ac.  [here  set  forth  the  whole  of  the  award  I   ^* °  J 

without  the  recitals,  and  which  Award  directed  the  plaintiff  to  perform  an 

(ar)  8e6  4  Sc  6  Ann.   c.  l6.  s.    12,  and  not  be  a  departure,   11  Bast,  1S8;  bat  see  4 

1^519.^ — ^Ante,  Toi.  i  Index  **  Payment."  T.  R.  588.     Bat  the  better  oourse  seems  at 

r)  See  forms,  2Saand.  184.— 1  Sauod.  68,  least  to  add  a  plea  setting  out  the  d^^fective 

-2Rich.C.P  44.— Morg.  626.  This  plea  award,  16  East,  58— Wats,  on  Awards,  211, 

iSoe  where  tSiefre  waa  no  award  whatever  notes. — Post,  978.    As  to  the  replication,  see 

rewas  an  award  itt/ffd,  but npon  the  fiboe  2  Saund.  62  b.    If  the  award  appears  bad 

H  was  not    aooording  to  the  aubmission,  upon  the  &oe  of  the  deolaration,  the  defendant 

d  tlierefbre,  if  the  plaintiff  replj,  setting  out  maj  demur. 
award  partiaUy,  the  defendant  may  rejoin,*       {*)  See  form,  18  East,  28. 
MtiBg  4mt  the  whole  and  the  rejoinder  will 
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OH  ABBi-  act  which  consHUiUd  a  candiHon  [precedent  as  by  the  said  award,  refer- 
TBATiov   Qj^QQ  being  thereunto  had,  will  more  fully  appear,  which  said  matters  above 
recited  are  the  whole  of  the  matters  by  the  said  award  directed  to  be  per- 
formed by  the  said  plaintiff  and  defendant  respectiTely.    And  the  said  de- 
fendant in  fact  saith  that  he  the  said  defendant,  at  the  day  in  the  said 

award  in  that  behalf. directed,  to  wit,  on  the  said day  of A.  D. 

'  ■  in'  the  said  award  mentioned,  to  wit,  at,  &c.  (venue')  aforesaid,  re- 
quested the  said  plaintiff  to,  &c.  (to  perform  the  act  by  the  award  direct-^ 
edtobe  done  by  the  plaintiff)  and  to  perform  the  said  award  in  all  things 
on  his  part  and  behalf  to  be  performed,  and  the  said  defendant  was  then 
and  there  ready  and  willing,  and  offered  to  the  said  plaintiff  to  perform 
the  said  award  in  all  things  on  his  part  to  be  performed  and  fulfilled,  if 
the  said  plaintiff  would  perform  the  said  award  in  the  several  matters  and 
things  directed  to  be  performed  by  him  the  said  plaintiff;  but  the  said 
plaintiff  then  and  there  wholly  refused  to,  Ac.  [state 'the  plaintiff^ s  noi^. 
performance  of  the  condition  precedent"]  and  to  perform  the  said  award  in 
the  several  matters  and  things  directed. by  the  said  award  to  be  perform- 
ed on  the  part  and  behalf  of  him  the  said  plaintiff.  And  this,  &c. — 
[Conclude  with  a  verificationj  as  ante^  907,  sixth  form.] 

m 

Other  See  the  forms  indexed^  7  Wentw.  611, 12. — ^13  EastyiS, — Morg.  Prec. 

piMsto      628.  Plead.  A.  S52.—CcUdw.  on  ArbUration,  836  to  855.— TTofoon  on 
biSltion '"  Awards.     Care  must  be  taken  to  state  with  precision  the  ground  of  de- 
bonds,  &0.  fense  in  the  plea.    Nil  debet  would  be  a  bad  plea  to  debt  on  bond  for  the 
performance  of  an  awards  dnd  the  plea  of  non  est  factum  only  puts  in  is- 
sue the  bond  of  submission. 

If  there  were  an  award  in  fact,  and  the  defendant  rely  upon  some  de- 
fect therein^  he  should  not  merely  plead  that  no  award  was  made,  because 
he  cannot^  under  that  plea,  go  into  objections  to  the  award  in  point  of  law, 
4-^r.  jR.  688.— 16  East,  89.  But  see  11  East,  188.— ilwte,  977,  note  h. 
If  there  was  an  award  made  which  appears  on  the  face  of  the  declaratiam 
to  have  been  a  defective  one,  the  proper  course  is  for  defendant  to  demurs 
If  it  requires  an  averment  to  show  why  the  award  is  defective,  the  plea 
must  be  framed  accordingly ;  and  where  the  award  mdy  or  may  not  be 
final  or  certain,  according  lo  intrinsic  facts,  the  defendant  shou&l  state 
such  facts  in  his  plea,  as  an  award,  that  expenses  already  incurred  in  a 
suit  by  the  parties  were  to  be  allowed  as  part  of  a  sum  of  money,  to  be 
contributed  by  each,  is  certain  or  not,  according  to  the  fact,  whether  sudk 
expenses  were  or  were  not  a  matter  in  difference ;  in  such  ca^se,  if  the  de- 
fendant object  to  the  award  for  uncertainty,  he  should  not  set  out  the 
award  and  demur,  but  plead  specially  the  fact,  to  show  that  in  this  respect 
the  award  was  uncertain,  8  D.  4*  JR.  433. — 2  J?.  Jf'  C.  170.  Jf  the  can- 
dition  of  the  bond  be,  ^'  thai  the  award  shall  be  make  and  ready  to  be^de- 
livered  to  the  parties,  or  such  of  them  as  shall  require  it  on  such  a  dasf^* 
if  the  defendant  have  requested  the  arbitrator  to  deliver  the  award  an  lAol 
day,  and  the  arbitrator  neglect,  or  refuse  so  to  do,  the  defendant  should 
not  plead  ^^  nul  agard"  only,  but  should  plead  specially,  that  he  requested 
the  arbitrators  to  deliver  the  award,  and  they  refused  so  to  do,  1  Sa%md. 
827  b.n.Z.  So  if  the  defendant  rely  upon  the  }ioni>erformance  by  the 
plaintiff  of  a  condition  precedent,  orfhat  the  award  was  not  ready  to  be 
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Mtend.  he  should  pkad  those  facts  speeiattv.  2  Samtd.  188  to  188.—  «"  ****• 
^tSamd.Z^b.  /         /-       *»  r^^ 

At  to  a  plea  o/petformaneegtmeraUjff  see  the  precedent  and  notes,  in  1 
&MU<.824. 

Partiality  and  improper  conduct^  in  An  arbitrator  in  making  his  aiaard 
without  hearing  the  defendant  and  his  *witness^  cannot  be  pleaded  in  bar  [  *979  J 
to  an  action  on  the  bondj  conditioned  for  the  performance  Of  the  award, 
bat  is  only  maUerfot  application  to  the  equitable  jurisdiction  of  the  court 
to  set  aside  the  award,  8  East,  844.— 1  Sound.  827  b ;  and  see  b  B.  Sf  C. 
5S4.— 8  D.  Sf  R.  295,  iS.  C. 

• 

Neither,  can  a  parol  agreement  between  the  practice  toaoaiveand  aban^ 
.iom  the  award  be  pleaded  to  such  action,  8  East,  844. — ^1  Saund.  287  a,  • 
S.3.  30.  81. 

But  the  omission  of  the  arbitrators  to  award  upon  a  part  of  the  matter 
«  difference  maybe  pleaded,  16  East,  58.-— 2  B.  Sr  C.  170.— 8  D.  Sr  R. 

433,  &  a 

To  debt  on  bond  for  the  performance  of  an  award  the  defendant  cannot 
plead  that  he  revoked  the  arbitrators^  aiUhority,  for  he  would  thereby  ad- 
wit  a  breach  of  the  condition  of  the  bond,  see  5  Taunt.  825. — 8  Rep. 
162.— 1  D.  Sf  R.  106.— 6  B.  4-  A.  607,  iS.  C. 


As  to  the  plea  of  foreign  attachment,  see  Ld.  Raym.  686. — 8  East, 
866, 880. 

[Onerari  non,  as  ante,  954.] — ^Because  he  snju,  that  no  writ  or  proccBs    ox  bail 
whatsoeTer,  whereapon  the  said  plaintiff  could  and  might  be  arrested  and  '^''^  ("^' 
held  to  bail,  returnable  in  the  court  of  our  said  lord  the  king,  before  the  JJ^^^^J^J^ 
king  himself  (or,  in  C.  P.  <*  in  the  said  court  of  our  said  lord  the  king  of  ginai  ao-* 
tke  Bench  at  Westminster,")  was  sued  and  prosecuted  by  and  at  the  suit  tion  (6). 
nf  the  said  plaintiff,  in  the  said  suit  in  the  said  condition  mentioned.   And 
ftis,  ic. — {^Conclude  with  a  verification,  and  onerari non,  as  ante,  954.]  . 

[2^5^  plea,  non  est  factum,  as  ante,  952  ;  second  plea,  actio  non,  as  ante,  Plea  that 
106.] — ^Biecanse  he  says,  that  the  said  sheriff  of  —  was  not  commanded  ^^^^ 
ky  the  said  writ  of  latitat,  in  the  said  declaration  mjdntioned,  to  take  the  manded  bj 
mSA  E.  F.  in  manner  and  form  as  the  said  plaintiff,  assignee  as  aforesaid,  latiut  to 
kA  aboFe  thereof  in  the  said  declaration  in  that  behalf  alleged,  and  of  this  ^^^^  ^ 
Ae  said  defendant  puts  himself  upon  the  country,  &o. — [  Third  plea,  actio  in  deeianr 
wn.'] — ^Because  he  says,  that  no  such  writ  of  latitat,  as  in  the  said  decla-  tion  alkg- 

(•)  See  the  geDcral  note,  poet,  968.    JVU  Lord  Raym.  1600.— 2  Stra.  778.— Fort  868, 

4MiiatMd_pleatoadebtoaabailboiid,  2  867.-6  Burr.  2586.    See  the  forms,  Uarp 

iBi.  10^-6  JBbp.  88.  Pieo.  618,  6U,  607.-7  We&tw.  618. 

C»)  Ae  diteidaiii  nuit  pleed  speoiel^,  2 
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ox  BAa   ration  mentionod,  etw  isstaied  ooi  of  the  eoart  of  oar  lord  the  king,  befoi 
pi^''?'    ^^^  ^'^^  himself,  against  the  said  E.  F.  in  manner  and  form  as  tiie  saij 
Do^aoh^  plaintiff  hath  above  in  the  said  declaration  in  that  behalf  alleged,  and  o] 

writ  of  la-  this  tbasaid  defendant  pats  himself  apon  the  conntry,  Ao. [FotirOi  plet 

titateyer    ^clio  «o».]— Because  he  says,  that  there  is  no  such  record  of  the  sup] 
pf«k,  that  ^^  affidavit  of  the  cause  of  action  of  the  said  plaintiff  against  the  said  J 
there  was    F.  affiled  of  record,  in  the  said  court  of  oar  lord  the  king,  before  the  kioj 
no  affida-    himself,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  *coi 
caiwe  of*    plained,  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  praj 
iict'on  fiidd  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
of  record    ^jqq  thereof  against  the  said  defendant,  Ag. 

[   ^^^  J      And  the  said  defendant,  &c.  comes  and  defends,  <&c.  and  says,  that 
ba^  that    ^*^  plaintiff  ought  not  further,  Ac.  [onerari  non.}     Because  he  says,  thi 
after  the  .  ^  the  time  of  executing  the  writ  of  our  lord  the  king,  of  testatum 
com-         facias^  hereinafter  mentioned,  there  was  due  aqd  owing  from  the  said 
mence-^      F.  to  the  said  plaintiff,  for  and  on  account  of  the  said  debt,  damages,  cosi 
thcTaction,  ^^^  charges  in  the  said  declaration  mentioned,  the  sum  of  £ —  of  lawi 
the  debt     money  of  Great  Britain,  and  no  more,  to  wit,  at  Westminster,  in  the 
^*^h*^^^  county ;  and  the  said  defendant  further  says,  that  after  the  said  affirmant 
principal    ^^  ^^®  ^^^  judgment,  and  the  said  adjudication  of  the  said  court  of  Exchjj 
under  a     quer  Chamber,  Qhis  musi  agree  with  the  facts')  and  befor^p  the  exhibitixf 
J"^  ^'  .    of  the  said  bill  of  the  said  plaintiff  in  this  behalf,  to  wit,  on,  Ac.  in  [Hilar! 
(2)!        *  Term  last  past,  the  said  plaintiff,  for  the  obtaining  thie  said  money  then  di 
to  him,  in  respect  of  the  debt,  damages,  costs  and  chaises  aforesaid  caus< 
to  be  issued  out  of  the  said  court  of  our  said  lord  the  king,  before  the  kii 
himself^  the  said  court  then  and  still  being  at  Westminster,  in  the  com 
of  Middlesex,  upon  the  said  judgment  and  adjudication,  a  certain  writ 
our  lord  the  king,  called  a  [testatum  fieri  facias'\  directed  to  the  sheriff  i 
D.  against  the  said  J.  F.  by  which  said  writ  our  said  lord  the  king  co^ 
manded  the  said  sheriff,  that  of  the  goods  and  chattels  of  the  said  J. 
and  his  bailiwick,  he  should  cause  to  be  levied  the  said  sum  of  £ —  whij 
the  said  plaintiff,  therein  called  J.  L.  cltH*k,  lately  in  the  court  of  our  ss 
lord  the  king,  before  the  king  himself,  at  Westminster,  recovered  agaii 
the  said  J.  F.  for  the  debt  aforesaid,  which  was  adjudged  to  the 
plaintiff  in  the  said  court*  wliioh  he  had  sustained ;  also  the  said  £ — 
judged  to  the  said  plaintiff  In  the  Court  of  Exchequer  Chamber,  before 
justices  of  the  Common  Bench  and  barons  of  the  Exchequer,  of  the 
gree  of  the  coif,  according  to  the  form  of  the  Statute  in  such  case  m\ 
and  provided,  for  his  damages,  costs,  and  charges  which  he  had  sustaii 
by  reason  of  the  delay  of  the  execution  of  the  judgment  aforesaid,  and 
prosecuting  the  said  writ  for  cause  of  error  brought  thereupon  by  the  st 
J.  F.  against  the  said  plaintiff  in  the  said  Exchequer  Chamber,  al 
that  the  said  sheriff  should  have  the  money  before  our  lord  the  ki) 
at  Westminster,  on    [Monday  next    after   eight  days  of   the  Puri 

(c)  See  fbrma  referred  to,  and  note  6,  pre*  ed  on  this  miatake*  and  defendant  obtained  • 

ceding  page.    In  this  case,  there  having  been  yerdict,  2  Campb.  270,  and  see  2  Taont  899. 

a  misnomer  in  the  former  writ,  and  the  deola-  8  East,  88S. — ^Ante,  446,  n.    As  to  wboa 

ration  in  the  present  action  stating  that  a  this  is  pleadable,  see  ante,  447,  note 
irrit  was  issued  against  the  now  defendant  by        ((f)  See  Petersdorf  on  Bail,  S67. 
the  name  of  L.  F.  the  above  pleas  irere  fbi^nd- 
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mtioQ  of  the  Blessed  Virgin  Mary,]  to  render  to  the  said  plwntiff  for  hta  <»  ■*» 
debt  and  damages  aforesaid,  and  that  he  should  then  have  there  that  writ,  **""*• 
ipon  which  said  writ  afterwards,  and  "before  the  delivery  thereof  to  the 
said  sheriff,  was  indorsed  according  to  the  coarse  and  practice  of  the  said 
coi^,  a  direction  from  the  said  plaintiff  to  the  said  sheriff  to  levy  the 
sum  of  £ —  besides  interest,  poundage,  and  officer's  fees ;  and  which  said 
writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the  retnm  thereof, 

to  wit,  on  the day  of at  T.  in  the  county  of  D.  was  delivered  to 

then  being  sheriff  of  the  said  county  of  D.  to  be  executed  in  due 

form  of  law;  by  virtue  of  which  said  writ  the  said  sheriff  afterwards,  and 
before  the  return  thereof,  and  after  the  last  continuance  of  the  plea  afore- 
said, ihat  is  to  say,  after  the day  of in  [Hilary]  Term  last, 

from  which  time  the  plea  aforesaid  was  last  continued  here,  to in 

titts  same  Term,  and  before  this  day,  and  after  the  exhibiting  of  the  bill 
of  the  said  plaintiff,  that  is  to  say,  on,  &c.  within  his  bailiwick,  to  wit,  at, 
kt,  aforesaid,  did  cause  tp  be  levied  of  the  goods  and  chattels  of  the  said 

,  /.  F.  the  said  sum  of  £ —  being  all  the  money  then  due  and  •owing  to  [  •OSl  ] 
Ibe  said  plaintiff,  upon  and  by  virtue  of  the  said  judgment  and  adjudica- 

.  tioa,  and  all  interest  then  due  thereon,  and  also  the  poundage  of  him  the 
wd  sheriff,  and  officer's  fees,  as  he  was  directed  by  the  said  indorsement 
so  made  on  the  said  writ,  &c.  as  aforesaid ;  and  this,  &c.  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  further  to  have  or  maintain  his 

^  laid  action  thereof  against  him,  <!kc.  • 

[Onerari  non^  as  ante^  954.] — ^Because  he  says,  that  after  the  making  Plea  by 
of  a  certain  act  of  parliament,  made  and  passed  in  the  23d  year  of  the  !"?,  jJ  \^* 
leign  of  the  lord  Henry  the  Sixth,  formerly  King  of  England,  to  wit,  on  the  bond 

fte day  of A.  D.  to  wit,  at,  &c.  (renye)  aforesaid,  the  was  token 

laid  E.  F.  in  the'said  declaration  of  the  said  plaintiff  named,  was  arrest-  ^^^^ 
fA  at  the  suit  of  the  said  plaintiff  under  colour  of  the  said  writ,  in  the  said  after  re^ 
declaration  mentioned,  by  the  said  G.  H.  who  then  and  there  was  sheriff  tarn  of 

rf  the  said  county  of and  the  said  E.  F.  was  kept  and  detained  by  ![^**^'** 

tke  said  sheriff,  in  the  custody  of  him  the  said  sheriff,  under  color  of  the  the^statute 
laid  writ,  and  under  the  said  arrest,  for  want  of  his  finding  bail  for  his  ap-  28  Hen.  6. 

learance  before-  his  said  Majesty,  from  the  said day  of A.  D.  ^-  ®-  (^)- 

*^—  aforesaid,  and  until  after  the  said day  of—: —  mentioned  in  the 

Mud  writ,  and  until  he  the  said  defendant  as'bail  or  surety  for  the  said 
B.  P.  afterwards,  and  after  the  return  of  the  said  writ,  to  wit,  on  the      ■ 

day  of A.  I). aforesaid,  at,  &c.  (venue)  aforesaid,  by  the  said 

.vriting  in  the  said  declaration  mentioned,  bearing  date  the      ■"■■  day  of 

— —  A.  D. aforesaid,  but  in  fact  sealed  by  the  said  defendant,  and 

hy  him  delivered  as  his  act  and  deed,  on  the  said day  of A. 

■P.  — —  aforesaid,  and  not  before  the  return  of  the  said  writ,  became 
teuid  to  the  said  thea  sherifiE,  in  the  said  sum  of  £ —  under  th,e  condition 

(0  See  finiDS  of  pleas  of  ease  add  fiiTor,  and  other  forms,  7  Wentw.  618»  but  this  k 

Ihiwal.  Bad.  222. — 7  Wentw.  618,   14. — 1  tmnecessftry,  the  statute  being  a  public  act,  2 

haaA  15, 167^—2  Saund.  76;  and  as  to  this  T.  R.  676,  and  if  it  be  mis-reeited,  the  mis- 

fhiin  goiena,  see  Com.  Dig.  Pleader,  2  W.  take  wiU  be  foul,  Lord  Raym.  882.— DoagL 

&— 1  Bamid.  168,  n.  2.-2  Saand.  60,  in  94,  97  -~6  T.  R  776.-6  Wentw.  48,  n  a.    If 

vIh.    It  has  been  usual  in  precedents  of  this  the  bond  be  void  on  the  fiice  of  it.  the  plea  of 

fla,  to  set  ibrth  a  great  part  of  the  Statute,  nw.  ut  factum  wUl  suffice,  4  M.  &.  S.  388^— 

m  LU    Ent.   IJO.— Morg.  Proc.    507,  and  2  T.  R.  676. 
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OM  BAIL    aboYe-mentioned,  *for  ease  and  favor  to  be  Bbown  by  the  said  sheriff  to 
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the  said  E.  F.  from  his  said  imprisonment,  and  from  his  deliverance  there- 
from, to  be  had  and  obtained  ;  -which  said  writing  the  said  then  sheriff 
then  and  there  took  of  the  said  defendant,  by  color  of  his  said  office  of 

sheriff  of  the  said  county  of contrary  to  the.  Statute  aforesaid,  and 

so  the  said  defendant  saith,  that  the  said  writing  so  brought  here  into 
court,  is  void  in  law  by  force  of  the  said  statute.  And  this,  &c. — [^Qm- 
elude  with  a  verificaiion  and  onerafi  non^  as  ante^  954.] 

Comperuit      TActio  tum^  as  ante^  906,  first  form.'] — Because  he  says,  that  the  said 
addUmif).  jj.>.  did  appear  before  the  lord  the  king  [or,  in  C.  P.  "  before  his  ma- 
jesty's justices"]  at  Westminster,  on  -^ in  the  said  condition  of  the 

said  writing  obligatory  mentioned,  according  to  the  fdrm  and  effect  of  the 
said  condition ;  as  by  the  record  of  the  said  appearance  remaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself  [or,  in  C  P. 
^^  before  his  said  Majesty's  justices,"]  at  Westminster  aforesaid,  more 
fully  appears.  And  this,  £c. — [Conclude  with  a  verification,  by  the  re- 
cord, as  ante,  907.] 

Other  Defendant  map  plead  non  est  factum  ;  nil  debet,  is  a  bad  plea,  and  if 

pleftB.  pleaded,  plaintiff  should  demur  to  it,  for  if  he  join  issue  on  it,  he  will  be 
bound  to  prove  every  material  averment  in  his  declaration,  and  aha  let  the 
^  deff'ndant  into  any  defense  which  he  may  have  to  the  atfvm,  5  Esp.  38 ; 
see  1  Selw,  N.  P.  683.  Defendant  may  show  under  tlie  pleomof  non  est 
factum,  a  material  variance  between  the  bond  and  condition,  as  set  forth 
in  the  declaration.  2  Marsh.  96.-6  Taunt.  394,  S.  C.—R.  Sf  M.  98, 
or  thai  the  bond  is  void  by  erasure,  alteration,  cancelling,  Sfc.  5.  Co.  119. 
—  Co.  Lit.  356,  n.  or  by  matter  of  fact  that  voids  it  in  law,  as  coverture. 
—12  Mod.  609'.- 2  Campb.  212.— Lunacy,  2  Str.  1104.— 3  Campb. 
126.  Drunkenness^  B.  N.  P.  172.  or  that  it  was  delivered  as  an  escrow, 
4  Esp.  255 ;  ante,  962 ;  that  it  was  taken  and  dated  after  the  retumrdosy 
of  die  writ,  4:  M.  Sf  S.  338.-2  T.  R.  569,  or  that  the  condition  was  not 
filled  up  when  it  was  made,  3  Camp.  181 ;  see  Com.  Dig.  Fait,  a  1. 
But  intrinsic  matter,  which  shows  that  the  deed  was  voidable,  as  that  it 
was  not  made  according  to  the  23  H.  69.  c.  9,  or  that  there  was  no  process 
to  arrest^  the  defendant.  Say.  116,  must  in  general  be  pleaded.  The  cir- 
cumstance  of  the  action  beAig  brought  in  the  wrong  court,  as  we  have  seen, 
cannot  be  taken  advantage  of  under  this  plea,  ante,  445.  n.  The  irregular* 
ity  should  be  made  as  a  ground  of  motion,  to  set  aside  the  proceedings,  as 
defendant  should  plead  in  abatement  or  demurrer,  ante,  445,  n.  If  the 
bond  or  condition  be  incompatible  with  the  33  Hen.  6.  c.  9,  and  die  de- 

(/)  See  forms,  6  Wentw.  470,  478.— Lil.  Pleas  to  be  entered  in  the  filacer's  book,  1 

£nt  114, 124,  479,  498.— Brownl.  Bed.  200.  Taunt.  28;  and  see  6  Taunt  167.    This  plea 

Beplication,  && — ^1  Taant  28.    Upon  a  repU-  need  .not  be  signed  in  0.  P.    Tidd,  726.    See 

cation  of  nt*//ieZ  recorc/,  the  court  wiU  direct  form  of  replioi^ioa  of  nut  iitl  r^cord^UL 

the  daj-  of  the  appearance  of  the  Gommon  Ent  114,  498. 
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fid  appear  in  the  declaration;  it  need  not  be  pleaded^  and  (he  objection  ^"  >^^ 
«iS  he  had,  even  after  verdict.    2  T.  R.  596.  '^™- 

Tkt  mere  practice  of  the  court  cannot  be  pleaded  if  the  pratice  does  not 
fptoAe  merits  of  the  defense,  such  a  plea  neither  avoids  nor  denies  the 
Jtds  in  the  declaration.  The  mode  of  taking  advantage  of  irregularitilss 
mpraciicey  is  by  application  to  the  court,  or  by  plea  in  abatement,  5  Moo. 
168.— 1  B.  4*  A.  393.  The  defendant  cannot  plead  that  th**.  cause  was 
mtofeowrt,for  want  of  a  declaration  before  the  assignment  of4he  bond 
Mf  taken,  2  East,  442. 

MaUers  of  defense  in  equity,!  East,  158. — ^10  East,  377,  or  merely 

fmdtd  on  the  discretion  of  the  court,  cannot  be  pleaded.     2  East^  442. 

4  ib,  311.— 7.  ib.  153.— 2  Camp.  396.     Tfius  it  cannot  be  pleaded  that 

m  adton  is  brought  for  the  benefit  of,  or  as  trustee  for  the  sheriff  ^s  officer, 

T  East,  147 ;  and  seel  Lev.  235. 

U  flia^  be  pleaded  by  bail  that  the  principal  was  taken  under  an  attach-- 
mntfor  non-payment  of  costs,  2  B.  ^  A.  56.-4  Price,  23.        " 


Jie  defendant  may,  in  an  action  by  the  assignee  of  the  sheriffs  plead 

rally  that  the  bond  was  not  assigned  according  to  the  statute.   Willes, 
Sound.  61,  n. 

j^*See  the  precedents  of  pleas  in  action  on  replevin  bonds,  7  Wentw.  [  •983  ] 
'^.   Willes,  5,  6. — ^12  East,  585. — Morg.  516.     As  these  pleas  do  not  ov  bepl«- 
frequently  occur  in  practice,  it  is  sufficient  to  refer  to  the  above  pre-      ^™ 
ts.    Whatever  may  be  a  defence  to  the  action,  except  a  mere  matter     ■^""*" 
practioe,  should  be  pleaded  specially.     As  to  what  is  a  defense,  see 
457,  notes  ;  and  Wilkinson  on  Replevin.     The  court  will,  in  some 
,  in  an  action  on  a  replevin  bond,  give  relief  without  plea.     2  B. 
B.  107. — 4  Moore,  618 ;  as  where  execution  has  been  issued,  and 
and  paid  to  avowment  before  the  action  on  the  bond.     But  the 
will  not,  in  general,  set  aside  the  proceedings,  on  the  ground  that 
action  is  commenced  before  the  condition  has  been  broken,  because  it 
be  a  good  defence  to  the  action.    5  Taunt.  776.    Defend&nt  may 
that  there  was  fraud  in  obtaining  the  judgment,  2  Marsh.  392. — 7 
i  97.-6  Moore,  495. 

[First  plea,  non  est  factum,  after  craving  oyer  of  bond  and  condition,  as  on  babtab- 
J,  958 ;  second  plea,  actio  non,  as  ante,  906,  third  form.! — ^Because  he  ^^  "^"^ 

JVbn  dam^ 

Sie  the  deelATiUioii  on  the  baetardy  wardens,  &o.  this  plea  is  safiSdettt,  bat  if,  as  /^ 

Mtbg  out  the  oondition,  ante,  ^40,  is  frequent,  the  condition  be  for  the  payment  ^°'* 

tkt  prnedents  of  pleas,  2  Saond.  81. — 7  of  a  speeifio  sum  per  week  for  the  inaintenanoe 

^.  616, 616.-    1   Hen.  Bla.  258. — ^Plead.  of  the  child,  performance  mnst  be  pleaded 

290.    See  the  law,  Bnm,  J.  tit.  «<  Bat-  specially,  see  1  B.  &  P.  688,  640,  n.  a.  b.    1 

V'  26th  ecBt.     If  the  oondition  of  the  Saund.  116,  n.  1.    Care  also  must  be  taken  to 

be  mecelj  to  indemnity    the  church-  pleadspeciaUy  inexcuseofperformanoe,  forif 
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ON  BA8TA&-  says,  that  the  said  churchwardens  and  cverseers  of  the  poor  of  the  parish 

DT  B0HD8.  Qf aforesaid,  at  the  time  of  making  the  said  writing  obligatory,  and 

named  in  the  said  condition  thereof,  and  their  successors  for  the.  time  be- 
ing, and  the  inhabitants  and  parishouers  of  the  said  parish  of at  the 

time  of  making  the  said  writing  obligatory,  and  mentioned  in  the  said 
condition,  and  their  successors  for  the  time  being  have  not,  nor  have,  nor 
hath,  any  or  either  of  them  at  any  time  since  the  making  of  the  said  writ- 
ing obligatory,  hitherto  been  in  any  manner  whatsoever  damnified  for,  or  by 
reason  or  means,  or  on  account  or  any  matter,  cause,  or  thing  in  the  said 
condition  of  the  said  writing  obligatory  mentioned.  And  this,  &c. — [  Cbn- 
elude  with  a  verificatiofiy  as  ante,  907,  sixth  form.'] 

t*984]  [* First  plea^non  est  factum^  as,  ante ,  952;  second  plea  non  damniji- 
hat  after  catus,  flwf  ante^  983 ;  third  plea^  actio  non^  as  ante^  906.] — Because  he 
bastardy*  says,  that  after  the  making  of  the  said  writing  obligatory  and  condition, 
bond,  the  and  before  the  birth  of  the  said  child  whereof  the  said  [Mary  P.]  declared 
woman  herself  to  be  pregnant  as  aforesaid,  the  said  [Mary]  voluntarilv  removed 
remo"^di^^^  herself  from  the  said  parish  of  [Partrishow,]  to  the  parish  of  [talgarth,] 

into  anoth-  in  the  county  aforesaid,  and  afterwards,  to  wit,  on  the day  of 

er  parish,  Jq^  ^c.  was  delivered  of  the  said  child,  in  the  said  condition  mentioned, 
chUd*was  thereof  the  saidTMary]  had  so  declared  herself  pregnant  as  aforesaid, 
there  born  in  the  parish  of  [Talgarth,]  aforesaid,  the  said  child  being  then  and  there 
and  settled  born  a  bastard ;  by  reason  whereof  the  said  child  was  lawfully  settled  in 
therefore  ^^®  ^^'^  parish  of  [Talgarth,]  and  was  not,  nor  at  any  time  since  the  birth 
piaiDti&  thereof  hath  been  chargeable  to  or  lawfully  settled  in  the  said  parish  of 
\fere  of  [Partrishow]  ;  and  so  the  said  defendant  saith,  that  if  the  above-named 
wrong'™  churchwardens  or  overseers  of  the  said  parish  of  [Partrishow,]  and  their 
damnified  successors  for  the  time  being,  and  the  inhabitants  and  parishoners  of  the 
(*)•  said  parish  of  [Partrishow]  for  the  time  being,  or  any  or  either  of  them, 

have  been  at  all  damnified  by  reason  of  the  birth,  education,  or  main- 
tenance of  the  said  child,  or  by  reason  of  any  charge  touching  the  same,- 
the  said  churchwardens,  overseers,  and  inhabitants  of  the  parish  of  [Par- 
trishow,] have  been  so  damnified  by  their  own  voluntary  act,  and  of  their 
wrong,  and  this,  &c. — [  Conclude  with  a  verification,  as  ante,  907,  sixth 
form.] 

OH  iHDEi*-  [Actio  non,  after  craving  oyer ,  of  the  bond  and  condition  as  ante,  953.] 
KiTY  — ^Because  he  says,  that  the  said  plaintiff  hath  not,  at  any  time  since  the 
jvbn  dnm^  making  of  tho  said  writing  obligatory  and  condition  thereof,  hitherto  been 
nifUatiu  in  auywisc  damnified,  by  reason  or  means  of  any  matter,  cause  or  thing 
r*  •Q«^  -  *in  the  said  condition  of  the  said  writing  obligatory  mentioned.  And  this, 
I.   ^^^  J  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form."] 

the    defendant    plead   non  damnificatut,  he  rejoinder  woald  be  a  departure,  2  Sannd.  184» 

cannot    afterwards  r^oin  that  the  plaintiff  — Atite,  977,  n.  y. 

would  not  suffer  him  to  support  the  child,  or  (i)  See  note  to  the  former  precedent,  and 
that  the  plaintiff  was  damnified  of  his  own  to  the  forms,  9  Wentw.  616'  to  621  — 1  Saund. 
wrong,  as  such  rejoinder  would  be  a  departure,  116  When  the  condition  of  the  bond  is  mere- 
ante,  977,  n.  y  — 2  Saund.  88.  ly  to  indemnify,  this  plea  is  sufficient,  bat 
(A)  It  is  proper  to  plead  this  specially;  for  when  the  condition  stipulates  to  perform  any 
if  the  defencUnt  only  pletid  non  damnificniuM,  particular  act,  performance  must  be  specially 
he  cannot  afterwards  rejoin  that  the  plaintiffs  pleaded,  1  Saund.  116,  n.  1,  as  in  the  IbUow- 
w«ire  damnified  in  their  own  wrong,  as  such  mg  precedents,  1  B.  &  P.  688,  640. 


r 


IN  DEBT  ON  SPECIALTIES.  985 


[Adio  91091,  as  ajUe^  906.] — ^Becaasc  he  says,  that  if  plaintiff  has  been  on  indkm- 
^Daified  for  or  by  reason  or  means,  or  on  account  of  any  matter,  cause,    ^^^^ 
m  thing,  in  the  said  condition  of  the  said  writing  obligatory,  [or,  when  the  pj^  ^^^^^ 
keack  is  slated  in  the  dedarcUion^  say,  '^  in  the  said  declaration,"]  mem-  if  piaintitr 
imed,  the  said  plaintiff  has  been. so  damnified  of  his  own  wrong,  and  by  suffered 
Wi  through  his  own  means  and  default.     And  this,  Ac. — F  Conclude  with  *^  1?™' 
itmficatwny  as  ante^  907,  sixth  form,}  by  his  own 

I  wrong  and 

I   [Actio  nonj  as  ante^  906.] — Because  he  says,  that  he  the  said  defend-  f,®^"^  j*  • 
|iit  did  pay  the  arrears  of  the  said  annuity  to  the  said  Ann,  and  every  part  ^^^^  ^ 
!flereof,aod  well  an<^ sufficiently  save,  protect,  defend,  keep  harmless,  debt  on     ^ 
|IBd  indemnified  the  said  Joseph  Walker,  his  executors  and  administra-  ^^^^^t  'o 
iSD,  and  bis  and  their  goods,  estates,,  and  effects,  from  and  against  the  andindem- 
nfmeot  of  the  said  sum  of  money  mentioned  in  the  said  schedule  in  the  nify,  that 

id  declaration  mentioned,  and  from  and  against  all  actions,  suits,  claims,  defendant 
demands,  for  or  upon  account  of  the  same,  according  to  the  tenor  and  andmdem. 
,  true  intent  and  meaning  of  the  said  covenant  iu  the'said  indenture  nify. 

tained,  and  of  this  he  the  said  defendant  puts  himself  upon  the  coun- 

,4c. 


[Actio  non^  after  craving"  oyer  (/)  of  the  bond  and  condition^  and  set-  o»  ^»ond3 
out  the  latter,  as  ante.  953.] — Because  he  saith,  that  he  the'said  de-  I^^J,^^ 
It  did  (m)  from  time  to  time,  and  at  all  times  after  the  making  of  the  of  oove- 
writing  obligatory,  and  the  said  condition  thereof,  well  and  truly  ob-    n^nts 
5,  perform,  fulfil,  and  keep  all  and  singular  the  articles,  clauses,  pay-  J'^^^  p«^- 
»t8,  cooditions,  and  agreements  in  the  said  condition  of  the  said  writing  gg^raliy, 
^  gatory  specified,  comprised,  and  mentioned,  in  all  things  therein  con-  of  bond 
jiacd  on  his  part  and  behalf  to  be  observed,  performed,  fulfilled^  and  ^edition- 
according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the  formanor* 
condition  of  the  said  writing  obligatory.     And  this,  &c. — [^Conclude  of  aots 
I  a  verification,  as  antCj  907,  sixiJiform.']  therein 

mentioned 

[Seethe  notes  to  the  former  precedent,  and  the  forms  in  8  Wills.  383.  r  tggg  -i 
^Cowp.  575,  6. — 2  Sound.  409*.     The  ptea  may  be  in  the  foltowing  ]^^^  j.^  ^^ 
"^'-^ Actio  nan,  after  craving  oyer  of  the  bond  and  condition,  contain-  a  bond 
stipulations  not  to  perform  some  acts  and  to  perform  others,  as  also  condition- 
"  lions  in  the  disjunctive  or  alternative,  and  in  the  affirmative  and  ^^^  ***® 

out  the  condition,  as  ante,  953.] — because  he  saith,  that  he  the  said  ^^e  ns 
idant  did  not,  &c.  [^Alleging  that  defendant  did  not  do  any  of  well  of 
Mts  he  stipulated  to  perform,  and  which  may  be  in  the  words  of  «^^«/»wtt3 

I*)  Wliere  aU  the  ooTenants,  &o.  in  the  eaoh  must  be particalarly  stated,  1  Saund.  116,  nffirmatire 

"'are  in  tbe  affirmative  and  not  in  the  17,  note  1. — i  East,  344. — Ante,  vol.  i. Index,  covenants. 

^■orin  the  disjunotive  nor  alteroar  tit.  '*  Performance.**  Observ- 

pcHbTBaiice  maj  be  pleaded  generaUy  in        (0  ^  defendant  cannot  plead  performance  ance  of  the 

idi  of  the  condition,  and  the  phtintiff  of  the  condition,  without  praying  oyer  and  negitlive 

m  hk  leplication  show   a    breach,  2  setting  out  the  condition  iu  ktee  verba,  2  Saund.  covenants. 

410,  n.  8. — 4  East,  S40.— Com.  Dig.  409,  note  2. 

;  B.  26. — 1  Saand.  116,  note  1. — Ante,        (m)  In  pleading  performance  generaUy,  the 

Index,  tii.  .**  Performance. **    See  the  allegations  in    the  plea  are  usually  in  the 

^d  performance  generaUy,  7  Wentw.  woids  of  the  condition,  unless  the  thing  to  be 

^7,  but  if  there  be  anything  spedfio  or  performed  be  specific,  in  which  case  the  time 

Hr  m  the  thing  to  be  peribnnedf  though  and  mode  of  performance  should  be  specially 

.      ^g  of  number  of  acts,  perfbrmanoes  of  stated,  see  ante,  686,  note  k. 
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ON  wmxm  Hie  condition^  see  the  precedent^  2  Saund.  409,  and  then  proceed  to  state 

MuoiAN?ir  ^*^  defendant's  performance  of  the  alternative  covenant^  according^  to  the 

OF  COVE-  fact  which  may  be  as  follows :]     And  the  said  defendant  in  fact  saith, 

NAXTs.     that  he  the  said  defendant,  after  the  making  of  the  said  writing  obligatory, 

Perfbrm-    to  wit,  on  the day  of A.  D.  — —  at,  Ac.  aforesaid,  did,  &c. 

^aiurnatU'^  [JGfefc  State  the  performance  by  the  defendant  of  the  alternative  covenant^ 
or  dUjunc  t.  e.  that  he  did  one  or  other  of  the  acts  which  he  had  the  option  to  per- 
tiv  oovo-  form^  and  then  state  generally  the  defendant's  performance  of  the  affirm- 
*^^^  ative  covenants  as  follows  .•] — And  the  said  defendant  further  saith,  that 
he  the  said  defendant  did  m>m  time  to  time,  and  at  all  times,  after  the 
^  making  of  the  said  writing  obligatory,  well  and  tmly  obserr^,  perform, 

fulfil,  and  keep,  all  and  singular  other  the  articles,  clauses,  payments, 
conditions  and  agreements,  in  the  said  condition  of  the  said  writing  oblig- 
atory specified,  comprised  or  mentioned  in  all  things  therein  contained 
on  his  part  and  behalf  to  be  observed,  performed,  fulfilled,  and  kept,  ac^ 
cording  to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  con- 
dition of  the  said  writing  obligatory.  And  this,  Ao. — lOonclude  with  a 
veriftcaHony  as  ante,  907,  sixth  formJ] 

m 

Perform-  [Actio  fion,  as  antc^  958,  after  craving  oyer  of  the  bond  and  condition, 
ancf^  of  the  oM  Setting  out  the  latter^  which  was  for  the  performance  of  covenant  in 
affirmatu%  flfi  indenture,"] — Because  he  says,  that  the  said  indenture,  [or,  "articles 
i»erform-  of  agreement,'*  *Sf*c.  according  to  the  fact]  in  the  said  condition  of  the 
anoe  gene-  said  writing  obligatory  mentioned,  was  and  is  a  certain  indenture,  [or^ 

rally  to      4<  articles  of  agreement,"  4^.]  made  heretofore,  to  wit,  on  the day 

b^nd  am-  of  - —  A.  D. to  wit,  at,  Ac.  (vcnw)  aforesaid,  between  the  said 

ditioned      plaintiff  on  the  one!  part,  and  the  said  defendant  of  the  other  pairt,  and 
for  per-      which  Said  indenture,  sealed  with  the  seals  of  the  said  plaintiff,  and  de- 
o?^ve^    fendant  respectively,  and  bearing  date  the  same  day  and  year  aforesaid,  is 
nants  in '    now  in  the  custody,  possession,  or  power  of  the  said  plaintiff,  and  therefore 
ttfi  indent   j^^  ^j^q  ga|Jj  defendant  cannot  produce  the  same  here  in  the  court,  and  which 
r*^*QQ7  1  ®^^^  indenture  is  as  follows : — [here  copy  the  indenture  verbatim  to  the  end 
L   ^°  *  J  of  the  words  "  in  witness,  &c.' J  (w),  as  by  the  said  indenture  reference  be- 
ing thereunto  had,  will  fully  appear ;  and  the  said  defendant  further  saith 
that  the  said  defendant  hath  always,  since  the  making  of  the  said  writing 
obligatory,  hitherto  well  and  truly  observed,  performed,  fulfilled,  and  kept 
all  and  singular  the  covenants,  articles,  clauses,  provisos,  conditions,  and 
agreements  in  the  said  indenture  comprised  and  mentioned,  which  on  the 
part  and  behalf  of  him  the  said  defendant  and  his  assigns,  were  or  ought  to  be 


(m)  See  Ibrms,  1  Saand.  52  to  66. — 8  Wile,  his  poflBeseion.    1  Saund.  8,  9. 
881  to  885,  and  7  Wentw.  587 .-^Co.  Ent  130»        (n)   Sometimes    the    preoedonts    do    not 

184.— 1  Saond.  10,  n.  1.— Lil.  Ent  115, 116,  state    the  whole    deed,  but  only  the  parts 

118,  and  the  notes  to  the  preceding  forms,  containing  the    ooTenants,  thus,    '*whcret^ 

The  whole  of  the  indentuns  referred  to  in  the  the  said  A.  B.  demised,"  &o.  {tetting  it  oit 

condition,  ought  in  strictness  to  be  set  forth,  according  to  the  legal  effect  and  concluding, 

as  in  the  prModents,  1  Saund.  52  to  55. — See  afler  reference  to  the  leaee,  aefollowe :)  **  and 

4  East,  8^,  note  4,  and  865,  6. — ^1  Saund.  which  said  ooTenant   and  matters  herdnbe- 

816, 17,  note  2,  9,  note  1. — 2  Saund.  409,  fore  set  forth  are  all  the  oovenants,  grants, 

note  2,  and  the  defendant  cannot  crave  ojer  articles,  clauses,  proTisos,  payment,  agree- 

of  such  indenture,  though  it  be  in  the  hands  ments,  and  oonditions,  which  on  the  part  and 

of  the  plaintiff,  though  the  court  will  oompel  behalf  of  the  said  E.  F.  were  and  ou^t  to  be 

the  plaintiff  to  give  a  oopy  of  the  indenture  to  obsenred,  performed,  and  ftilftUed,  aooording 

the  defendant,  where  ho  has  not  one  part  in  to  the  said  indenture. 
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meij  performed,  fulfilled,  or  kept,  according  to  the  true  intent  and 
liog  of  the  said  indenture.  And  this,  &c. — [  Conclude  wUh  a  veru 
ion,  as  ante  J  907  j  sixth  form.'] 

[Actio  noUj  after  craving'  oyer  qf,  the  bond  and  condition^  and  setting 
Ike  lattery  as  ante,  953.1 — Because  he  says,  *that  there  was  not,  nor 
there  any  negative  or  disjunctive  covenant  or  agreement  contained  or 
ufiedin  the  said  indenture  in  the  said  condition  of  the  said  writing  ob- 
ttOTj  mentioned,  on  the  part  and  behalf  of  the  said  defendant  to  be 
liUed,  done,  observed,  performed,  fulfilled,  or  kept;  and  that  he  the 
^  defendant  hath  well  and  truly  performed,  fulfilled,  and  kept  the  said 
-mentioned  indenture,  and  all  things  therein  contained,  on  his  part 
behalf  to  be  observed,  performed,  fulfilled,  and  kept,  according  to 
true  intent  and  meaning  thereof.  And  this,  &c. — [  Conclude  with  a 
:ationy  as  ante,  907,  sixth  form.'] 

i[SeetheprecedentSy  1  Sound.  145,146;  3  Wils.  383;  and  5  TVentw.  Perfbrm- 
,  588.  The  form  of  this  plea  is  precisely  similar  to  the  four  prece-  J^^^l*^*" 
'^,  except  in  the  mode  of  stating  the  performance^  which  must  neces- 

be  according  to  the  fact  of  each  particular  case,  and  may  be  in  sub^ 

,  as  in  the  precedents  above  referred  to.] 

After  crating  oyer  of  the  bond  and  condition^  and  setting  out  the  lot-  iSxeuseot 
andpleading  actio  non^  as  ante^  953,]  and  if  the  bond  be  conditioned  ^^^ 
the  performance  by  the  defendant  of  covenants  in  an  indenture^  Sfc. 

such  indenture  y  pleas  of  this  nature  y  stale  the  mailer  of  excuse  for 
defendants  non-performanccy  and  conclude  with  a  verification ;  see 
precedenlj  1  Sound.  100.  of  plea  to  debt  on  bondy  conditioned  to 

'far  moniesy  S^.  that  no  money y  SfC.  came  to  the  defendants  handy 
see  2  Easty  485,  where  the  death  of  one  of  several  obligees  was  • 
led  to  debt  on  a  bond  to  account  for  monies  received  by  the' defendanlj 
the  deceased  and  other  obligees  ;  the  following  plea  of  non-perform-' 
*ybylhe  plaintiff y  of  a  -condition  precedent  may  serve  as  a  general, 
as  to  the  mode  of  arranging  the  different  allegations. 

\Actio  nony  as  antCy  906.] — ^Because  he  says,  that  the  said  defendant 

^re  the  said day  of,  &c.  in  the  said  agreement  mentioned,  to  wit, 

I  Ac.  at,  &G.  (venue^  was  ready  and  willing  and  offered  to  the  said 
^ntiff  to  produce  a  clear  and  perfect  title  in  the  law,  of  and  in  the  said 

mages  and  tenements,  and  to  execute  a  proper  conveyance  thereof  to 
,  said  plaintiff,  to  hold  to  him  the  said  plaintiff,  his  heirs  and  assigns 
(ever,  upon  his  the  said  plaintiff's  paying  to  the  said  defendant  the  full 
^  of  £ — ,  as  and  for  the  purchase^money  thereof,  whereof  the  said 

Btiff  then  and  there  had  notice ;  but  that  the  said  plaintiff  then  and 


Atte  thk  farm  of  pleoding,  see  4  EMt, 
Ante,  966  notbk;  and  1  Saund.  817, 
'  and  ToL  !.  Index,  tit.  **  Performance.** 
\fmt»nM6  whether  ibis  ibrm  wiU  Baf. 
his  fteqoently  been  adopted  in  prao- 
I  the  indenture  referred  to  in  the  eon- 
is  reiy  long. — ^If  there  be  a  negatiye  or 
ttire  eorenant,  the  plea  may  state,  that 


the  indenture  contained  the  same,  and  aver 
that  there  was  no  other  each  covenants,  and 
show  performanee  thereof,  and  oonolude  as 
above,  stating  the  general  perfbrmanoe  of  the 
affirmative  covenants 

(p)  When  a  surety  cannot  plead  an  induU 
geooe  to  the  principal,  see  10  East,  86. 

iq)  See  Dougl.  684. 
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X  BONDB  iji^re  req^ir^  the  said  defendant  not  ever  (r)  to  prodace  the  same,  or  to 
fokiu!^'b  execute  the  said  conveyance  to  the  said  plaintiff,  and  the  said  plaintiff  thea 
OF  covs-  and  there  forbid  the  said  defendant  then  or  ever  so  to  do ;  and  the  said 
itASTs.  plaintiff  then  and  there  declared  to  the  said  defendant  that  he  would  not, 
nor  did  he  ever  pay  to  the.  said  defendant  the  said  sum  of  £ — ,  &c.  as  for 
the  said  purchase-money,  and  the  said'  plaintiff  then  and  there  wholly  de- 
clined and  disavowed,  and  discharged  the  said  defendant  from  the  carry- 
i]]g  of  the  said  agreement  in  the  said  declaration  mentioned  into  execution, 
for  which  reason  and  no  other  the  said  defendant'did  not,  upon  or  before 
the  said  day  of,  &c.  produce,  nor  hath  he  at  any  time  sipce  hith- 
erto produced  a  clear  and  perfect,  or  other  title  in  the  law,  of  and  in  the 
said  freehold  messuages  and  tenements,  and  premises,  or  any  part  thereof, 
ta  him  the  said  plaintiff,  to  hold  the  same  to  him  the  said  plaintiff,  his 
heirs  and  assigns  for  ever,  according  to  the  tenor  and  effect,  true  intent 
and  meaning,  of  the  said  agreement  in  that  behalf,  and  this,  &c, — [Cbn- 
cludle  with  a  verification^  as  ante,  907,  sixth  form.^ 

NoD-per.        [^Actio  nofiy  after  craving  oyer  of  the  bond  and  condition^  and  setiing 
b  ""SSotiff  ^^  ^''^  lattery  as  ante,  953,  or  if  the  bond  be  conditioned  for  the  perfomh 
of  a  oondi-  ^^^^  of  covenants  in  an  indenture^  and  the  plaintiff  has  neg'iecled  ta 
tion  pr«ce-  perform  a  conditian  precedent  therein,  then  set  forth  the  indenture^  a»i 
^^^         the  reference  thereto,  as  in  the  precedent,  ante,  968,  and  then  state  tki 
plaintiff  h  non-performance,  as  follows ;] — And  the  said  defendant  as  te 
the  said  covenant  in  the  said  indenture  contained,  that  he  the  said  de- 
fendant would,  during  the  continuance  of  the  said  demise,  repair,  and  kee[^ 
in  repair,  the  said  demised  premises,  with  the  appurtenances,  being  al« 
lowed  timber  in  the  rough,  su£Scient  and  proper  for  such  repair,  from  time 
to  fime  to  be  provided  and  set  out  by  the  said  plaintiff,  his  heirs  and 
assigns  \this  is  to  be  according-  to  the  words  of  the  particular  covenaiU 
>  qualified  by  the  condition  precedent"],  the  said  defendant  saith,  that  at  the 
time  of  the  making  of  the  said  demise,  the  said  premises  were  nrinoas,' 
.  prostrate,  and  in  great  decay,  for  want  of  needful  and  necessary  repara* 
tion  and  amendment  thereof,  and  that  after  the  making  the  said  indeoturOi 

to  wit,  on  the day  of A.  D; at,  Ac.  (venue^  aforesaid, 

there  was  need  and  occasion  for  a  large  quantity,  to  wit,     ■      loads  of 
timber  in  the  rough,  to  repair  the  said  demised  premises,  with  the  appur*' 
tenances  ;  and  the  said  defendant  then  and  there  requested  the  said  plains 
tiff  to  allow  him  the  said  defendant  timber  in  the  rough,  sufficient  9jA\ 
proper  for  the  repair  of  the  said  demised  premises,,  with  the  appurte* 
nances,  and  to  provide  and  set  out  the  same  accordingly,  yet  the  said! 
plaintiff  did  not,  nor  would,  when  he  was  so  requested,  as  aforesaid, 
or  at  any  time  before  or  since,  allow  to    him-  the  said  defendant 
timber  in  the   rough,  sufficient  or  proper  for  the  repair  of  the  said 
demised  promises,  with  the  appurtenances,  or  provide  or  set  out  the 
same,  but  then   and  there  wholly  neglected  and  reftised^  and   hath 
thence  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  Ac. 
(yenue^  aforesaid ;  and  the  said  defendant  fhrther  saith,  that  he  the  said  de- 
fendant hath  always,  (1)  since  the  making  the  writing  obligatory,  well  and 

(r)  This  form  was  drawn  by  an  eminent  Pleader,  but  it  seems  an  awkward  mode  of  statins 
.     the  facts. 


(1)  When  a  defendant  would  excuse  himself  for  the  non-appearance  of  part  of  the  condition 
of  a  bond,  he  must  also  plead  performance  of  every  other  part;  because  if  any  part  be  broken, 
the  penalty  is  forfeited,  10  ftlass.  643,  "^  *^ 
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truly  observed,  perfonned,  fulfilled,  ai^d  kept,  nil  and  siagolar  other  the  05  b<^  ^ 
ooveoants,  articles,  clauses,  provisos,  payments,  conditions,  and  agrcn^   to^^BSn- 
nents,  in  the  said  indenture  comprised  and  mentioned,  Vhich  on  tbapis^N;  '^^^ 
und  behalf  of  him  the  said  defendant  and  his  assigns,  were  or  ough&ta^&e'   hanii. 
observed,  performed,  fulfilled,  or  kept  according  to  the  truQ  jnt^ntVud  [  *ggo  ] 
meaning  of  the  said  indenture.    And  this,  &c. — [^Conclude' ^ifh  d  veri- 
JiaUion^  as  atUe^  907,  sixth  form'']  ."-'"r--*'* 

S First  piea^  non  est  factum^  as  ante^'  952  ;  secondCy^nctio  non^  as  ante^  ^^  <^^^* 
,  third  farm.'] — ^Because  he  saith,  that  alth6u^6'Jbe  the  said  plaintiff   ™i^t^ 
fi>r  a  reasonable  time  after  the  making  of- ih'o/i^aid  charter-party,  wasxoadeo- 
ready  and  willing,  at  St.  Michael's  afore^ti^,  to  load  and  put  on  board  lantion  in 
meh  ship  or  vessel  a  cargo,  according  to  t£e  moaning  and  effect  of  J;he  ^^\^^ 
said  chflj^r-party ;  yet  the  said  plaintiff  in  fact  saith,  that  the  said  ship  party/for 
iras  not,  at  the  commencement  of  the  said  voyage,  seaworthy,  and  during  a  penalty 
the  said  voyage  was  not\ept  staunch,  tight,  and  strong,  well  manned,  ^ornot 
rietualled,  tackled,  and  provided  in  every  respect  fit  for  performing  the  car^  of  * 
said  voyage,  according  to  the  said  charter-party,  but  on  the  contrary  fruit  at  St 
thereof  the  tackle  of  the  said  ship  or  vessel,  during  •the  said  voyage,  was  ^^io^^i's, 
vhoUy  insafficient  and  unfit  for  performing  the  said  voyage,  contrary  to  [  *991  ] 
the  meaning  and  effect  of  the  said  charter-party  ;  and  by  reason  thei'eof  ^^^  ^^e ,    ' 
the  said  ship  or  vessel,  during  the  said  voyage,  was  greatly  delayed  in  ^JJ^^^'* 
performing  her  said  voyage,  and  did  not  nrrivo  at  St.  M ichael's  aforesaid  bo  nnsefr- 
for  a  great  and  unreasonable  length  of  tique  after  the  making  of  the  said  ^,^y  ^a^k* 

charter-party,  to  wit,  until  the      ''    day  of in  the  year  of  our  Lord  ieii»  that 

^— and  therebv  divers  large  quantities  of  fruit,  which  he  the  said  plain-  5°  consc- 
tiff  had  before  'then  provided,  and  had  ready  at  St.  Michael's  aforesaid,  ^^'^.g'® 
in  order  that  the  same  might  be  shipped  and  loaded  at  St.  Michael's  afore-  delayed  in 
said,  on  board  of  the  said  ship  as  her  cargo,  in  pursuance  of  the  said  her  out- 
diarter-party,  be.eame   and  were  perished  and  wholly  destroyed,  and  ^^^^J' 

*  thereby,  he  the  said  plaintiff  was  hindered  and  prevented  from  shipping  did  not  a^ 
and  loading  on  board  the  said  ship  or  vessel  such  a  cargo  as  aforesaid,  to  ^^^'^  ^^ 
wit,  at,  &c. — ^Conclude  with  a  verification^  as  ante^  907,  sixth  form,]      J^e^at^St 

Michaers 

{Third  plea^  actio  nan^  as  ante^  906,  third  form,] — Because  he  says,  *<>  reo«i^e 
that  the  said  ship,  in  the  said  charter-party  mentioned,  was  not,  at  the  ^afd  (s). 
eommeocement  of  the  said  voyage,  and  was  not  during  the  same  voyage  ^^\^  ^\^ 
^  kept  staanch,  tight,  and  strong,  well  manned  and  victualled,  tackled  and  more  con- 

*  provided,  in  every  respect  fit  for  merchants'  service,  and  particularly  for  ®'*^ 
preparing  the  said  intended  voyage  in  the  said  charte?*-party  mentioned, 
Tho^by,  and  not  by  reason  of  any  of  the  perils  or  other  causes  in  the 
«aid  charter-party  mentioned,  the  said  ship  was  prevented  from  arriving 
at  St.  Michael's  aforesaid,  within  a  reasonable  time,  for  receiving  a  cargo 
from  the  said  plaintiff,  or  his  agents  there,  according  to  the  true  intent 
and  meaning  of  the  said  charter-party.     And  this,  <&c. 

[Actio  non^  as  ante^  906,  third  form,] — Because  they  say,  that  the  Plea  to  do- 
^id  ship  did  not  stay  and  continue  at  the  said  ports  of  L.  &  S.  respeo-  ^t^^fj^of 
tively  for  the  space  of  sixty-five  running  days,  or  any  number  of  days,  nor  theowcer 
fat  the  space  of  ten  days,  or  /tny  number  of  days  after  the  expiration  of  of.a  ship 
tte  said  sapposed  sixty-five  days,  in  manner  and  form  as  the  said  plaintiff  J^^"^JgJ^* 

fbr  a  Den— 
(I)  See  other  p!ca«  to  charter-parties,  3  East,  233,  and  post  in  covcnaut,  1007.  *^ 
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'^^^W  ^^^^  above  in  his  declaration  alleged,  and  of  this  thej  put  themsclres  upon 
^  TiS.*   *^^  country,  &c.  [^Actio  non] — Because  they  say,  that  after  the  arrival  of 


■l^'ltlve^jBaid  ship  off  S.  as  in  the  said  declaration  mentioned,  and  within  the 


aity  incur.  ^jScB  oC  sixty-five  days,  and  ten  days  after  the  expiration  of  the  said 
r^  **y  sixty-ftve  jdays  from  the  arrival  of  the  said  ship  at  the  said  last^mentioDed 
charter-  P^^?  ^  yK>w  the,  &c.  at  S.  aforesaid,  'to  wit,  at  London,  &c.  they  the 
party,  that  Haid  defchdfik&t0*4id  offer  and  tender  goods  and  merchandizes  to  load  on 
the  ship  board  the  said  j»hi^  to  be  carried  by  the  same  from  the  said  port  of  S.  on 
stay'at  ^^^  retum  to  thOi-ppiJ'of  London,  as  it  was  lawful  for  them  so  to  do  ac- 
loading  cordiug  to  the  purpoi^-atui  4j*ue  intent  of  the  said  charter-party  of  afireight- 
port  sixty-  nient,  but  which  said  gQD()s  kfvd  merchandize  the  said  plaintiff  then  and 
ning^days  ^'^crc  refused  to  receive  6n:b1p&rd  the  said  ship  there  for  her  homeward- 
ftnU  ten  bound  voyage,  and  to  sail  homeward  to  the  port  of  London,  according  to 
™ore.  the  form  and  effect  of  the  said  charter-party.  And  this,  4c.  wherefore, 
Pi^°  that  ^^-  [-^^^^  ^^^^  • — Because  they  say,  that  after  |he  arrival  of  the  said  ship 
defend-  at  the  Said  port  of  S.  as  in  the  said  declaration  mentioned,  and  within  the 
ants  were  space  of  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the 
laftd^^ear*  ^^^^  sixty-five  ^nning  days  from  the  arrival  of  the  said  ship  at  the  said 
go,  and  of-  last-mentioucd  port,  to  wit,  on,  &c.  at,  &c.  to  wit,  at  London,  &c,  they 
feied  to  do  the  said  defendant  did,  during  the  said  time  of  the  said  ship  being  at  L. 
^intiff  ^^^  S.  load  and  despatch  the  said  ship,  at  and  from  the  said  port  of  L.  and 
refused  to  S.  respectively,  with  divers  goods  and  merchandizes  to  be  carried  from 
r^oQoS  *^®°®®  ^  London,  according  to  the  form  and  effect  of  the  said  charter- 
[  y^^  J  party,  and  of  this  they  put  themselves  upon  the  country,  &c.  [^Actio  fUfn.] 
?fe^d^^^'  — Because  they  Bay,  that  after  the  arrival  of  the  said  ship  at  the  said  port 
did  kMi^\  ^^  ^-  as  in  the  said  declaration  is  mentioned,  and  within  the  space  of 
cargo  sixty- five  running  days,  and  ten  days  after  the  expiration  of  the  sixty-five 
F**^'  running  days  from  the  arrival  of  the  said  ship  at  the  port  of  S.  last-men- 
pi^^  that  tioned,  to  wit,  on,  &q,  aforesaid,  at,  <&c.  (venue")  aforesaid,  the  said  ship, 
Bhtp'depar-  before  the  same  could  be  loaded  by  the  said  defendants,  without  the  coa- 
ted before  g^^t,  and  in  despite  of  the  said  defendant,  did  quit  the  said  port  of  T.  and ' 
tion^o/the^  depart  to  places  unknown  to  the  said  defendant.  And  tills,  &c.  where- 
appointed   fore,  &c» 

time.  4 

[  •993  ]      "^l Actio  non  as  anle,  906,  First formJ] — ^Because  he  says,  that  no  part 

ON  LEAsn  of  the  said  rent  in  the  said  declaration  mentioned  is  in  arrear  or  Qn{:^id) 

AND      in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  declaration  in 

DEMISES,  that  behalf  alleged  (t«),  and  of  this  he  the  said  defendant  pats  himself 

aiT«up*(0.  ^P^'^  ^^  country,  Ac. 

Eyiotion 

(io).  *  [^First  pleay  nil  debet  (x)  as  ante^  952 ;  second  plea^  actio  non,  as  anU^ 

996,  Mire/ /orm.] — ^Because  he  says,  that  the  said  plaintiff,  after  the  mak* 

(I)  This  plea  'is  sufficient  in  debt  for  rent.  Bee  also  a  plea  in  bar  in  replevin  of  an  erib? 

though  not  so  in  ooyenant,  Cowp.  688.    The  tion,  post,  1 192.     A  lessor    granting  moEt 

above  precedent  is  tke  form  of  the  plea  adopt-  land  *than  he  is  entitled  to,  operates  as  i| 

ed'in  that  case,  see  also,  1  Rich.  C.  P.  600.  eviction  to  that  part  to  whkdi  he  has  no  titlli 

(ti)  As  to  the  words  **e/  iszuit  nU  iiebet,**  see  6  Moore,  666. 
see  Gilb.  Debt,  440— Bro.  Dette,  pi.  118,  p.        (x)  This  plea  is  sufficient,  thoag^  thedCW 

123.  mise  were  by  deed,  2  Sannd.  897,  note  1^^ 

{w)  See  the  fbrm  and  note,  1  Sannd.  204,  Ld.   Raym.  1608.    As  to  this  plea  in  geMN 

note  2.— Gilb.  Ev.  by  Loft,  886.— Bac.  Abr.  ral,  see  1   Sannd.  204,  n.  2.    In  debt  Ml 

Rent,  L. ;  and  as  to  an  eviction  from  part  of  rent  an  eviction  may  be  given  in  evidflofl 

the  premises,  and  the  tenant  quitting  the  re-  under  the  general  issue,  but  in  ooTenaflib 

mainder,  see  id.  8  Campb.  518, 14,  n.;  and  it  must  be  pteaded,  Sannd.  204»  n.  2. 
a  plea  of  eviction  by  a  stranger,  Morg  486. 
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iagof  the  said  indenture,  and  before  any  part  of  the  said  rent  in  the  said  <»"  vraob 
declaration  mentioned  became  due  and  payable  to  the  said  plaintiff,  to  ,>^^|^. 
wit,  on,  &G,  with  force  and  arms,  &c.  entered  into  and  upon  the  said  de- 
mised premises,  and  then  and  there  ejected,  expelled,  put  out,  and  amoved 
the  said  defendant  from  the  possession  thereof,  and  kept  and  continued 
him  the  said  defendant  so  ejected,  expelled,  put  out,  and  amoved  from 
thence  hitherto,  to  wit,  at,  &c.  (yentie^  aforesaid.  And  this,  Ac. — [^Con- 
cbuk  wUh  a  verification^  as  anle^  901,  sixth  form.'] 

[First  plea^  nil  debet,  as  ante,  951 ;  second  plea,  actio  non,  as  In  third  pieabjr 
form,  ante,  906.] — ^Because  he  says,  that  after  the  making  the 'said  de-  lessee,  that 

'  mise  in  the  said  declaration  mentioned,  and  before  any  part  of  the  said  ed  the^term 
rent  in  the  said  declaration  mentioned  became  due  and  payable,  to  Wit,  to  a  third 
on,  Ac.  at,  &c.  (venue)  he  the  said  defendant  by  a  certain  indenture  of  ps»oQ» 
assignment,  by  him  then  and  there  made  and  duly  signed  by  the  said  de-  plaintiff 
fendant,  and  sealed  with  his  seal,  for  the  considerations  therein  mention-  accepted 
ed,  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  G.  H.,  &c.  all  the  *s  tenan* 
right  title,  interest,  term  of  years  then  to  come  and  unexpired,  property,  ^^^' 
daim,  and  demand  whatsoever  of  the  said  defendant,  of,  in,  and  to  the 
said  several  demised  premises,  with  the  appurtenances,  to  have  and  to 
hold,  &c.  (as  the  words  of  assignment)  by  virtue  of  which  said  indenture 
of  assignment  thei  said  G.  H.  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  entered  into  the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  thereof  possessed  for  the  residue  pf  the  said  term 
then  to  come  therein  and  expired,  whereof  the  said  plaintiff  on  the  day 
and  year  last  aforeslld,  at,  &g.  (venue)  aforesaid,  had  notice  (z)  ;  and 
the  said  defendant  further  saith,  .that  the  said  plaintiff,  after  the  entry  of 
the  said  G.  H.  into  the  said  demised  premises,  with  the  appurtenances, 
under  and  by  virtue  of  the  said  assignment,  to  wit,  on,  &c.  at,  &c.  (venue) 
aforesaid,  Mid  accept  and  receive  of  and  from  the  said  G.  H.  as  tenant  [  *994  ] 
to  the  said  plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for  the 
rent  aforesaid,  in  form  aforesaid,  reserved  and  then  made  payable,  and 

«thea  and  there  accepted  the  said  G.  H.  as  his  tenant  of  the  said  demised 
pr^nises,  with  the  appurtenances.  And  this,  &c. — [  Conclude  with  a  ver- 
ification^ as  ante,  907,  sixth  form."] 


• 


[f^st  plea,  nil  debet,  as  ante,  951 ;  second  plea,  as  actio  non,  as  ante,  Pi<»  by  an 
•  906,  third  form.'] — ^Bccause  he  says,  that  after  ho  the  said  defendant  be-  ^^fj^^^g. 
.  came  assignee  oi  the  said  demised  premises,  as  in  the  said  declaration  signed^over 
^Beotioned,  became  due  and  owing  to  the  said  plaintiff,  to  wit,  on,  &c.  at,  bu  inter- 
'  ic  (venue)  aforesaid,  he  the  said  defendant,  by  a  certain  indenture  of  ^*'  ^^^ 
wmgamesxtj  then  and  there  made,  and  duly  signed  by  him  the  said  defend*  be^mT 

dae  (a). 
Jla)  8m  tiie  ftrms,  2  Saand.  297,  8^-7  2.— Sir  T.  Rajm.  461«  This  plea  bnotaYaU- 
.  jnatY.  625.  Where  rent  has  been  accepted^  able  in  covenant  for  rent,  4  Taunt  642.  J>ron 
r'iC  m  anignee,  tho  leasee  oannot  be  sued  in  e$t  factum  it  should  seem,  would  be  the  proper 
!^iB<,  but  only  in  eocttiani  if  tl^e  demise  were  assignment  where  the  plea  states  an  assign- 
Jsrdssd;  gr  in  assumnit,  if  the  demise  were  ment  by  deed. 
puol,  ante,  vol.  I  Index,  *«  X<aM/'— 1        (z)  1  did.  888. 

251,  242,  n.  5.    Quare  if  it  should  be        (a)  See  2  Stra.  1221.— 1  B.  &  P.  21.    It  is 
in  a  pita  tiiat  the  assignment  was    not  necessary  to  aver  notice  of  the  assignment, 
leoording  to  the  statute  of  Frauds,  1    Bao.  Abr.  Covenant,  £.  4.    2  Vent.  284.— Sid. 
276,  n.  2.-2  Saund.  297,  notes  1  and    889. 
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ant,  and  sealed  with  his  seal,  for  the  considerations  therein  mentioned,  cUd, 
&o» — [^SlcUe  the  assignment  to  the  third  person  and  his  eiUry^  as  in  thefor^ 
mer  precedents  ^aa%d  conclude  with  a  verificcUumj  as  antCj  001  j  sixth  farm.] 

CD.)  '^ 

ats.  S  And  the  said  defendant  by  <— —  his  attorney,  comes  and  defends 
A.  B.  )  the  wrong  and  injury,  when,  &c.  and  says  that  there  is  not  any 
record  ef  the  said  suppoeed  recogniganoo  [or^  if  in  debt  upon  ajudgmsnt^ 
sayy^oi  the  said  supposed  recovery^IIJ^in  the  said  declaration  mention- 
ed, remaining  in  the  said  conrt  of  oar  said  lord  the  king,  before  the  king 
himself  [or,  in  C,  P.  *^  in  the  said  ooart  of  our  said  lord  tho  king  of  the 
in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said 
declaration  alleged,  and  this  the  said  defendant  is  ready  to  verify  (e)? 
^JS99&^J]  Wherefore  *he  prays  judgment  if  the  said  ];>laintiff  ought  to  have  or  maia* 
tain  his  aforesaid  action  thereof  against  the'  said  defendant,  &o. 

No  capias      [^Actio  non,  as  ante,  906.] — ^Because  he  says,  that  after  the  recovery  ef  ; 
ctwiurn^'  the  said  judgment,  as  in  the  said  declaration  mentioned,  and  before  the 
(c).  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in  thia 

behalf  [or,  if  in  C.  P.  or  by  original,  "  before  the  commencement  of  this. ; 
suit,'*]  there  was  no  writ  of  capias  ad  satisfaciendum  duly  (d)  sued  or  ; 
prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  before  the  king  | 
himself,  [or,  if  in  C.  P.  "  of  the  Bench  aforesaid,"]  against  the  said  S.  | 
F.  upon  the  said  judgment,  and  duly  returned  in  the  said  court  (e)  asao- 1 
cording  to  law,  and  the  custom  and  practice  of  the  said  court,  there  ought- j 
to  have  been.  And  this,  £c. — [^Conclude  with 0 iferiftcationy  as  ante^l 
907,  sixth  form,']  i 

^*^  ^\        \_Actio  nony  as  ante^  906] — ^Because  he  says,  that  after  the  recovery  j 
before^re-    ^^  ^^^®  ^^^^  judgment  in  the  said  declaration  mentioned,  and  before  the 
turn  of  ca.  return  of  any  writ  oi capias  ad  satisfaciendum  thereupon  against  the  said' 
r'tQQa  1  ^'  ^'  ^^''^  principal')  'at  the  suit  of  the  said  plaintiff  upon^ the  said  jndg** 
[  *^^^  J  ment,  to  wit,  on,  &c.  he  the  said  E.  P.  died,  to  wit,  at,  <fec.  (venue)  afore-  j 

said.  .  And  this,  &g. — [^Conclude  with  a  verification^  as  a/MCy  907,  sixtli 

form.] 


(6)  See  the  forms  indexed,  7  Wentw.  681. 
— Morp.  568—1  Rich.  C.  P.  208,  441.— 2 
Bich.  G.  P.  218.  J^l  debet  is  a  bad  plea,  see 
Saund.  88  a— 2  Id.  844.^  1  East,  800.  The 
plea  of  nui  tUl  record  merely  pats  in  issue  the 
existenoe  of  the  record  as  stated*  The  plea,  if 
pleaded  alone,  need  not  be  signed. 

(c)  Not  necessary,  Fortescae,  889. — Com. 
Dig.  Pleader,  E.  88. 

(c)  This  may  be  pleaded.  But  a  mere 
irregularity  in  the  practioe  cannot,  see  the 
next  note.  Also  2  Ld.  Raym.  1096.-^ee  the 
forms  indexed,  7  Weiitw.  631. 

(rf)  See  10  East,  30.— 1  D.  &  B.  50.  The 
mere  practioe  of  the  court  is  not  pleadable, 
therefore  where  bail  suod  on  a  recognizance, 
pleaded  that  no  en.  ta.  was  duly  sued,  return- 
ed and  filed,  according  to  the  practioe,  which 
required  that  the  writ  should  lie  four  clear 
days  in  the  sheriff 's  office  before  its  return, 
the  plea  was  held  bad  on  demurrer,  1  D.  &  R. 
60-,  and  sec  7  B.  &  C.  800,  S.  P. 

(e)  The  filing  is  not  material.     What  fol- 


lows after  this  aUegation,  except  the  oonefahi 
sioQ,  being  an  averment  of  matter  of  law,  il^ 
not  necessary,  neither  is  it  correct,  see  1  D.  & 
B.  60.— 7  B*.  k  C.  800.— Supra.  It  is  hon^i 
e^er,  usually  inserted,  if  the  plea  be  merdy  A  | 
sham  one,  8  Burr.  1360,  otherwise  it  8hoaUl  ItJ 
omitted.  1 

(/  )  See  the  forms,  Morg.  545. — 7  Weatf* ' 
681.-2  East,  812—4  T.  B.  582.  I  Wife.  ML] 
If  the  principal  died  after  the  return  of  tl*l 
ca.  sa.  and  before  the  return  is  filed,  the  ImAI 
are  fixed,  6  T.  R.  284.  The  bail  cannot  ptdtj 
that  the  principal  died  before  the  issuing,  W\ 
Mod.  268,  808,  or  after  the  return,  8  Mod.  8I;I 
1  Str.  511,  S.  C  —2  Ld.  Raym.  1462.— 2  SbB^j 
717,  S.  C— 6  T.  R.  284,  of  the  ca.  sa.;  M 
though  a  plea  that  the  principal  died  heSm 
the  writ  issued  be  conclusive,  if  found  for  thi^ 
defendant,  yet  it  is  not  so,  if  found  for  th^ 
plaintiflf,  inasmuch  as  the  piincipal  might^ 
still  h.ave  died  after  the  issuing  and  before  tbt 
return  of  (he  writ. 
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[Actio  uUerim  non^  as  arUe^  906.]— Beeftuae  he  says,  tiiat  at  th6  time  ^^^°^^ 
of  executing  the  writ  of  our  lord  the  king  of  testaium  fi,  fa.  hereinaftor  J^  ^  ^' 
neDtioDed,  there  was  doe  and  owing  from  the  said  J.  J.  to  the  said  plain-  c^gai^ 
tiff,  for  and  on  accoiHit  of  the  said  debt,  damages,  costs,  and  charges,  in  laooe  of 
the  said  decoration  mentioned,  the  snm  of  £ —  of  lawful,  Ac.  and  no  ^  ^^*'" 
Bore,  to  wit,  at,  &o,  (vemue')  ;  and  the  said  defendant  farther  says,  that  p^l^  dar^ 
titer  the  affirmance  of  the  said  judgment  and  the  said  adjudication  of  the  rein  con- 
mi  court  of  Ezehequer,  and  before  the  exhibiting  of  the  said  bill  of  the  ^^'l^^^^ 
nid.phuntiff  in  this  behalf,  to  wit,  on,  &c.  at,  &c.  in  Hilary  Term  last  was  levied 
past,  the  said  plainti£f,  for  the  obtaining  of  the  said  money  then  due  to  by^./a., 
ikim,  in  respect  to  the  said  debt,  damages,  costs,  and  charges  aforesaid,  ^'^•^^L^ 
out  of  the  said  court  of  our  said  lord  the  Idng,  beforo  the  king  himself  the  l^^^^^^ 
said  court  then  and  still  being  at  Westminister,  upon  the  said  judgment  and 
adjudication  a  certain  writ  of  our  said  lord  the  Idng  called  a  testatum  fi,  fa, 
directed  to  the  sheriff  of -^-^,  by  which  said  writ  our  said  lord  the  king 
eommanded  the  said  sheriff  [herft  set  out  writy  which  map  be  as  ante^ 
748],  upon  which  said  writ  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriff,  was  duly  indorsed  with  a  direction  (^)  from  the  said 
ihiDtiff  to  the  said   sheriff,  to  levy  the  sum  of  £ —  besides  sheriff's 
foondage  and  officers'  fees,  and  which  said  writ  so  indorsed  as  aforesaid, 
afterwa^s  and  before  tiie  return  thereof,  to  wit,  on,  Ac.  was  delivered  to 
the  said  6.  H.  who  then  and  from  thenceforth,  until  and  after  the  return 
of  the  said  writ^  was  sheriff  of  the  county  of  E,  to  be  executed  in  due 
fiffm  of  law.     By  virtue  of  which  said  writ,  the  said  sheriff  afterwards, 
•sd  before  the  return  thereof  and  after  the  last  continuance  of  the  pl6a  . 

aforesaid,  that  is  to*  imj^  after  the day  of— in  Hilary  Term  last ' 

jiast,  from  which  time  the  plea  aforesaid  was  continued  till  this  day,  to 
wit,  from  the  day  in  '  in  this  same  Term,  and  before  this  day,  and 
after  the  exhibiting  of  the  bill  of  the  said  plaintiff,  that  is  to  say,  on,  Ac. 
within  his  bailiwick,  to  wit,  at,  Ac.  aforesaid,  did  cause  to  be  levied  of 
the  goods  and  chattels  of  the  said  J.  F.  the  said  sum  of  £ — ,  being  all 
tbe  money  then  due  and  owing  to  the  said  plaintiff  upon  and  by  virtue  of 
,tk  said  payment  and  adjudieation,  and  all  the  sheriff 's  poundage  and 
sficers'  fees,  as  he  was  directed  by  the  said  indorsement  so  made  on  the 
aaid  writ  as  afoi'esaid.  And  this  the  said  defendant  is  ready  to  verify, 
vherefore  be  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
Mmtain  his  aforesaid  action  thereof  against  him,  Ac% 

h  seems,  a  paymeiU  by  4  Ann.  c,  16,  s»  12,  or  a  release  to  the  princi-  Other 
.fia/  or  bail  ^MOf  be  pleaded  by  the  latter^  but  they  cannot  avail  themselves  P^^"' 
ifH^c  bankruptcy  and  certificate  of  the  principal^  by  pleading  it  in  their 
mekag^e  as  their  claim  to  relief  on  that  ground,  is  founded  ranker  upon 
Jkt  eqnitable  jurisdiction  of  the  court  than  ^ipon  any  strict  legal  defense  ^ 
■J^Oersdorf,  on  Bail,  867.— 1  B.  8r  P.  428.-2  M.  46,— 6  Moore, 
iSBB^l  B.  4-  A.  393.    16  East,  89. 

M  seewu  the  bail  may  plead  that  a  writ  of  error  was  sued  out  and  at- 
itfler  the  issuing,  and  before  the  return  of  the  oa.  aa.  2  East^  489. 

(jr)  Sramine  this  with  writ 
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Other 
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PLEAS  IN  BAB. 

{^First  plea^  nul  Hel  record^  as  anie,  904;  second  plea^  actio  non^m 
antCj  906,  third  JbrmJ] — Because  he  says,  thiEit  after  the  recovery  of  the! 
said  jadgment,  and  before  the  exhibiting  of  the  bill  of  the  said  plainti'^ 
against  the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  origindi 
^'  before  the  commencement  of  this  suit,"]  to  wit,  on,  Ac.  at,  Ac.  (yenaey 
aforesaid,  he  the  said  defendant  paid  and  satisfied  to  the  said  plaintiS 
the  said  sum  of  £ — ,  in  form  aforesaid  recovered.  And  this,  Ac.—* 
[Conclude  with  a  verification^  as  anie,  907,  sixth  form.'] 

See  the  pleas  in  debt  on  Judgments  in  general,  Com.  Dig.  Pleader,  3 
W.  18.  The  plea  of  nul  tiel  record  is  in  form,  as  ante,  994.  The  de' 
fendant  cannot  plead  accord  and  satisfaction,  because  the  stat.  of  4  Ann* 
c.  16,  5.  12,  only  authorizes  a  plea  of  payment,  3  East,  251 ;  see  an^' 
vol.  i.  Index,  tit.  ^^  Judgment.^*  To  debt  on  judgment  againt  an  ezecu*^ 
tor,  suggesting  a  devastavit,  he  may  plead  not  guilty,  1  Sound.  219,  «' 
7. — See  ante,  vol.  i.  Index,  ^^  Judgment.^* 


OS  afPAT* 

cms. 

To  an  ao- 
tion  for 
bribery, 
thnt  a  pri- 
or suit  19 
depending 
for  the 
same  of- 
fenses (t).. 


J' Actio  non,  as  ante,  6QQ,  first  form.'] — Because  he  says,  that  oneE.  S| 
bre  the  commencement  of  this  suit,  to  wit,on,.&c.  inthe— — year 
the  reign  of  our  lord  the  now  king,  sued  and  prosecuted  out  of  the  conri 
our  said  lord  the  king,  before  the  king  himself,  against  the  said  defendanj 
a  certain  precept  (or  writ,  8fc.  according  to  the  fact)  Qk),  of  our  said  loi 
the  king,  called  a  bill  of  Middlesex,  with  intent  to  declare  thereon  as  hereii 
after  mentioned,  by  which  said  precept  the  sheriff  of  the  said  county  of  Mi( 
dlesex  was  commanded  that  he  should  take  the  said  defendant,  if  he  shoal( 
be  found  in  his  bailiwick,  and  keen  him  safely,  soMat  he  might  have  bij 

body  before  our  said  lord  the  king  at  Westminster,  on next  after 

to  answer  to  the  said  E.  F.  in  a  plea  of  trespass  ;  and  the  said  defends 
further  saith,  that  afterwards,  and  before  the  commencement  of  this  sai( 
and  before  the  said  return  of  the  said  precept,  to  wit,  on,  &c.  at  W< 
minster,  in  the  county  of  Middlesex,  the  said  defendant  was  duly  serve 
with  a  copy  of  the  said  precept,  with  a  notice  thereto  subscribed,  accoi 
ing  to  the  course  and  practice  of  the  said  court  (/)  ;  and  that  afterwardi 

that  is  to  say,  on,  &o.  in  the' year  of  the  reign  aforesaid,  in  the  cooi 

of  our  said  lord  the  king,  before  the  king  himself,  came  the  said  E.  F.  h\ 
his  attorney,  and  the  said  defendant,  by  his  attorney  aforesaid,  also  cam< 
according  to  the  exigency  of  the  said  precept ;  and  thereupon  the  said  " 
F.  exhibited  and  filed  his  certain  bill  upon  and  by  virtue  of  the  said  pi 
cept,  against  the  said  defendant  of  a  plea  of  debt  for  £ — ,  for  and  in 
spect  of  divers  supposed  penalties  of  £ — each,  in  that  bill  alleged  to  hai 
been  incurred  by  the  said  defendant  for  certain  offenses  supposed  to  hai 
been  committed  by  the  said  defendant,  contrary  to  the  form  of  the  Statol 
in  such  case  made  and  provided;  and  the  said  E.  F.  then  and  there  foui 
pledges  to  prosecute  his  said  bill,  to  wit,  John  Doe,  and  Richard  Roe  (m] 

{h)  This  plea  is  giren  by  the  4th  Ann.  e.  action. 
16,  s.  12.  (k)  State  the  piooess,  as  ante,  445  to 

(i)  See  the  ibrms,  7  Wentw.  682,   688.        (0  This    allegation    is    inserted    in 

The  pendency  of  a  prior    suit  in  a  penal  particular  case,  on  aooonnt  of  the  9  Geo.  2, 

action  may  be  pleaded  in  bar.    Sayer's  BjQ)*  ^ 

216.— Bac  Ab.  Actions,  qui  torn,  D.    The       ^m)  It  has  been  usual  to  set  forth  the  d( 

defaidant  cannot  plead  doable  in  a  penal  ration  in  the  ftnmer  snit»  as  in  this ' 
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mA  sfker  stating  in  the  said  bill,  amongst  *oiher  things,  that  before  and  ov 
aft  the  time  of  the  committing  of  the  several  supposed  offences  thereinafter . 
■entioned,  an  election  of  two  burgesses  to  serve  as  burgesses  for  the  bor* 
oogh  of in  the  county  of in  the  parliament  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  was  expected  shortly  to  be  had  and 
made,  and  that  bofore  and  until,  and  at  such  election  the  said  defendant 
was  a  candidate,  that  he  might  be  elected  one  of  the  said  burgesses  to 

seire  in  parliament  for  the  said  borough,  the  said  E.  F.  in  the count 

of  his  said  bill,  complained  against  the  said  defendant ;  for  that  the  said 
defendant  before  the  said  election,  to  wit,  on,  Ac.  at  the  borough  afore- 
said, in  the  county  aforesaid,  did  unlawfully  corrupt  one  G.  H.  who  then 
claimed  a  right  to  vote  in  elections  for  members  to  serve  in  parliament  for 
the  said  boroogh,  by  them  and  there  unlawfully  and  corruptly  given  to  the 
laid  6.  H.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  as  a  gift  and 
reward  for  him  the  said  G.  H.  to  give  his  vote  in  that  election  for  the  said 
defendant,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided ;  and  in  the ^  count  of  the  said  bill,  the  said  E.  F.  also  com- 
plained against  the  said  defendant  for  that,  &o, — {•Here  state  all  the 
mmts  w  the  action  at  the  suit  of  E.  F.  which  were  for  the  same  penalties 
St  those  mentioned  in  the  present  suity  and  then  proceed  as  follows  :]-— 
And  the  said  E.  F.  in  each  and  every  count  of  his  said  bill,  after  stating 

'  the  sapposed  offence  in  such  counts  specified,  alleged  that  an  action  had 
Aereby  and  by  force  of  the  Statute  in  such  case  made  and  provided,  ac- 
crued to  him  the  said  E.  F.  to  demand  and  have,  of  and  from  the  said  de- 
fendant the  said  su{n  of  £ — .  And  which  said  action  so  commenced  by 
od  at  the  suit  of  tbe%iid  E.  F.  against  the  said  defendant  as  aforesaid, 
fer  the  several  penalties  in  his  said  bill  mentioned,  is  now  depending  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  and 
wholly  undetermined,  to  wit,  at,  &c.  (venue^  aforesaid.  And  the  said 
defendant  further  says,  that  the  said  defendant  named  in  the  said  precept 

,  aid  bill  of  the  said  E.  F.  and  he  the  said  defendant,  the  now  defendant 
mmed  in  the  said  bill  of  the  said  plaintiff,  are  one  and  the  same  person, 

i  ttd  not  other  *or  different  persons,  and  that  the  said  supposed  offences  [  *998  ] 
iwDtioned  in  the  said  bill  of  the  said  E.  F.  though  stated  with  small  and 
immaterial  variances  frith  respect  to  the  names  of  the  perisons  supposed 
to  have  been  bribed,  and  otherwise,  are  the  same  identical  offences  as  are 
aentiooed  and  alleged  to  have  been  committed  in  the  said  bill  of  the  said  | 

plaintiff,  and  are  not  other  or  different  offences.  And  this,  Ac. — [  Cbn- 
ckde  vilk  a  verification^  as  ante,  907,  sixth  form.'] 

{Aaio  noHj  as  asUcy  906,  first  form.] — ^Because  he  says,  that  after  the  Another 
eemmittingof  the  said  several  offences  in  the  said  declaration  mentioned,  ^^ioi>  ^or 
iid  heforo  the  exhibiting  of  the  bUl  of  the  said  plaintiff  against  the  said  off^"""" 

defendant  in  this  behalf,  to  wit,  on  the  — —  day  of—  (^),  in oompound. 

Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  one  E.  F.  ^  ^y  "»1« 

•  saed  and  prosecuted  out  of  the  court  of  our  said  lord  the  king  before  the  z^?*'*^ 
kbg  hunself,  the  said  court  then  and  there  still  being  holden  at  Westmin- 

Wt  tidi  docs  not  seem  to  be  neoeMary  or  ad-        In)  See  another   ibrm,  7  Wentw.  18S.-— 

WMUe;  tad  the  averment  that  the  two  soita  Paiey  on  ConvictioDS,  Appendix,  2d  eifit. 
vmiirthe  ease  dftnoca  inU  tnffiee,  see  the        (o>  The  teste  of  the  wnt 
■otpneedMit,  and  ante,  904. 
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ov  HCAv-  gier,  ui  tke  ooimty  of  MiddOeBex,  a  oertaiii  writ  of  our  said  lord  the  kiig 
^'"^     tailed  a  latitat,  for  the  parpose  of  recoireriDg  the  same  several  sams  of 
money  (^)  ia  the  said  declaration  mentioned,  and  ti^erebj  alleged  to  be  i 
by  the  said  defendant  forfeited  ;  and  soch  proceedings  w^re  therevpoa  ! 

had,  that  afterwurds,  to  wit,  on next  irfter ,  in  tho yesr  : 

of  the  reign  aforesaid,  by  a  certain  role  of  the  said  ooort,  it  was  ordered 
that  the  said  E.  F.  should  have  leave  to  compound  that  action  with  the 
said  defendant  for  the  snm  of  £ — ,  and  the  costs  of  the  said  suit  to  be 
taxed  by  the  master ;  as  by  tho  said  rule  now  remaining  in  tho  said  coart 
more  fully  appears.  And  the  said  defendant  further  saith,  that  the  said 
offences  for  which  the  said  acti<m  so  jcompounded  as  aforesaid  by  the  said 
rale  of  court  was  brought,  and  the  said  offences,  in  the  said  declar&tioa  < 
in  this  suit  mentioned,  wee  the  same  identical  offences,,  and  not  other  or 
different  offences,  to  wit,  at,  &c.  (yenue^  aforesaid ;  and  the  said  defend* 
ant  further  saith,  that  in  pursuance  of  the  said  rule  the  said  defendant  i 
afterwards,  to  wit,  on,  &g.  aforesaid,  at,  &c.  (venue^  aforesaid,  did  pay 
to  the  said  E.  F.  the  said  last-mentioned  sum  of  £ — ,  tc^ether  with  tte  \ 

[  ^99  '1  Bt^id  Bu°^  ^^  ^ — 9  being  the  sum  *taxed  by  the  master  for  the  costs  of  snit^ 
aforesaid,  which  said  sums  of  £ — ,  and  £ — ,  the  said  E.  F.  then  and 
there  accepted  in  full  satisfaction  and  dischai^  of  the  said  suit,  to  wit|- 
at,  &c.  (venue}  aforesaid.    And  this,  &c. — iCcmcbide  with  a  verificik^  \ 
iion^  as  anUy  907 y  sixth  form.']  I 

Former  An<f  the  said  defendant,  as  to  the  first  count  of  the  dedaration,  Bay% 
oonviotion  that  the  Said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  actioa- 
Mme^of-  thereof  against  him.  Because  he  says,  that  after  tie  committing  the  said' 
teim{q).  offense  in  that  count  mentioned,  and  before  the  exhibiting  of  the  said  bifti 
of  tho  said  plaintiff  in  this  behalf,  to  wit,  on,  &c.  at,  &c.  (venue^  aforesud,^ 
one  E.  F.  went  before  G.  H.  Esq.  then  and  still  being  one  of  his  majes^i^ 

justices  of  the  peace  for  the  said  county  of residing  near  the  pi 

where  the  offense  was  committed,  and  informed  the  said  G.  H.  that 
said  defencUtnt  on,  &o.  then  last  past,  did,  <isc.  [here  state  the  offense^ 
in  the  information']  and  thereupon  such  proceedings  were  had  before 
said  G.  H.  the  justice  aforesaid,  that  afterwards,  to  wit,  on,  &c.  at, 
(venae}  aforesaid,  the  said  defendant  was  duly  convicted  of  the  said  c^asi, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided ;  ** 
by  the  same  record  in  the  court  of  our  said  lord  the  now  king,  of  gene 
quarter  sessions  of  the  peace,  holden  in  and  for  the  said  county  of  — 
more  fully  appears ;  which  said  judgment  of  conviction  is  yet  in  full  foret] 
and  effect,  not  reversed,  quashed,  or  vacated.  And  the  said  defendantj 
avers,  that  he  the  said  defendant,  who  is  sued  by  the  name  of  defendaptij 
in  the  said  bill  of  the  said  plaintiff,  and  the  said  defendant  in  the  said  ifr^j 
formation  and  conviction  named,  are  one  and  the  same  person,  and  notJ 

other  or  different.    Ajid  that  the  said  offense  in  the  said count  of  w\ 

said  declaitation  mentioned,  and  the  said  offense  in  the  said  informatiot 
charged,  and  whereof  the  said  defendant  was  so  convicted  as  aforesaid^ 

(p)  Or  *«  reooY^rmg  penaltieB  for  the  same    East,  487.-^-See  fbnns,  Paley  on  ConTici]oitf» 
offenoes."  '  Appeii4ix,  2d  edit 

(9)  Most  be  pleftM,  2  8tr».  701.— Sob  9 
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n»  done  and  committed  by  the  said  defendant  at  one  and  the  same  time,  ^" 
ud  are  in  fact  the  very  same  identical  offence,  and  not  other  or  different     ^'™** 
ttuiaeB.    And  this  he  is  ready  to  verify,  wherefore  he  pray^  judgment  if 
the  said  plaintiff  oiight  to  hare  or  maintain  his  aforesaid  action  thereof 

•gtioBt  him  in  respect  of  the  said  offense  in  *the  said  -* connt  of  the  [*1000] 

wd  dedaration  mentioned,  Ac.    And  as  to,  Ac. — [iVii  debetj  as  ante. 
951,  to  the  other  oounts^'] 

E  tad  another,  ^ 

atB.  >      J[Actio  noHjiMS  ante^  906,^r«//on9i.] — ^Because  they  Judgment 

Simon.        )  say,  that  one  J.  S.  after  the  committing  of  the  said  sup-  ^^^^ 
pond  offenses,  and  after  the  conviction  thereof,  as  in  the  said  declaration  person,  f^ 
BeDtioned,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c«  in  the  tbe  same 
— year  of  the  roign,  &c.  sued  aind  prosecuted  out  of  the  said  court  of  >^«n^<»i 
ovaaid  lord  the  king,  before  the  king  himself,  against  tho^said  defendants,  ^dTpeMi- 
a  certain  writ  of  our  said  lord  the  king,  called  a  latitat,  directed  to  the  ties  m  in 

iheriff  of with  intent  to  declare  thereon  as  hereinafter  mentioned,  by  P^un^'* 

lUoh  said  writ  of  our  said  lord  the  king  commanded,  &c.  [proceed  as  oja-  '^* 
^,  446  to  451,  until  statement  of  defend^uU's  appearance^  and  the  said 
defendaots  further  say,  that  the  said  writ  was  so  sued  out  of  the  said  court 
tjf  the  said  J.  S.  against  the  said  defendants,  with  intent  to  implead  them 
Ike  said  defendants,  amongst  other  things,  for  the  said  offenses  in  the  said 
declaration  in  this  suit  mentioned,  according  to  the  course  and  custom  of 
Ike  said  court,  and  that  in  pursuance  of  such  intention  the  said  J.  S.  after- 

iirds,to  wit,  in Terra,  in  the  year  of  the  reign,  &c.  exhibited 

|Mi  filed  bis  bill,  and  dfblared  against  the  said  defendants  being  in  the  cus- 
Miyof  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the 
~^  himself,  for  the  very  same  identical  supposed  offenses  as  those  named 
set  forth  in  the  declaration  in  this  snit«  and  such  proceedings  were 
reopoQ  had  in  the  said  court  of  onr  said  lord  the  king  in  the  plea  last 
id,  that  afterwards,  to  wit,  in Term  aforesaid,  it  was  con- 
red  and  adjudged  by  the  said  court  that  the  said  J.  S.  should  recover 
St  the  said  defendants  the  sum  of  money  in  the  said  declaration 
e-mentioned,  to  wit,  the  sum  of  jS 2000,*  the  same  including,  amongst 
things,  the  penalties  for  the  said  supposed  offenses  in  the  said  dec- 
tioo  in  this  suit  mentioned,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  court  of  our  said  lord  the  King,  before  the 
himself,  at  Westminster  aforesaid,  more  fully  appears  ;  which  said 
eift  still  remains  in  full  force  and  effect,  not  in  the  least  reversed, 
isfied,or  made  void ;  and  the  said  defendants  further  say,  that  the  said 
H.  and  H.  C.  named  in  the  said  writ  and  bill  of  the  said  J.  S.  and  the 
J.  H.  and  H.  C.  the  said  defendants  named  in  the  said  bill  of  the 
plaintiff,  are  the  same  persons  and  that  the  said  offenses  in  the  said 
ttd  declaration  of  the  said  J.  S.  are  the  same  identical  offenses  as 
mentioned  and  alleged  to  hate  been  committed  in  the  said  bHl  and 
Ivation  of  the  said  plaintiff  and  not  other  or  different — ^And  this,  Ac. 
GwcftMfe  with  a  verification^  as  antCy  907,  sixth  form.'\ 


\ 
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ovMER-  jn  rt/j  King^s  Bench,  [or,  "  C.  P.  or  Exchequer.") 
;  \.  ^^  Term, WUl.  4. 

Aon  erf       p    ^    V  > 

factum  {a)  ^»  1^.  J 

ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  oomes  and  de- 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c,  and  says,  that  the  said  in- 
denture ((»• "  articles  of  agreement,"  or,  "  deed  poll,"  as  in  the  declara- 
tion) is  not  his  deed.  And  of  this  the  said  defendant  pats  himself  upon 
the  coantry,  Ac. 

.JVbii  ut         The  form  of  plea,  as  ante,  958,  and  notes  thereto,  will  here  apply. 

factum  af- 

oyen*  *  \  Actio  non,  as  ante,  9QQy  first  form.'] — Because  he  says,  that  the  said 
Plea  of  defendant  on  the  said,  <&c.  aforesaid,  at,  <&c.  (venite)  aforesaid,  did  pay 
payment  to  the  Said  A.  B.  the  said  sum  of  £ —  in  the  said  indenture  mentioned. 
^^^'  And  of  this  the  said  defendant  puts  himself  upon  the  country,  &o. 

^J»o'  [Actio  non,  as  ante,  906^  first  form.'] — Because  he  saith,  that  he  the 

l^jj*^"  said  defendant  did,  Ac.  [Here  stcUe  the  performance  in  the  words  of  the 
covenant,  if  such  covenant  were  in  the  affirmative,  and  conclude  as  fol- 
lows :]  according  to  the  form  and  effect  of  the  said  indenture,  and  of  the 
said  covenant  of  the  said  defendant  by  him  in  that  behalf  made,  as  afore- 
said, to  wit,  at,  Ac.  (venue)  aforesaid.  And  of  this  the  said  defendant 
puts  himself  upon  the  country,  &c. 

Lioense  [First  plea,  non  est  factum^  as  supra;  second  plea,  as  follows: — ^And 

r«i  nno  i  ^^^  *  farther  plea  in  this  behalf,  as  to  the  said  'supposed  breach  of  cove- 
L  ^^^^  J  nant  secondly  above  assigned,  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
Statute  in  that  case  made  an*d  provided,  saith,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says,  that  he  the  said  defendant  did  plough  and  break  up,  &g.  [Here  enu- 
merate  the  acts  complained  of,  as  in  the  declaration,  or,  if  they  be  very 
numerous,  the  plea  maybe  m^re  concise,  as  follows :] — ^''That  he  the 
said  defendant  did  commit  the  said  supposed  breach  of  covenant  first 

(a)  There  is  no  general  israe  in  oovenant,  1  (c)  Ab  to  the  mode  of  pleadUng  perfbrmanoe 

StarliL  811.     JVbn  infrtgit  convtntiontm  \b  %  whether  of  an  affirmatlTe  or  n^^iTe  or  db- 

bad  plea.    2  Tannt.  278.—^  T.  R.  280.-.See  junotLve  covenant,  see  ante,  981  to  986,  and 

ante,  vol.  i.  Index,  **   Covenant,*^    This  plea  toI.  i.  Index,  *<  Petformanc*^**  and  Com.  Big. 

ahould  be  adopted  where  the  defendant  denies  Pleader,  yoI.  ii.  13.— Go.  Lit  303  b.  9;  and 

his  exeoation  of  the  deed,  or  where  he  is  de-  Ae  forms,  Morg.  489. 

sirous  of  taking  advantage  of  a  Tarianoe  in  the  {d)  A  lioense  it  frequently  pleaded  in  oo- 

setting  it  out    If  he  crave  oyer,  and  plead  it  venant,  but  when  by  parol  it  is  not  sustain- 

with  nan  $it  factum,  he  cannot  take  advantage  able,  unless  provided  for  by  the  terms  ot   the 

of  such  variance,  2  B.  &  A.  766. — 4  D.  &  C.  deed.    In  general  a  parol  discharge  b   in- 

741.— 7  D.  &  R.  249,  S.  C— Ante,  952,  n.  operative  against  a  deed,   and  this   plea  Is 

(/i)  See  form.  Plead.  A.  816,  AA^^-SolvU  rarely  sustainable.     See  the  cases  oited,   5 

pott  diem  c^nmnt  is  bad,  but  it  may  be  T.  R.  280,  1.— 2  Sannd.  47,  48,  n.  t— 1 

pleaded  as  aooord  and  satis&etion,  see  poet.  Taunt  428.-8  T.  R.  690.— Co.  lit  222  b, 

1002  note  2. 
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assigned/'  by  the'  leave  and'license  of  the  said  plaintiff  to  the-said       °^ 
daot  for  that  parpose  first  given  and  granted,  to  wit,  on  the  — -—  day 

—  A.  D. at,  Ac.  (venue^  aforesaid.     And  this,  Ac. — [Cbfi- 

wUh  a  verification^  as  aaUe^  907,  sixth  form."] 

I  [Adionan^as  to  the  first  breach  of  covenant^  as  ante,  906.] — Because  Aooord 
lasaitb,  that  he  the  said  defendant,  before  the  commencement  of  this  suit,  ^^^^ 
lb  wit,  on,  Ac.  at,  Ac.  (yenue^  aforesaid,  paid  to  the  said  plaintiff  the  ^**°^  ^*'' 
of  £ —  in  fall  satisfaction  and  discharge  of  the  said  snm  of  £ —  in 
said  breach  of  covenant  mentioned,  and  of  all  the  damages  bj  the  said 
iotiff  sustained,  by  reason  of  the  non- payment  thereof,  which  said  sam 
£— the  said  plaintiff  then  and  there  accepted  and  received  of  and  from 
said  defendant  in  full  satisfaction  and  dischai^^e  of  the  said  snm  of 
IE--  ia  the  said  breach  of  covenant  mentioned,  and  of  the  damages  of  the 
^d  plaintifr  by  him  sustained,  by  reason  of  the  said  breach  bf  covenant, 
this,  Ac. — [^Conclude  wUh  a  verification,  as  ante,  907,  sixth  form,'] 

As  rien  in  arrore  is  a  bad  plea  in  covenant/or  rent,  Sfc,  Cowp.  588  ;  obserra- 
ftfore,  when  the  defendofnt  has  neglected  to  pay  the  money  at  the  ap-  ti<»^ 
^4  day,  but  has  paid  it  afterwards,  this  plea  is  proper.     It  is  aiso  ^^^^^' 
able  when  in  covenant  the  defendant  bring's  money  into  court.     See 
k^r  form  of  plea  of  accord  and  satisfaction,  3  East,  252. 

\tirstplea,  non  est  factum,  as  ante,  1001 ;  second  plea,  actio  non,  as  Bubble 
i,  906,  third  formJ] — ^Becausg  he  says,  that  before  and  at  the  time  of  Act  and 
making  of  and  entering  into  the  indenture  in  the  said  declaration  ^^f^^^ 
ioned,  and  before  the  passing  of  a  certain  act  of  parliament  made  and  oommoa 

in  the  6th  year  of  the  reign  of  his  late  Majesty  King  G-eorge  the  la^t  i>«mg 
th,  entitled,  '*  An  act  to  repeal  so  much^of  an  act  passed  in  the  6th  J^JI^JeriM 
r  of  his  late  Majesty  George  the  First,  as  relates  to  the  restraining  a  sobeme 
^nd  extravagant  and  unwarrantable  practices  in  the  said  act  men-  injurioiis 
led,  and  for  conferring  additional  powers  upon  his  majesty  with  re-  ^^  ^'^^ 
to  the  granting  of  charters  of  incorporation  to  trading  and  other 
des,"  to  wit,  on  the  1st  day  of  July,  in  the  year  of  our  Lord 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  divers 
and  amongst  others,  the  said  plaintiffs  foimed  themselves  and 
into  a  public  undertaking,  project,  and  attempt,  tending  to  the 
grievance,  prejudice,  and  inconvenience  of  the  subjects  of  our 
lord  the  king  in  general,  and  great  numbers  of  them  in  their  trade 
oommerco,  that  is  to  say,  by  opening  books  for  public  subscriptions, 
in  persons  to  subscribe  therein  towards  raising  great  sums 
/,  amounting  in  the  whole  to  a  largo  sum  of  money,  to  wit,  the 
[«f  jE500,000,  and  by  presuming  to  act  as  a  corporate  body,  and  pre- 
to  make  their  shares  in  stockd  transferable  and  assignable,  with- 
in act  of  parliament,  or  by  any  charter  from  the  crown  for  so  doing, 
Wfj  pretending  that  they  and  the  persons  who  should  subscribe  to  and 

fin  pnoedent.  Plead.  A.  884.    Accord    the  covenftnt,  1  Tftont.  428.^Gom.  Dig.  Plead* 
[ttfiiftctioii  made  bcibre  breach  of  cove-    er,  2  V.  8.  .  Sed  vidt  Cro.  Elis.  46. 
bt  pleaded  in  bar  of  an  action  on 
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take  shares  in  the  eaid  imdertaking,  project  and  attempt,  irould  form  a 
c(HnpaB7  or  partnership  society  for  the  purpose  and  object  of  parchasing 
and  working  mines  of  tin,  copper,  and  lead  ore,  situate  in  or  near  the 
counties  of  Cornwall  and  Devon,  and  to  smelt,  manufacture,  refine,  or 
otherwise  prepare  for  sale  and  to  sell  and  dispose  of  the  ores,  metals, 
minerals,  and  other  products  to  be  obtained  and  i*aised  from  such  mines 
respectively,  when  in  truth  and  in  fact  there  were  no  mines  purchased  or 
worked,  intended  so  to  be :  and  the  said  defendant  in  fact  saith,  that  the 
said  indenture  in  the  said  declaration  mentioned,  was  made,  entered  into, 
and  executed  for  the  furthering,  countenancing,  and  proceeding  in  the 
said  undertaking,  project,  and  attempt,  tending  to  the  common  grievance 
of  and  to  the  common  nuisance  of  divers  and  very  many  of  the  liege  sub- 
jects of  our  said  lord  the  king,  and  thereby  the  said  indenture  was  and  is 
wholly  void  in  law,  and  contrary  to  the  Statute  in  that  case  made  and 
provided.    A.nd  this  the  said  defendant  .is  ready  to  verify,  &o^ — [Gm- 
clude  with  a  verificationy  as  ante^  907,  sixth  form.'] — [^Aciio  non^  as  anU^ 
Seoond       906,  third  form.'] — Because  he  says,  that  the  said  company  or  partner- 
plea-  ship  in  the  said  indenture  mentioned  was  and  is  a  public  undertaking  and 
attempt  tending  to  the  common  grievance,  prejudice,  and  inconvenience 
of  great  numbers  of  the  subjects  of  our  said  lord  the  king,  to  wit,  the 
isaid  persons  and  names  in  the  said  indenture,  and  all  the  parties  thereto, 
in  their  trade,  commerce,  and  other  lawful  affairs,  and  that  the  said  in* 
denture  was  and  is  made  and  entered  into  for  the  furthering,  countenanciDg 
and  proceeding  in  the  said  undertaking  and  attempt,  to  the  common  griet- 
ance  and  nuisance  of  the  said  subjects  of  our  said  lord  the  king,  wherebj 
the  said  indenture  was  and  is  wholly  void  in  law.     And  this  he  the  said 
defendant  is  ready  to  verify,  &q, — [^Gonelude  as  antej  907,  sixth  form.]  ■ 
liiM  plea.  [^Actio  non^  as  ante^  906.] — Because  he  says,  that  the  said  company  or 
partnership  in  the  said  indonture  mentioned,  was  and  is  a  company  or 
partnership  consisting,  to  wit,  of  the  said  plaintiffs,  and  other  persons, 
presuming  to  act  as  if  they  were  and  are  a  corporate  body,  and  pretend- 
ing to  raise  a  transferable  stock,  without  any  legal  authority,  and  withoat 
any  charter  from  the  crown  for  so  doing,  that  is  to  say,  as  a  corporate 
body,  for  the  purpose  and  object  of  purchasing  and  working  mines  of  tin, 
copper,  and  lead  ore,  situate  in  or  near  the  counties  of  Cornwall  and 
Devon,  and  of  smelting,  manufitcturing,  refining,  or  otherwise  preparing 
for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  minerals,  and 
cither  products  to  be  obtained  and  raised  from  such  mines  respectively, 
and  for  other  purposes  unknown,  and  having  a  number  of  shares,  not  ex- 
ceeding jC  10,000,  transferable  and  assignable  by  and  from  the  hcAdersof 
Buoh  shares  to  any  other  person  or  persons  at  the  pleasure  of  the  holders 
thereof.    And  the  said  defendant  in  fact  saith,  that  the  said   indenture 
was  and  is  made  and  entered  into  for  the  furthering,  coantcnancing,  and 
proceeding  in  the  said  company  or  partnership,  to  the  common  ntd* 
aance  and  grievance  of  all  the  liege  subjects  of  our  said  lord  the 
J  Mng,  whereby  the   said  indenture  was   and  is  wholly  void  in  law. 
And  this,  f  Conclude  with  a  verification^  as  ante,  907.] — {^Actio  non^  ol 
Fourth       ante^  906.] — ^Because  he  says,  that  the  said   indenture  was  and  i| 
pie^  made  and    entered  into  for  the  furthering,  countenancing,   and    pro- 
ceeding in  the  said  company  or  partnership  therein  mentioned,  the! 
said    company    or    partnership    being   a    new    and    unlawful    unde^ 


IN  COTfiNANT.  10026 

'likiDg,  teBiding  to  the  common  grievance,  prejadice,  and  inoonvenience  of  ^  ob^e. 
:|reat  numbers  of  the  king's  subjects  in  their  trade  and  commerce,  that  is      ^^ 
'  to  say,  ao  undertaking  for  the  purpose  and  object  of  purchasing  and  work- 
ing mines  of  tin,  copper,  and  lead  ore,  situate  in  or  near  the  counties  of 
,.  Corowall  or  Devon,  and  of  smelting,  manufacturing,  refining,  or  otherwise 
preparing  for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  miner- 
ib,  and  other  products  to  be  obtained  and  raised  from  such  mines  re- 
stively, and  which  said  undertaking  was  a  public  undertaking  and  did 
ttffl  and  there,  and  still  doth  relate  to  affairs  in  which  the  trade,  com- 
Berce,and  welfare  of  great  numbers  of  the  king's  subjects  were  and  are  ' 
eoDcerned,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  to 
tbe  common  nuisance  of  the  liege  subjects  of  our  said  lord  the  king, 
thereby  the  said  indenture  was  and  is  void  in  law,&c. — [^Conciude  with 
^verification^  as  ante  J  901,'] — [^Actio  non^as  ante^  906.] — ^Because  he  Fifth  plea. 
lays,  that  the  said  company  or  partnership  in  the  said  indenture  men- 
fooed,  was  and  is  a  company  or  partnership,  without  any  legal  authority, 
without  any  charter  from  the  crown  for  sd  doing,  pretending  to  raise  ' 
transferable  stock,  to  a  large  amount,  to  wit,  not  exceeding  JS 50,000, 
be  divided  into  not  more  than,  to  wit,  10,000  shares,  which  shares 
to  be  and  are  transferable  and  assignable  from  the  holders  thereof 
any  person  or  persons  at  the  pleasure  of  such  holders :    And  the  said 
tiff  further  saith,  that  the  said  indenture  was  and  is  made  and  en- 
into  for  the  furthering,  countenancing,  and  proceeding  in  the  said 
pany  or  partnership,  to  the  common  grievance  and  nuisance  of  the 
subjects  of  our  said  lord  the    king,  whereby  the  said  indenture 
and  is  wholly  void  in  law.     And  this  the  said  defendant  is  Veady  to  [*1003] 
fy,  wherefore  be  prays  judgment  if  the  said  plaintiff  ought  to  have 
maintain  his  aforesaid  action  thereof  against  him,  <&c. 

* 

[FbrUpka,  nan  est  factum^  as  ante^  1001 ;  second  plea^  actio  non^  as  onappren- 
>,  906,  third  formJ] — Because  he  says,  that  the  said  T.  after  the  mak-      '^^^ 
of  the  said  indenture,  and  before  the  expiration  of  the  second  year  of  pigaTto  a 
aaid  term  of  three  years  in  the  said  indenture  mentioned,  to  wit,  on,  deciarntion 
at,  Ac.  (veiufe)  aforesaid,  wrongfully,  and  without  the  license  or  con-  on  a  sea 
It  of  the  said  defendant  deserted  from  and  left  the  service  of  the  J^denture 
fendant,  and  did  not  at  any  time  afterwards  return  thereto ;  and  the  for  not 
defendant  further  says,  that  the  said  defendant  did  continually  from  finding 
after  the  making  of  the  said  indenture  until  the  said  T.  so  deserted  ^^^^ 
left  the  service  of  the  said  defendant  as  aforesaid,  find  unto  the  said  pAyins: 
Laofficieut  meat,  drink,  and  lodging,  to  wit,  at  &c.  (yenue^  aforesaid,  wages) that 
'  did,  daring  that  time,  to  wit,  on,  Ac.  at,  &c.  (venue}  aforesaid,  in  S^g°[l5 
of  all  other  aecessaries,  pay  unto  the  said  T.  jS14  for  the  first  year  defend- 
|tte  aaid  Term,  and  during  the  residue  of  the  said  Term  was  ready  and  ant's  sei*. 
to  have  found,  and  would  have  found  him  the  said  T.  sufficient  "^  ^-^^^ 
|t,  drink,  and  lodging,  and  paid  him  the  other  sums  of  money  by  the 
'  defendant  stipulated  to  be  paid  to  him,  according  to  the  form  and 
of  the  said  indenture,  and  the  said  covenant  of  the  said  defendant 
tkat  behalf,  if  he  the  said  T.  had  not  so  deserted  from  and  left,  or  had 
id  to  the  service  of  the  said  defendant.    And  this,  Ac, — [  Conc'-^"''' 
aterificaUan^as  oMe^  907,  sixth  form,'] 
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02IAPPRB!!.      riiird  plea^  actio  nonJ] — ^Because  he  siys,  that  the  said  T.  after  Ao  , 
DEEM,     n^^'^i'^S  of  the  said  indenture,  and  before  the  expiration  of  the  second  year  j 
Third  plea  ^^  ^^^  ^^  ^""^  ^^  ^TQQ  years  in  the  said  indenture  mentioned,  to  wit,  ■ 
that  plain-  on,  &c.  at,  Ac.  {vewue)  aforesaid,  the  said  T.  then  being  in  the  service 
tiff  with      of  the  said  defendant  on  board  of  a  certain  ship  or  vessel  of  the  said  de- 
defendanf  fondant,  in  parts  beyond  the  seas,  to  wit,  at  Malta,  and  the  said  ship  be- 
entered  on  ing  then  about  to  proceed  to  a  certain  other  part  beyond  the  sea,  to  wit, 
board  an-   to  Egypt,  the  Said  defendant,  at  the  request  of  the  said  T.  permitted  and 

for  a^ time   8^^®  ^®*^®  ^  ^'^^  ^^^^  "^^  ^  ^xi\^T  into  the  servico  of  one  C.  who  Vas  '' 
but  desert-  then  resident  at  Malta,  and  to  continue  therein  until  the  said  ship  orves*  | 
ed  from      gel  of  the  Said  defendant  should  return  to  Malta  aforesaid,  and  the  saii  i 
r*»'An!ii  '^'  ^y  ^^^^  leave  and  permission,  did  then  and  there  enter  into  the  ser*  -r 
[  1004]  yice  of  the  said  C.  and  that  the  said  ship  or  vessel  did  afterwards  sail  U»  1 
Egypt  aforesaid,  and  afterwards,  to  wiC,  on,  Ac.  return  to  Malta  afore-' 
said ;  and  the  said  defendant  further  says,  that  the  said  T.  after  he  titer 
said  T.  had  so  entered  into  the  service  of  the  said  0.  and  before  the  ex^ 
piration  of  the  said  second  year  of  the  said  term  of  three  years  in  the  sail' 
indenture  mentioned,  to  wit,  on,  &c.  wrongfully  and  without  the  licenfl^ 
or  consent  of  the  said  0.  or  of  the  said  defendant,  deserted  and  run  awajp; 
from  and  left  the  service  of  the  said  G.  and  did  not  at  any  time  after» 
wards  return  thereto,  or  to  the  service  of  the  said  defendant ;  and  fbe 
said  defendant  further  says,  that  he  the  said  defendant  continually  fravr 
and  after  the  making  of  the  said  indenture,  until  the  said  T.  so  entetej( 
into  the  service  of  the  said  C.  as  aforesaid,  and  the  said  G.  did,  from  thai 
time  until  the  said  T.  do  deserted  and  run  away  as  aforesaid,  find  the  saiff 
T.  sufficient  meat,  drink,  and  lodging,  to  wit,  at,  <&c.  aforesaid ;  and  that  ti4 
said  defendant  did,  during  that  time,  to  wit,  on,  Ac*  at,  &c.  (venue)  afora^ 
said,  in  lieu  of  all  other  necessaries,  pay  uuto  the  said  T.  <£14  for  tM 
said  term ;  and  that  the  said  G.  would  have  found  unto  the  said  T.  suffi 
cient  meat,  drink,  and  lodging,  until  the  return  of  the  said  ship  to  Malta,^ 
and  the  said  defendant,  during  the  residue  of  the  said  term,  was  resj 
tively  ready  and  willing  to  have  found,  and  would  have  found  him 
said  T.  sufficient  meat,,  drink,  and  lodging,  and  the  said  defendant  wo 
have  paid  him  the  other  sums  of  money  by  the  said  indenture  stipulated 
be  paid  to  him,  according  to  the  form  and  effect  of  the  said  indenture,  ai 
the  said  covenant  of  the  said  defendant  in  that  behalf,  if  he  the  said 
had  not  so  dederted  and  run  away,  or  had  afterwards  re-entered  inuf 
service  of  the  said  defendant ;  and  this  he  the  said  defendant  is  ready 
verify,  &q. 

That  de-         And  for  further  plea,  as  to  so  much  of  the  said  breach  of  covenant  in 
ftndantdid  gaid  declaration  lastly  above  assignedvas  was  incurred  before  the  saiddi 
&c.^board   ^^^^sal  and  discharge  of  the  said,  Ac.  by  the  said,  Ac.  from  his  service,! 
and  lodg-    the  Said  declaration  above  supposed,  the  said  defendant  says,  Ac.  (r^ 
iDg  aocord-  non)  because  protesting  that  the  said  declaration  in  that  respect  and  \ 
oSfenanu    ^®^^  therein  contained,  are  not  sufficient  in  law  foi;  the  'said  plaintiff 
[*  10051   ^^^^  ^^  maintain  his  aforesaid  action  thereof  against  the  said  defends 
and  the  said  defendant  is  not  bound  by  law  to  answer  thereto ;  ne^rf 
less  for  a  plea  in  this  behalf  the  said  defendant  says,  that  he  t^e  said 
fendant  continually  after  the  making  of  the  said  articles,  until  the  said  sq 
posed  dismissal  and  discharge  of  the  said  plaintiff  by  the  said  defendant^ 
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from  his  serrice,  at,  Ac.  (vefiue)  aforesaid,  did  find  and  provide  for  the    ^"  ^^ 
aid  plaintiff  good  and  sufficient  meat,  drink,  and  lodging,  suitable  to  his    jyveM, 
litQttion,  according  to  the  form  and  effect  of  the  said  articles  of  agree- 
■ent,  and  of  the  said  covenant  of  him  the  said  defendant  in  that  behalf 
ittde  as  aforesaid,  and  of  this  he  puts  himself  upon  the  country,  <fec. 

And  for  further  plea,  as  to  so  much  of  the  said  supposed  breach  of  cove-  Plea  that 
UDt  in  the  said  declaration  above  assigned,  as  was  incurred  before  the  said  ^®^®^1^* 
supposed  dismissal  and  discharge  of  the  said,  £c.  by  the  said,  &c.  from  his  to^rovide, 
said  service,  as  in  the  said  declaration  mentioned,  the  said,  &g.  [Actio  &o.  but 
ion.]— Because  protesting  that  the  said  declaration  in  that  respect,  and  ^^^'^^IfL 
Ae  matters  therein  contained,  are  not  sufficient  in  law  for  the  said  plain-  hin^eif. 
tiff  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  and  that 
he  the  said  defendant  is  not  under  any  necessity  by  the  Uw  of  the  land 
to  answer  thereto;  for  a  plea,  nevertheless,  in  this  behalf  the  said  de- 
fttdant  says,  that  he  the  said  defendant  continually  after  the  making  of 
ftesaid  articles  of  agreement,  until  the  said  supposed  dismissal  and  dis- 
ckrge  of  the  said  plaintiff  by  the  said  defendant  from  his  service  as 
aforesaid,  at,  Ac.  aforesaid,  was  ready  and  willing  to  find  and  provide, 
tad  would,  during  all  that  time,  have  found  and  provided  for  the  said 
pUntiff  good  and  sufficient  meat,  drink,  and  lodging,  suitable  to  his  sit- 
tttion,  according  to  the  form  and  effect  of  the  said  articles  of  agreement, 
lad  of  the  said  covenant  of  him  the  said  defendant  in  that  behalf  made 
U  aforesaid,  but  the  plaintiff  during  all  that  time  voluntarily,  and  of 
%  own  accord,  without  the  request  or  license  of  the  said  defendant,  [  •1006] 
innd  and  provided  for  the  said,  &c.  good  and  sufficient  meat  and  drink, 
and  lodging,  suitable  fo  his  situation,  to  wit,  at  Westminster  aforesaid, 
tad  this  he  is  ready  to  verify ;  wherefore^  Ac. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  breach  of  covenant  That  the 
kfthe  said  plaintiff  in  the  said  declaration  first  above  assigned,  the  said  ^J^^J^]!?!  - 
wendant  by  leave  of  the  court  here,  &c.  lActio  non^  as  ante,  906.]     Be-  ly  a^ent^ 
(use  protesting  that  the  said  defendant  hath  continually  since  the  making  ed  himself, 
if  the  said  articles  of  agreement  hitherto  been  ready  and  willing  to  employ  en^n^the 
Ibesaid  J.  0.  in  his  said  business  of  an  attorney,  solicitor,  and  agent,  and  dfachlrgo* 
1o  instruct,  and  cause  him  to  be  instructed  therein,  according  to  the  form  by  defend- 
ed effect  of  the  said  articles  of  agreement ;  for  a  plea,  nevertheless,  in  ^^^  ^*^* 
tm  behalf,  the  said  defendant  says,  that  the  said  J.  0.  after  the  making 
|rftiie  said  articles  of  agreement,  and  before  the  time  of  the  said  supposed 
faniasd  and  discharge  of  the  said  J.  0.  in  the  said  declaration  mention- 

Wjte  wit,  on  the  —  day  of — ^— in  the year  aforesaid,  at,  Ac. 

V^}  aforesaid,  did  voluntarily  leave,  quit,  and  depart  from  the  said 
PfTiceof  the  said  defendant  without  the  license,  leave,  permission,  or  con- 
tet,  and  against  the  will  of  the  said  defendant,  and  hath  remained  and 
^hned  so  absent  from  thence  hitherto,  to  wit,  at,  Ac.  (venue)  afore- 
™^;  without  this,  that  the  said  defendant  dismissed  and  discharged  the 
i  J.  0.  from  his  said  service,  and  refused  to  employ  him  in  hie  said 
wcfls  of  an  attorney  or  solicitor,  and  agent,  or  to  instruct  or  cause  . 
Ptt  to  be  instructed  therein,  in  manner  and  form  as  the  said  plaintiSis 

{g)  See  6  B.  &  C.  680. 
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ON  oRAtt-  bare  in  the  said  breach  of  coTenaDt  first  above  assigned,  alleged ;  aaA 
™^^'  this,  Ac— [Cbnctorfc  wUh  a  veHfication,  as  antCy  907.] 

r •10071 

Todeoiani  *[-4c^*<'  •w^^i  ^  onte^  906.] — ^Because  be  saith,  that  he  did  not  keep 
tion  on  the  Said  vessel  on  demurrage  the  said  days,  or  any  part  thereof,  orer* 
charter  and  above  the  said  lay  da^s  in  the  said  charter-party  mentioned,  in  man* 
money^due  ^^^  ^^^  ^^'*'^  ^  ^^®  ^^^  plaintiff  hath  above  alleged ;  and  this,  Ao. 

on  demur- 
rage, thftt  defendftot  did  not  keep  the  veuet  on  demurrage  over  and  aboTe  the  ky  days  allowed  \>j  thi 

charter  party  (A). 

To  deciara-  J[Actio  non.'\ — Because  he  saith,  that  he.the  said  defendant  did  send  snd 
charted-  ^^^^  ^  ^  Sent,  alongside  of  the  said  vessel  in  the  river  Thames,  sodf 
party  for    goods  as  he  thought  proper  to  ship,  and  receive  the  same  from  alongsids 

balance  of  of  her  at and  send  alongside  of  her  at  — —  such  goods  as  he  thoQgkf 

and^aUo  ®^»  *^^  receive  the  same  from  alongside  of  her  at  London,  within  tU 
for  demur-  time  limited  for  those  purposes,  and  days  of  demurrage  in  the  said  char^ 
rage»  that  ter-party  mentioned,  and  did  not  keep  the  said  Vessel  any  time  over  ancl; 
did^d  a  *^^^®  ^^®  *™®  limited  for  the  purpose  last  aforesaid,  and  the  days  of  de* 
oargo        murrage  as  aforesaid ;  and  of  this  he  puts  himself  upon  the  country,  Ac 

alongside 

of      the     TeMel,  to  be  loaded  on  board  within  the  days  of  demurrage  allowed  by  the  oharter-paity. 

i 

r*1008  ]  [,Actio  non^  as  ante^  906.] — Because  he  saith,  that  he  the  said  defend*! 
Todeoian^-  *^*  ^^^  always  ready  and  willing  to  send  and  cause  to  be  sent,  alongsidii 

tion  op       of  the  said  vessel  in  the  river  Thames  aforesaid,  and  at aforesaid,  i^ 

charter-     fall  and  Sufficient  cargo  of  such  goods  as  he  thought  proper  to  ship 
baUmce^of  ^^^^^  ^f  ^^  Said  vesscl  within  the  time  limited  for  those  purposes, 
firoightand  days  of  demurrage  ;  yet  the  said  defendant  in  fact  saith,  that  the 
for  a  sum    vessel  was  not  tight,  staunch,  and  strong,  nor  was  in  every  respect  pro? 

acwunt  of  P®^^y  fitted  and  manned  for  the  voyages  from aforesaid,  and  — 

demur-      aforesaid,  so  as  to  enable  the  said  defendant  safely  or  securely  to  send 
rage,  that  cause  to  be  sent,  alongside  thesaid  ship  or  vessel  such  goods  as  afores 
rwdy'and  ^^  order  that  the  same  might  be  loaded  on  board  thereof  within  the  ti 
willing  to    and  days  of  demurrage  aforesaid ;  and  this,  <tc. — [  Conclude  with  a  vertr 
have  sent   ficatiorij  as  antSj  907.] 

longside  of  the  vessel,  bat  that  she  was  not  tight,  staunch,  and  strong,  &a 

i 

Pi«,  that  IFirst  pleay  non  est/actum^  as  a/nte^  1001 ;  and  for  a  further  plea^  adU 
dui  w*  wo»  as  ante,  906.]— Because  he  saith,  that  the  said  defendant  did  seal 
alongside  and  causc  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames,  sndi 
o^^hoyes-  goods  as  he  thought  proper  to  ship,  and  receive  the  same  from  alongside  rf; 
withi^the  lier  at  Heligoland,  and  send  alongside  of  her  at  Heligoland  such  goods  i^ 
time  limit-  he  thought  fit,  and  receive  the  same  from  alongside  of  her  at  London,  wiA^ 
eJ,  and  in  the  time  limited  for  those  purposes,  and  days  of  demurrage  in  the  ssA 
turr^e  Si  o^^artcr-party  mentioned,  and  did  not  keep  the  said  vessel  any  time  of* 
the  charter  and  above  the  time  limited  for  the  purpose  last  aforesaid,  and  the  days^ 
purty  men.  demurrage  aforesaid,  and  of  this  ho  puts  himself  upon  the  country,  4* 
Th?H'piea,  "^^^  ^^^  *  further  plea  in  this  behalf,  as  to  so  much  of  the  said  supposel 
that  defen-  breach  of  covcnaut  first  above  assigned,  as  relates  to  the  not  sending,  ^ 
dant  was  causing  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames,  aal 
J^dfand  ^^  Heligoland,  such  goods  as  he  thought  proper  to  ship  on  board  thereof 

willing  to 

l>end  along  (A)  See  forma  in  debt,  ante,  987  to  989. 
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fiOio  the  time  limited  for  those  purposee,  and  days  of  demumge,  the  «  ohab- 
nid  defendant  by  like  leare,  ko.  says^  lactio  non] ,  because  be  saith,  that    p^^^. 

the  said  defendant  was  always  ready  and  willing  to  send  and  cause  to  be      

mX,  alongside  of  the  said  vessel  in  the  river  Thames  aforesaid,  and  at  b^^®  ^^« 
Mgoland  aforesaid,  a  full  and  *suffieient  cargo  of  such  goods  as  he  thought  h^^^^ 
proper  to  ship  on  board  the  said  vessel  within  the  time  limited  for  those  land  and 
,  purposes,  and  days  of  demurrage  ;  yet  the  defendant  in  fact  saith,  that  the  ^'jf^"' 
said  vessel  was  not  staunch,  tight,  and  strong,  nor  was  in  every  respect  'nd  suffi- 
properiy  fitted  and  manned  for  the  voyage  from'London  aforesaid,  oj:  from  oient  cargo 
Heligoland  aforesaid,  so  as  to  enable  defendant  safely  or  securely  to  send  of  goods, 
IT  caose  to  be  sent  alongside  the  said  ship  or  vessel,  such  goods  as  afore-  ^^^  ^\^^ 
aid,  in  order  that  the  same  might  be  loaded  on  board  thereof  within  the  limited, 
time  and  days  of  demurrage  aforesaid  ;  and  this,  &c.  wherefore,  £c.  And  ^^t  that 
far  a  further  plea  in  this  behalf,  to  the  said  supposed  breach  of  covenant  ^^*^^f 
Mcoadly  above  assigned,  defendant  by  like  leave,  £c.  [aciix)  non]^  be-  tight, 
euFe  he  saith,  that  he,  defendant,  before  the  commencement  of  this  suit,  staunch, 
lowil,  on,  Ac.  at,  Ac.  aforesaid,  paid  to  plaintiff  the  said  sum  of  £ —  in  ^°Ja!^j,JJ 
611  satisfaction  and  discharge  of  the  said  sum  of  £ —  in  the  said  second  him  safely 
Iffeach  of  covenant  mentioned,  and  of  all  damages  by  the  said  plaintiff  or  securely 
sastained  by  reason  of  the  non-payment  thereof,  which  said  sura  of  money  ^^^^^^ 
the  said  plaintiff  then  and  there  accepted  and  received  of  and  from  the  order  to  be 
laid  defendant,  in  full  satisfaction  and  discharge  of  the  said  sum  of  £ —  \(aAeA  on 
in  the  said  second  breach  of  covenant  mentioned  ;  and  this,  &c.  where-  ^^ 
Ibre,  Ac.    And  for  a  further  plea  in  this  behalf,  to  the  said  supposed  that  timer 
keach  of  covenant  lastly  above  assigned,  the  said  defendant  by  like  leave,  r*l0091 
ie.  [ocHo  non\^  because  he  saith,  that  he  did  not  keep  the  said  vessel  on  Fourth 
iemarrage  the  said,  days,  or  any  part  thereof,  over  and  above  the  said  P^e»»  **»»* 
laydays  in  the  said  charter-party  mentioned,  in  manner  and  form  as  the  ^^^'^^ 
Md  plaintiff  hath  above  alleged,  and  of  this  he  the  said  defendant  puts  meuce- 
luBself  npon  the  country,  <&c.  °^^t  of 

*_,  Boit,  de- 

iMi&t  peid  debt  in  full  satis&otion.    fifth  pleii^  denial  that  defendant  did  keep  the  ship  on 


I 


OTer  and  above  the  time  in  eharter-party  mentioned. 

[Fini  plea^  non  est  factum^  as  ante^  1001 ;  second  plea^  actio  notiy  as   <>»  ^^' 
«/e,  906,  third  farm.'] — ^Because  they  say,  that  the  said  stock  of  coals  of  ^'roa^jJJI* 
ihesaid  plaintiff  above-mentioned  to  have  been  insured  as  aforesaid,  be-  g  ^    . 
Iwre  and  at  the  time  of  making  of  the  said  deed  poll  or  policy,  was  de-  pi!^*o 
iBribed  otherwise  than  it  really  was,  to  wit,  at,  &c.  (iwnue")  aforesaid  ;  covenant 
^  of  this  they  the  said  0.  and  D.  put  themselves  upon  the  country,  &c.  ^J!  ?  P®^*®y 

^oe  on  coals,  against  loss  by  fire,  showing  that  the  policy  was  void  (t). 

^  [Atiiomm,  as  ante^  006.] — Because  thoy  say  that  divers  large  quan«  r»iQioi 
cities,  to  wit,  100  bushels  of  the  said  coals  in  the  said  declaration  men-  g^^jond 
^«ed,  to  have  been  the  stock  and  property  of  the  said,  Ac.  and  to  have  plea,  that 
*wn  (m  the  8ai4  open  wharf  adjoining  west,  mentioned  in  the  said  deed  *^®  ^*^ 
#«ll  or  policy  of  assurance,  and  by  the.  said  declaration  above-mentioned,  ]J,rib^\ 
lohaTe  been  burnt,  consumed,  lost,  and  destroyed  by  fire  before  and  at  policy  oth. 
MB  time  of  the  making  of  the  said  deed  poll  or  policy  of  assurance,  Iiad  «''^«« 

than  as 
(0  See  also  the  next  plea.    The  policy  was    the  trial  obtained  a  verdict  ^^y  ^^^^7 

wMttoal  fonn  of  fire  policies,  and  the  pleas        {k)  This  plea  concludes  to  the  country,  be-  ^^^  (*)• 
IJ*  ■*  ^  "^*  ■«*  <*^  pleas,  will  be  appli-    cause  the  allegation  is  a  negative  of  wh.it  was  Third  that 
«*  to  ordinary  m^es.    The  deftodant  on    averred  in  the  declaration.  gDods 

wei-e  on 
fire  at  the 
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ox  pou-  taken  fi^e^  and  were  bnrnkiff  aad^consaminff  by  fire,  whereof  the 

nsa  OP  IN -         -°  0^7 

BURAMCS. 


eras  OP  IN-  plaintiff,  before  and  at  the  time  of  the  making  of  the  said  deed  poll  or 


licy  of  assurance,  to  wit,  on,  £c.  aforesaid,  at,  &c.  (venue)  aforesaid, 


time  of       notice  (Ot  and  then  and  there,  with  intent  to  defraud  them  the  said 
making       fendants,  fraudulently  and  deceitfully  obtained  and  effected  the  said  d< 
lnd^'a7it  P^'^  ^^  policy  of  insurance,  in  the  said  declaration  mentioned ;  and 
^wfia  ob-      they  the  said  defendants  are  ready  to  verify,  wherefore,  &c. 

taincd  by  ^ 

friiuct  [Actio  nofiy  as  anie'y  906.] — Because  they  say,  that  in  and  by  the  priny 

Sat'^goods  ®^  proposals,  mentioned  in  and  referred  to  by  the  said  deed-poll  or  poli<^ 
were  of  an  it  was  expressed  and  declared,  amongst  other  things,  that  common  im 
inflamma-  rances  where  buildings  covered  with  slate,  or  load,  and  built  on  all  si< 
and'tiei^'  with  brick  or  stone,  and  goods  and  merchandize  therein  not  hazard( 
fore  the      and  where  no  hazardous  trades  are  carried  on,  or  hazardous  goods  de] 
special       ited  ;  that  hazardous  insurances  were  timber  or  plaster  buildings,  and  g( 
ou'huo     ^"^  merchandize  therein  not  hazardous ;  also  thatched  bams,  and 
have  been   houses  having  no  chimnies,  or  adjoining  to  any  building  having  a  chirnn^ 
inserted  in  containing  farmer's  stock  or  implements  of  husbandry,  or  brick  or  stc 
^**®P^l*^y»  buildings,  wherein  hazardous  goods  or  trades  were  deposited  op  carrli 
to  the         oi*»  such  as  bread,  and  biscuit  bakers^  brewers,  carpenters,  chemists,  coU 
printed      men,  coopcrs,  inn-holders,  victualers,  malt-houses,  sail-makers,  ship 
r*7ni*n  ^^^^  chandlers,  stable  keepers,  hemp,  flax,  pitch,  'tallow,  tar,  rosin, .. 
[•1011]  pentine,  hay,  straw,  and  all  manner  of  fodder,  and  com  nnthrashed,  a] 
thecaries'  stock,  also  cotton,  sugar,  oil,  and  spirituous  liquors,  as 
chandizes ;  likewise  all  shops  and  warehouses  which  have  German 
metal  stoves  with  pipes.     Tliat  doubly  hazardous  insurances  were  all  oth< 
hatched  buildings,  and  goods  and  merchandize  therein,  timber  or  plas 
buildings  wherein  hazardous  goods  or  trades  are  deposited  or  carried  on] 
also  salt^petre,  sea  biscuit-makers,  oil  leather-dressers,  tallow-mell 
wax-chandlers,  boat-builders,  china,  glass,  or  earthen-wares.   Andthati 
insurances  were  desired  for  any  larger  sum  than  were  specified  in  the 
of  annual  premiums,  a  special  agreement  might  be  made  for  the 
special  agreements  might  also  be  made  for  mills  and  stock  therein  ; 
for  mills  or  buildings  containing  any  kiln,  steam-engine,  stove,  or  o^ 
used  in  the  process  of  any  manufactory,  or  stock  therein ;  or  for  other 
surances  more  hazardous  than  those  described  in  the  second  and  third  h< 
of  insurances  of  the  said  printed  proposals,  as  sugar-bakers,  distillers,  V4 
nish-makers,  chemists'  laboratories,  manufactories  of  any  commodi 
deemed  hazardous,  as  flax-dressers,  sail-cloth  makers,  rope-makers, 
floor-cloth  painters,  coach-makers,  musical  instrument  makers,  umbrell 
makers^  and  refiners  of  salt-petre,  spermaceti,  and  ore,  cotton,  flax, 
lint-spinners,  with  all  the  operation  attending  the  manufacturing  of 
materials  from  the  raw  state  into  thread  for  the  weaver,  or  such  like, 
reason  of  the  nature  of  the  trade,  the  narrowness  of  the  place,  or  0I 
dangerous  circumstances,  which  special  hazard  must  be  inserted  in  the 
icy  to  render  the  same  valid  and  in  force,  to  wit,  at,  <&c.  (venue)  afores 
And  the  said  defendants  further  say,  that  the  said  coals,  of  the  said  pfa 
tiff  so  as  aforesaid  burnt  consumed,  lost,  and  destroyed  by  fire  at  the 

(0  As  poUoicfl  on  goods  against  fire  are  not  time  the  policy  was  eflfeoted,  and  this 

like  ship  insuranoee  "  lost  or  not  lost,**  so  as  to  the  insured,  yet  the  policy  would  be 

to  cover  an  existing  loss,  it  should  seem  that  and  therefore  an  averment  of  notice  and  ^ 

if  the  coals  were  even  latently  on  fire  at  the  is  unnecessary,  lyid  not  trayersable. 


IN  COVENANT. 


loii 


[Ae  making  of  the  said  deed-poll  or  policy  of  assurance,  and  of  the  in- 

rfaig  thereof  as  aforesaid,  were  of  an  inflammable  nature  and  quality, 

that  the  insurance,  so  as  aforesaid  made  thereon,  was  more  hazardous 

insurances  above  in  this  plea  particularly  mentioned  and  described, 

were  specially  hazardous,  to  wit,  at,  £c.  aforesaid  ;  yet  the  said  de- 

lants  farther  say,  that  such  special  hazard  was  not  inserted  in  the  said 

l-poll  or  policy  of  assurance.     By  reason  whereof  the  said  deed-poll 

)Iic7  was  and  is  null  and  void,  to  wit,  at,  <&c. ;  and  this  they  the  said 

idants  are  ready  to  verify,  wherefore,  Ac.     And  for  a  further  plea  in 

behalf,  as  to  the  supposed  breach  of  covenant  above  assigned,  the 

defendants  \^actio  non]  because  they  say,  that  the  said  plaintiff  did, 

le  time  of  the  making,  effecting,  and  obtaining  of  the  said  deed-poll  or 

iqr  of  assurance,  and  so  as  aforesaid  insuring  his  said  stock  of  coals  as 

laid,  cause  the  same  to  be  described  otherwise  than  as  it  then  really 

so  that  the  same  was  insured  at  a  lower  premium  than  the  said  special 

Is  in  the  said  printed  proposals  above-mentioned,  did  require,  to 
at,  Ac.  (venue')  aforesaid.     By  reason  whereof  the  said  deed-poll  or 

was  void  and  of  no  force,  to  wit,  at,  <fec.  (venue)  aforesaid ;  and  this 
the  said  defendants  are  ready  to  verify,  wherefore,  Ac.  And  for  a 
ier  plea  in  this  behalf,  as  to  the  supposed  breach  of  covenant  above 
Igned,  the  said,  Ac.  [^actio  noTi]  because  they  say,  that  the  said,  Ac. 
at  the  time  of  the  making,  effecting,  and  obtaining  of  the  said  deed- 
or  policy  of  assurance,  and  in  so  as  aforesaid  insuring  bis  said  stock 
as  aforesaid,  cause  the  same  to  be  described  otherwise  than  as  it 

really  was,  so  that*  the  same  was  insured  at  a  lower  rate  than  was 

sed  in  the  aforesaid  table  of  premiums,  to  wit,  at,  Ac.  (venue)  afore- 
\\  a&d  this  they  the  said  defendants  are  ready  to  verify,  wherefore,  Ac. 
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Plea,  that 
goods 
were 
wrongly 
described, 
and  were 
so  insured 
at  a  less 
premium 
than  they 
ought  to 
have  been. 

Plea,  that 
goods 
were  de- 
scribed, 
otherwise 
than  they 
really 
were. 


and  others, 
ats. 
Holehouse. 


And  the  said  defendants,  .by their  attorney.  First  plea 

(after  cra- 


come  and  defend  the  wrong  and  injury,  when,  Ac. 
«ay,  that  the  said  deed-poll  or  policy  of  insurance,  in  the  said  first 
of  the  said  declaration  mentioned,  and  the  said  deed-poll  or  policy 
irance,  in  the  said  second  count  of  the  said  declaration  mentioned, 
and  are  one  and  the  same  deed-poll  or  policy  of  insurance,  and  not 
or  different ;  and  they  crave  oyer  of  the  said  deed-poll  or  policy  of 
ice,  and  it  is  read  to  them,  and  they  also  crave  oyer  of  the  condi- 
'vpon  which  the  said  company  make  insurances,  which  said  conditions 
[referred  to  by  the  said  deed-poll  or  policy  of  insurance,  and  indorsed 
I,  and  they  are  read  to  them  in  these  words,  that  is  to  say.  Gondii 
lopon  which  this  company  make  insurances.-^— [jFYr5^  Persons  desirous 
'^ig  insurance  on  buildings  are  to  deliver  into  the  oflSce  the  following 
irs,  viz.  a  description  of  the  buildings ;  where  situated ;  by  whom 
;  of  what  materials  the  walls  and  roof  of  each  building  intended 
insured  are  composed ;  Vhether  the  same  are  occupied ^s  dwelling- 
or  as  warehouses,  manufactories,  workshops,  or  how  otherwise  ; 
not  duly  separated  by  party  walls,  are  deemed  brick  and  timber ; 
^aannfactories  which  contain  furnaces,  kiln,  stores,  coal-kels,  ovens,  or 
use  fire  and  heat,  are  chargeable  at  additional  rates. — Second^ 


Ying  oyer 
of  and  set- 
ting out 
conditions 
of  insur- 
ance) non 
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ON  poLi-  Iq  the  insoranee  of  goods,  wares,  merchandise,  the  building  or  place  in 
nmLAjroB.  ^^^^^  ^®  ^^^  ^^^  deposited  is  to  be  described ;  it  must  also  be  stated 
'  whether  snch  goods  be  of  the  kind  (Renominated  hazardous,  and  whether 
any  mannfactorj  is  carried  on  in  the  premises ;  and  if  any  person  or  persons 
shall  insure  his  or  their  building  or  goods,  and  shall  cause  the  same  to  be 
described  in  the  policy  otherwise  than  they  really  are,  so  as  the  same  be 
charged  at  a  lower  premium  than  is  here  specified  as  applicable  thereto, 
or  if  any  building  shall  contain  any  kiln,  furnace,  steam*engine,  stove,  or 
oven,  used  in  the  process  of  any  manufactory,  unless  mention  bo  made 
thereof  in  the  policy  it  shall  also  be  void  in  respect  of  such  buildings,  and 
the  goods  therein. —  Thirds  That  no  loss  or  damage  by  fire  occasioned  by 
•   invasion,  foreign  enemies,  civil  commotion,  or  any  military  or  usurped 
power,  will  be  assured  or  made  good,  or  considered  as  insured,  by  this 
company. — Fourth^  Persons  insuring  property  at  this  office,  must  give  no- 
tice of  any  other  insurance  made  by  or  on  their  behalf  in  the  same  proper- 
ty ;  whether  such'other  insurance  shall  be  made  previous  or  subsequent  to 
that  which  is  made  at  this  office ;  and  such  other  insurance  is  to  be  indorsed 
on  the  policies,  subscribed  on  behalf  of  this  company,  and  entered  at  their 
office,  otherwise  this  company  will  not  hold  themselves  liable  to  pay  in  case 
of  loss,  and  after  such  indorsement  is  made  this  company  will  pay  their 
ratable  proportions  of  any  loss  or  damage  by  fire  subsequently  sustained. 
— Fifths  Leaseholders,  trustees,  mortgagees,  persons  entitled  to  houses 
and  buildings  in  reversion,  may  insure  their  respective  interests  in  such 
buildings,  provided  the  nature  of  the  tenure  or  interest .  therein  be  duly 
specified,  and  this  office  will  fully  reinstate  all  damages  to  buildings  in- 
sured, or  pay  the  amount,  not  exceeding  the  sum  named. — Sixths  Upon  the 
death  of  any  person  insured  at  this  office,  the  policy  interest  therein  may 
be  continued  to  their  executors  or  administrators  respectively,  or  be  trans- 
ferred to  the  person  who  shall,  upon  such  death  be  entitled  to  the  proper- 
ty insured,  provided  such  hciirs,  executor,  or  administrator,  or  other  per- 
son so  entitled,  do  procure  his  or  her  interest  therein  to  be  indorsed  on 
[•1014]  the  policy  *at  the  office  of  the  company ;  that  persons  changing  their  dwell- 
ing-houses, shops,  or  warehouses,  may  preserve  the  benefit  of  their  policies, 
if  the  nature  and  circumstance  of  the  risk  insured  be  not  altered ;  but  in  all\ 
such  cases  the  policy  is  not  to  be  considered  as  remaining  in  force  until  the 
nature  of  the  removal  or  alteration  be  given  at  the  office  of  this  company, 
and  the  same  to  be  made  by  the  company  upon  the  policy. — Seventh^  All 
persons  named  by  this  company,  who  shall  sustain  any  loss  or  damage  by 
fire,  are  forthvrith  to  give  notice  thereof  to  the  company  at  their  principsd 
office  in  London,  and  as  soon  as  possible  afterwards  are  to  deliver  in  as 
particular  an  account  of  their  loss  or  damage,  as  the  nature  of  the  case  will 
admit  of,  and  shall  make  proof  of  the  same  by  their  oath  or  affirmation, 
and  produce  such  other  evidence  as  the  directors  of  this  company  may 
reasonably  require,  and  until  such  affidavit  and  affirmation,  and  account 
are  produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be 
payable  or  recoverable ;  and  if  there  appear  any  fraud  in  the  claim  made  to 
such  loss,  false  swearing  or  affirming  in  support  thereof,  the  claimant  shall 
forfeithis  claim  to  payment  thereof  by  virtue  of  his  policy. — Eighih^ln  case 
any  difiference  or  dispute  shall  arise  between  the  assured  aud  the  company, 


IK  OOyBXANT. 


1014 


ling  tbe  ftmonnt  or  extent  of  any  loss  or  damage,  sach  diffiBrenoe  shall 

submitted  to  the  jndgment  or  determination  of  arbitrators,  indifferently 

t,  whose  award  in  writing  shall  be  conclusive  and  binding  to  all  par- 

and  when  any  loss  or  damage  shall  have  been  duly  proved  and  aseer- 

»d,  the  insured  shall  immediately  receive  satisfaction  to  the  fall  amount 

the  same,  without  any  deduction  or  discount  whatsoever. — NhUh^ 

mial  insni^rs.    Persons  choosing  to  insure  for  seven  years  will  be 

larged  for  six  years  only ;  also  for  any  number  of  years  less  than  seven 

111  be  allowed  reasonable  discount  both  upon  the  premium  and  the  duty. 

Tentt,  Insurances  may  be  made  for  any  period  less  then  twelve  months. 

fevfnAj  No  receipts  are  to  be  taken  for  any  premium  of  insurance  but 

as  are  printed  and  issued  from  the  office,  witnessed  by  one  of  the 

|erks  or  agents  of  the  office.    All  expenses  attending  the  removal  of 

Is,  insured  in  this  office,  out  of  any  house  or  premises  on  fire,  or  out 

any  house  or  premises  adjoining  or  contiguous  to  any  building  on 

will  be    cheerfully  repaid.]     Which  being  read  and  heard,  the 

defendants  say,  that  the  said,  &c.    [non  est  factum^  as  anie^ 

fl,]  and  of  this  they  put  themselves  upon  *the  country,  <fec.     {^Second 

ka  to  first  county  actio  non.'} — Because  they  say,  that  the  said  plaintiff 

~  not,  at  the  time  of  making  the  said  policy  of  insurance  in  that  count 

itioned,  and  at  the  time  of  paying  the  said  sum  of,  Ac.  in  that  count 

mentioned,  give  notice  to  the  said  company  at  the  said  office  of  the 

other  insurance  theretofore  made  at  the  Imperial  Fire-Office,  as  in 

said  second  count  is  mentioned,  according  to  the  form  and  effect  of 

said  fourth  condition  referred  to  by  and  indorsed  upon  the  said  deed- 

or  policy  of  insurance*;  and  this,  <fcc.[r«ri/fcatfa7i.]— [TAtrrf  plea  to 

rst  count,  actio  non."] — ^Because  they  say,  that  they  the  said  defendants 

not  in  any  manner  waive,  relinquish,  release  or  discharge  the  said 

intiff  from  indorsing  the  said  insurance  in  the  said  British  Fire-Office, 

the  said  deed-poll  or  policy  of  insurance,  in  the  said  first  count  men- 

led,  and  for  entering  the  same  at  the  said  office,  in  that  count  first 

idoned,  in  manner  and  form  as  the  said  plaintiff  hath  m  that  count  alle- 

;  and  of  this  they  the  said  defendants  put  themselves  upon  the  country, 

[Fourth  pica  to  first  count,  actio  non.'] — Because  they  say,  that  the 

vtensils  and  stock  in  trade,  in  the  said  first  count  mentioned,  were 

dnly  described  in  the  building  and  place  where  the  same  were  depos- 

I,  bot  the  same  were  described  in  the  said  policy  otherwise  than  they 

lly  were,  and  so  as  to  cause  the  said  insurance  to  be  effected  at  a  lower 

limn  than  ought  to  have  been,  contrary  to  the  form  and  effect  of  the 

condition  referred  toby,  and  indorsed  on  the  said  deed-poll  or  policy 

insarance ;  and  this  the  said,  Ac.  is  ready  to  verify,  wherefore,  Ac. 

plea  to  first  count,  actio  non,'] — ^Because  they  say,  that  the  said 

nla  and  stock  in  trade,  in  the  said  first  count  mentioned,  and  therein 

to  have  been  burnt,  consumed,  lost,  and  destroyed  by  fire,  were 

nor  HBB  any  part  thereof  burnt,  consumed,  lost,  or  destroyed  by  fire. 

Banner  and  form  as  the  said,  &c.  hath  in  that  count  alleged  ;  and  of 

Ae.    [Sixth  plea  to  first  count,  actio  non.] — ^Because  they  say,  that 

said,  Ac.  did  not  give  notice  of  the  loss  she  had  sustained  to  the  com- 

at  their  said  principal  office  in  London,  and  that  the  said,  Ac.  did  not, 

soon  as  possible  afterwards,  deliver  at  the  said  office  as  particular  an 

)ant  of  her  said  loss  or  damage  as  the  nature  of  the  case  would  admit 

r,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  that  count 
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OH  K>u-  alleged ;   nevertheless,  for  plea  ia  *this  behalf,  the  said,  Ac.  in  ftct, 

mmj^oE.  ^7'  ^^^^  althoagh  the  said  plaintiff  did  make  oath  of  the  said  loss,  ani : 

did  then  and  there  prodace  her  books,  documents,  voachers,  and  otfaai;! 

evidence,  at  the  request  of  the  directors  of  the  said  company,  then  a]i#! 

there  being  a  reasonable  request  in  that  behalf ;  yet  the  said  plaintif  ' 

did  not  duly,  properly,  and  reasonably,  prove  her  said  loss  and  damaga 

according  to  the  form  and  effect  of  the  said  seventh  condition,  referred  tt 

by  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance;  and  this; 

derenih      they  the  said,  &c.  are  ready  to  verify,  wherefore,  &c.  [ Seventh  plea  W 

p|^»  ^  first  eountj  cLctio  ison.]-r-Because  they  say,  that  the  said  A.  did  not,  as^ 

did^ot  as  ^^^^  ^  possible  after  the  said  loss  and  damage  in  that  count  mentionedi; 

soon  as       deliver  in  as  particular  an  account  of  such  loss  or  damage  as  the  natuif^ 

ponibie      of  the  c£Cse  would  admit  of,  in  manner  and  form  as  the  said  plaintiff  had^l 

A  partLvh  ^^^^  ^Q  ^^^^  count  alleged ; , nevertheless,  for  plea  in  this  behalf,  the  saif 

laraooonnt  £c.  Say,  that  in  the  claim  made  for  the  said  loss  and  dams^e,  in  the  sail 

^h^^^^  count  mentioned,  &nd  set  forth,  there  appeared  to  be  fraud  within  the  ti 

WM  frMd   ^^^^^  ^^^  meaning  of  the  said  seventh  condition,  referred  to  and  indoi 

within  the  cd  ou  the  said  deed-poll  or  policy  of  insurance,  that  is  to  say,  fraud  u 

taking  the  quantity,  nature,  and  value  of  the  sugars,  utensils,  and  othe 

stock  in  trade,  in  that  count  supposed  to  have  been  burnt,  consumed,  aa4 

destroyed  by  fire,  contrary  to  the  said  seventh  condition,  referred  to  by  aaff 

indorsed  on  the  said  deed-poll  or  policy  of  insurance ;  and  this,  &^ 

[verification.^     [Eig-hth  plea  to  first  county  actio  non.] — ^Because  thqfi 

say,  that  the  said,  £c.  in  order  to  support  her  claim  for  the  said  loss 

damage  in  that  count  mentioned,  did,  on,  &c.  before,  &c.  magistrate, 

the  public  office, in  the  county  of =-  make  a  certain  affidai 

And  the  said,  <fec.  in  fact,  further  say,  that  in  support  of  the  said  cl 
for  the  said  loss  and  damage  in  that  count  mentioned,  there  was  1 
swearing  within  the  true  intent  and  meaning  of  the  said  seventh  con 
tioii,  referred  to  by  and  indorsed  on  the  said  deed-poll  of  policy  of  in 
ranee,  that  is  to  say,  false-swearing  in  this,  to  wit,  the  said,  &c.  then 
there  swore,  that  the  amount  annexed  to  the  said  affidavit  contained 
true  statement  of  the  loss  and  damage  of  her  the  said,  &c.  whereas' 
said  amount  did  not  contain  a  €rue  statement  of  the  said  loss  and  dam; 
contrary  to  the  said  seventh  condition,  referred  to  by  and  indorsed  on 
r*1017 1  ^^^^  deed-poll  or  policy  of  insurance ;  and  *thi8  the  said,  &c  [verifid 
Ninth  plea!  C-^**^*  P^^^  to  first  count^  actio  non.'] — Because  they  say,  that  the 
that  puun-  <&c.  after  the  said  loss  and  damage  by  fire,  in  that  count  mentioned, 
tiff  was  re-  wit,  on,  £c.  at,  <fec.  (yenm)  was  required  by  the  directors  of  the  said 
Siraftors^^  pany  to  deliver  in  an  account  of  the  said  loss  or  damage,  specifying 
to  deUver    such  account  the  amount  of  the  loss  and  damage  suffered  in  the  stock 
trade  and  utensils  in  each  distinct  building  of  the  said  premises  so  ini 
in  the  said  policy  in  that  count  mentioned,  the  same  request  then 
there  being  a  reasonable  request  in  that  behalf,  but  the  said,  Ac. 
and  there  neglected  and  refused  to  deliver  in  such  account  as  a 
seveo^?  ^  ^^^'  ^^  ^^^  ^^^  delivered  the  same  to  the  directors  of  Uie*  said 
condition,   pany.  Contrary  to  the  form  and  effect  of  the  said  seventh  condition, 
ferred  to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  ii 
Tenth  plea,  raiico  ;  and  this,  Ac.   [Tenth  plea  to  first  county  actio  «o«.]— Bc._ 
*^*WM   *  ^'^^y  ®*y'  ^^^  ^^  ^^^^  utensils  and  stock  in  trade,  in  the  said  deed-i 
iqiproperly  or  policy  of  insqrancc,  in  the  said  last  count  mentioned,  were  not  tralj 


Eighth 
plea,  that 
plaintiff 
made  a 
&l8e  affi- 
davit of 
the  loss, 

&0. 


in  a  par- 
ticular a 
count  of 
loss,  but 
refused, 


af« 


ij,  bot  the  same  were  described  in  the  said  policy  otherwise  than  they    ^'™  ^' 
r|iiQy  were»  and  so  as  to  caose  the  said  insurance  to  be  effected  at  a 
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ipciibed  in  the  building  and  place  where  the  same  were  deposit-  o^  ^u- 

--  -_-.  cisa  OF 

IKSITRAKOE 


jgKT  premiom  than  onght  to  have  been,  contrary  to  the  form  and  effect  of  described, 
fti  said  second  condition,  referred  to  and  indorsed  on  the  said  deed-poll  whereby 
Vrpdicy  of  insurance ;  and  this,  &c.  {verification,']     {The  eleventh  plea  ^\q^  *' 
WQSiothe  second  count,  and  the  same  as  the  fifth  plea.     The  twelfth  plea  premiam, 
to  Kcond  count,  actio  nan.'] — ^Because  they  say,  that  the  said  ntensils  oontrary  to 
ttd  stock  in  trade  in  the  said  sngar-honse,  in  the  said  last  count  mention-  ^^Jjfj^Q. 
^  vere,  before  the  making  of  the  said  deed-poll. or  policy  of  insurance,  Twelfth 
iwred  &r  a  certain  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  a  cer-  piea  to  sec- 
triQ  oice  called  the  British  Fire-office,  being  another  office  than  that  men-  ^hatTh?^' 
tiooed  in  the  said  deed-poll  or  policy  of  insurance,  to  wit,  at  London  premises 
,in  the  parish  and  ward  aforesaid ;  and  that  the  said,  &c.  did  not  wereinsup- 
sotice  of  such  insurance  to  the  said  company  at  their  said  office,  neither  ^^^^^ 
Bhe  caose  the  same  to  be  indorsed  upon  the  said  deed-poll  or  policy  of  floe,  and 
nukoe,  but  on  the  contrary  thereof  altogether  neglected  so  to  do,  to  wit,  no  notice 
4c.  (venue)  aforesaid,  contrary  to  the  form  and  effect  of  the  fourth  ^^l^^^ 
dition,  referred  to  by  and  indorsed  upon  the  said  deed-poll  or  policy  ant's  offioV 
insurance ;  and  this,  &o. — [  TTiere  wer^  other  pleas  to  the  second 
,  similar  to  the  above  pletu  to  the  first  count, "] 


*And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends  the  <>"  ^"^^^ 
and  injury,  when,  <fec.  and^th  that  the' said  plaintiff  ought  not  to  q^jj^^al. 
<ur  maintain  his  aforesaid  action  thereof  against  him,  to  recover  any  [*ioi8  ] 
I  or  greater  damages  than  the  said  sum  of  [<£5]  because  he  saith  that  Pica  to 
the  said  defendant  was  present  at  the  said  demised  dwelling-house  and  covenant 

lines,  on  the  said day  of A.  D. being  the  day  on  ^[;j;^^'j^* 

*  the  said  sum  of  [^5]  became  due  and  payable,  as  aforesaid,  for  a  the  land 
lable  and  long  space  of  time,  to  wit,  for  the  space  of  three  hours  next  ^^o™  sca- 
the setting  of  the  sun  in  the  same  day,  being  a  convenient  and  suf-  "^  ^^^' 
\i  time  before  the  setting  of  the  sun  on  that  day  for  the  counting  of  the 
iy  with  which  the  said  defendant  wished  and  intended  to  pay  the  rent 
»aid ;  and  also  at  and  for  a  reasonable  and  long  time  after  the  setting 
Ibe  eon  in  the  same  day,  and  during  all  the  time  aforesaid,  was  there 
I7  to  pay,  and  offered  to  pay  the  said  [^5]  to  the  said  plaintiff,  but 
neither  ho  the  said  plaintiff  nor  any  other  person  on  his  behalf,  dur- 
the  said  time,  or  any  part  thereof,  was  there  ready  to  receive  the 
;  and  the  said  defendant  further  saith,  that  he  the  said  defendant 
always,  since  that  day,  at,  &c,  (venue)  aforesaid,  been  and  still  is 
to  pay  the  same  to  the  said  plaintiff,  and  the  said  defendant  now 
&&  said  sam  of  [45]  here  into  court  ready  to  be  paid  to  the  said 
if  he  will  accept  the  same.  And  this  he  the  said  defendant  is 
to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
JiaTe  or  maintain  his  said  action  thereof  against  him  to  recover  any 
or  greater  damages  than  the  said  sum  of  [«£5]  in  this  behalf,  <fec. 

Sttthe  Ibrai,  FtecL  A.  841<— 2  Rieh.  stipulated,  1  Bao.  Ab.  670;  Condition,  P.  4. 

^— And  as  to  the  law,  see  4  Taont.  See  obserrations.ante,  092,  as  to  pleading  ricn 

Alnr.  Tender  SL  1.    The  tender  of  en  arrert  and  accord  and  satisiSMtion,  see  ante, 

be  on  the  land  unless  otherwise  toI.  L  Index,  *<  Lease." 

-       y  '  ■ 
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ov  LBAsn  [^Actio  noHj  as  ante^  906.1 — Because  he  saith,  that  the  said  B.  F.  de- 
GENQiAL.  <^®^6<l9  ^t  the  time  of  the  masiDg  of  the  said  indenture  Vas  seised  only  in 
Plea  that  ^^^  demense,  as  of  freehold,  for  the  term  of  his  natural  life,  of  and  in  the 
lessor  was  Said  demised  premises,  with  the  appurtenances,  and  continued  ^o  seised 
life  ^  d'  thereof,  until  and  at  the  time  of  his  death,  and  that  after  the  making  of  the 
not  in^fee  ^^^^  indenture,  and  before  the  expiration  of  the  isaid  term,  to  wit,  on,  &c. 
(n).  at,  &c.  (venue)  aforesaid,  the  said  E.  F.  died ;  whereupon  the  said  inden- 

ture, and  the  term  thereby  created  wholly  ceased  and  determined ;  with- 
out this,  and  at  the  time  of  the  making  of  the  said  indenture,  the  reveN 
sion^of  and  in  the  said  demised  premises,  with  the  appurtenances  belong- 
ing to  the  said  E.  F.  and  his  heirs,  in  manner  and  form  as^he  said  plain- 
tiff hath  above  in  his  said  declarati6n  in  that  behalf  alleged.  And  this, 
ko^ — [Conclude  with  a  verificcUion^  as  atUe^  Wl  ^  sixth  form.'] 

• 

Plea  by  \^Actxo  non,  OS  ante^  006^  first  form.J — Because  he  saith,  that  all  the 

sMignee,    estate,  right,  title,  interest,  and  term  of  years  then  to  come  and  unexpir- 
the^usiga-  ^d,  property,  claim,  and  demand  whatsoever  of  the  said  E.  F.  of  and  in  i 
ment  to      the  said  premises,  with  the  appurtenances,  by  assignment  thereof  duly 
him  (o).     iQade,  did  not  come  to  and  vest  in  the  said  defendant  in  manner  and  form 

as  the  said  plaintiff  hath  ip  his  said  declaration  in  that  behalf  alleged. 

And  of  this  he  the  said  defendant  puts  himself  upon  the  country,  Ac. 

Premises  \_Actio  non,  OS  atUe^  906^  ^first  form,'] — ^Because  he  saith  that  [Aere  de- 
not  out  of  ^y  ^/i^  breach  in  the  words  assigned  in  the  declaration^  'which  may  perhaps 
repair  {p).  ^^  thus :]  the  said  messuage  and  tenement,  farm-house,  and  out-houses 
thereunto  belonging,  were  not,  nor  are,' nor  was,  nor  is  any  part  thereof 
ruinous,  prostrate,  fallen  down,  or  out  of  repair,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him  the  said  defend- 
ant, and  of  this  he  the  said  defendant  puts  himself  upon  the  country,  iec'. 

Plea  under  [_Aclio  non,  OS  antCy  906.] — ^Because  he  saith,  that,  Ac.  [here  set  out  the 
^  ^  *76  ^Z^^^'*^'*  beif^  a  trader^  the  petitioning-  creditor's  debt^  the  act  of  bamh- 
to  a  decia-  ^^P^cpy  l^^  Commission  issued,  and  the  defendants  being  found  a  bankhqft, 
ration  in  as  ante,  918,  and  leave  out,  at  the  commencement  of  the  averment,  as  to 
for  rent^'   fio^tc^  ift  the  Gazette]  and  the  said  defendant  further  saith,  that  afterwards, 

&c.  that 

the  assign-  (»)  See  2  Wils.  143;  in  which,  to  eoTenant  share,  ptr  Littledala,  J.— 6  B.  ^  0. 484.  Gas 
by  an  heir,  a  similar  plea  was  held  soffioient  a  plea  by  a  lessee  of  a  surrender,  5  Tannt.  27. 
on  demurrer,  and  see  fbrm,  8  T.  R.  488. — 1  In  an  aotion  by  a  rerisioner  against  assignees 
New  Bep.  160.  A  lessee  or  assignee  cannot  of  a  bankrupt  for  sereral  breaches  of  ooTonaat 
plead  nU  habuU  or  a  general  traTerae  of  the  in  a  lease,  the  Court  of  Common  Pleaa  re- 
lessor's  estate,  or  that  he  had  only  an  equi-  ftised  to  aUow  the  defendants  to  plead  nea 
table  interest,  but  he  may  show  that  the  lessor  est  factum^  and  also  that  the  premises  did  not 
was  entitled  to  a  di^rent  estate,  see  2  Stra.  come  to  tliem  by  assignment,  z  M.  &  P.  19. 

817 8  T.  K.  487.— 1    New   Bap.   160.— 2        ( p)  See  fixnn.  Plead.  A.  816.-^liofg.  489L 

Saund.  207  b.  418,  note  1.— Chit  jun.  on  Con-  The  plea  to  a  breadi  of  ooTanant  for  not  ra- 

traets. — ^Ante,  toL  i.  Index,  **£effle,"'  as  to  pairing  should  be  oonfbrmable  to  the  breach, 

what  plea  of  this  nature  defendant  may  plead,  and  may  be  either  that  the  defendant  did 

see  4  Hoove,  808 — 2  Bing.  54, 10»  Mid  oases  repair,  Ao.  in  the  words  of  die  ooTenant.  er 

there  collected.  that  the  premises  were  not  out  of  repair,  as 

(o)  The  words  of  the  trarerse  of  the  assign^  aboTo  in  the  nsgative  of  the  breach*  usually 

meat  are  to  be  in  the  negatiTe  of  that  part  of  assigned  in  the  declaration.    It  seems  piafer- 

the  declaration.    Aa  to  when  this  plea  cannot  able  to  plead  that  defendant  dUd  repur,  and 

<    be  pleaded  to  an  action  of  covtnantt  4  Taunt  that  the  premises  were  not  dilapidated,  n^ga- 

642.     If  the  defendant  be  assignee  of  part  tiTing  the  breach,  as  assigned  m  the  dedara- 

onW,  he  should  plead  in  abatement,  6  B.  &  C.  tion. 
479,  or  plead  in  bar  only  as  to  one  nndlTided 
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ad  before  the  exhibiting  of  the  bill  of  the  said  plaintiff,  to  wit,  on,  &c.  on  uLisn 
Ae  ttid  defendant  remaining  and  continuing  a  bankrupt,  the  said  A.  B. 
jid  C,  three  of  the  commissioners  named  in  the  said  commission,  by  cer- 
kin  ind^tures  then  and  there  made  between  the  said  A.  B.  and  C.  of  ees  of  de- 
fte  one  port,  and  C.  D.  and  E.  P.  of  the  other  part,  then  and  there  being  ^^^^^  ^ 
creditors  of  the  said  defendant,  and  sealed  with  the  seals  of  the  said  A.  ^pt^^ 
jL  aod  C,  bargained,  sold,  assigned,  and  transferred,  unto  the  said  C.  D.  the  lease 
ad  E.  F.  [set  out  the  words  of  ossignTnenf]  upon  trust,  nevertheless,  to  (?)• 
aad  for  the  use  and  benefit  of  the  said  G.  D.  and  E.  F.  and  all  other  cred- 
ion  of  the  said  defendant  who  then  had  demanded,  or  who  afterwards 
Aodd  in  due  time  come  in  and  demand  £ —  and  relief,  by  virtue  of  the  * 
aid  commission,  and  should  contribute  towards  the  expense  of  the  same, 
Moording  to  the  limitation  of  the  aforesaid  statute ;  and  the  said  defend* 
iDt  further  saith,  that  afterwards,  <fec.  \_here  state  the  notice  in  the  Gor 
utte^  defendants  surrender  and  examination^  defendants  conformity^  as 
mte^  915,]  and  the  said  defendant  further  saith,  that  before  any  part  of 
ih  said  'rent  in  the  said  declaration  mentioned,  became  due  and  in  ar- 
Mr,  and  also  before  the  committing  of  the  said  supposed  breaches  of 
iorenant  in  the  said  declaration  ^assigned,  to  wit,  on,  &c.  at,  &o.  (venue^  [*1020] 
fte  said  C.  D.  and  E.  F.  so  being  assignees  of  the  estate  and  effects  of 
Ae  said  defendant,  as  such  bankrupt  as  aforesaid,  accepted  the  said  lease 
ID  granted  by  the  said  plaintiff  to  the  said  defendant,  and  the  benefit 
wefrom,  as  part  of  the  said  bankrupt's  estate  and  effects,  according  to 
form  of  the  statute  in  such  case  made  and  provided ;  and  the  said  de- 
t  then  and  there,  and  before  the  committing  of  either  of  the  said 
hes  of  covenant  in  the  said  declaration  mentioned,  became  and  was 
Uy  discharged  from  liability  to  be  in  any  manner  sued  in  respect  or 
rason  of  any  subsequent  non-observance  or  non-performance  of  the 
ition,  covenants,  or  agreements,  in  the  said  lease  contained.    And 
,  Ac. — [Conclude  with  a  verification,  as  afUeJ] 

See  the  plea  to  debt  on  leases,  Sf^.  ante,  992  to  994,  which  may  readily    oibsb 
'iodaftted  to  the  action  of  covenant,  and  see  the  great  variety  of  pleas  in  ^j^^ 
^^ant  on  different  deeds,  indexed  in  6  Wentw.  Index,  cxxvii.  to  cxliv. 
OooL  Dig.  Pleader,  vol.  ii.  4  to  18.     PleM  in  covenant  so  much  de- 
ion  the  particular  facts  of  each  case,  that  it  would  not  be  practica- 
^  tn  a  concise  collection  of  Precedents  of  this  nature,  to  give  forms  in 
ease. 


*And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  [*1021] 
B. )  fends  the  wrong  and  injury,  when,  £c.  and  as  to  -the  said  suppos-    TfexDn. 
breach  of  covenant  first  above  assigned,  so  far  as  the  same  relates  to  Tender  as 
'  (&e  sum  tendered,^  parcel  of  the  said  ^m  of  X50,  in  the  said  de-  to  part  (r). 
ition  mentioned,  saith,  that  the  said  A.  B.  ought  not  to  have  or  main- 
Ins  aforesaid  action  thereof  against  him,  to  recover  any  more  or  great- 
damages  than  the  said  sum  of  £8,  on  occasiou  of  the  said  supposed 
rf  covenant  in  this  behalf  because  he  saith,  that,  after  the  time 

r)  Ai  to  tini  defense,  see  the  statnte  and  Moore,  200,  S.  C— 6  Mod.  IS.— 1  Lord  Raym. 

■  eoUeeted,  Anhbold*8  Bank  Laws,  128.  666.— 12    Mod.    876.— Ante,    vol   i.  index. 

(0  A  tender  niay  be  pleaded  in  covenant  **Tender;''  but  see  Gilb.  C.  P.  68.— Gilb. 

'  the  payaoit  of  money,  7  Taunt.  486.- 1  Debt  484;  448,  umble  contra. 
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TERDKR.  when  the  said  sum  of  £8,  parcel,  &o.  became  doe  aad  payable  from  the 
said  defendant,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf,  [or,  if  inC.  P.  or^  by  ori^nal^ 

"  before  the  commencement  of  this  sait,"]  to  wit,  on  the day  of 

A.  D.  at,  &c.  (venue^  aforesaid,  oe  the  said  defendant  was  readj 

and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 
plaintiff  the  said  sum  of  £8,  parcel,  &c.,  to  receive  which  of  the  said  de- 
fendant he  the  said  plaintiff  then  and  there  wholly  refased  ;  and  the  said 
defendant  farther  saith,  that  he  the  said  defendant  hath  always,  from  the 
time  when  the  said  snm  of  £8,  became  due  and  payable,  hitherto,  at,  &e. 
(v^nue)  aforesaid,  been  ready  to  pay  and  still  is  there  ready  to  pay  to 
the  said  plaintiff  the  said  sum  of  £8,  parcel,  &c.  and  he  now  brings  tli# 
same  here  into  court,  ready  to  be  paid  to  the  said  plaintiff,  if  he  will  ao* 
cept  the  same.     And  this  he  the  said  defendant  is  ready  to  verify,  wher^ 
fore  he  prays  judgment  if  the  said  plaintiff  onght  to  have  or  maintain  hi^ 
aforesaid  action  thereof  against  him  to  recover  any  more  or  greater  dsa^-: 
ages  than  the  said  sum  of  £8,  on  occasion  of  the  said  suppose'd  breaek 
of  covenant  first  above  assigned  in  this  behalf,  &e, — {_Sef-offj  a8ioUli$' 
residue  of  the  money  brectchj  as  nextformJ]  •'; 

nr-onr.        And  the  said  defendant,  as  to  the  supposed  breach  of  covenant  fii4^ 
above  assigned,  Ithis  must  be  according  to  thefact^  a  set-off  canonlg 
pleaded  to  a  breach  of  covenant  to  pay  money ^"l  says  [actio  non^  as 
906,  first  form.'] — Because  he  saith,  that  the  said  plaintiff,  before  and 

[*1022]  the  *time  of  the  .commencement  of  this  suit,  was  and  still  Is  indebted 
the '  said  defendant  in  a  large  sum  of  money,  to  wit,  the  snm  of  X —  ft 
Ac.   [here  state  the  subject-matter  of  the  set-^ff  as  informs^  ante^  984: 
989,]  to  wit,  at,  &c.  (venue}  aforesaid,  which  said  sum  of  money  so  di 
and  owing  from  the  said  plaintiff  to  the  said  defendant  exceeds  the  di 
ages  sustained  by  the  said  plaintiff  on  occasion  of  the  said  snp| 
breach  of  covenant  first  above  assigned  as  to  the  said  sum  of  £ — 
out  of  which  said  sum  of  money  so  due  and  owing  from  the  said  plaii 
to  the  said  defendant,  as  aforesaid,  he  the  said  defendant  is  ready 
willing,  and  hereby  offers  to  set  off  and  allow  to  the  said  plaintiff  so 
as  will  be  sufficient  to  satisfy  the  damages  by  him  sustained  on  oc( 
of  the  said  supposed  breach  of  covenant  first  above  assigned,  aocoi 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  Ac. 
this,  &o. — [Conclude  with  a  verification j  as  antCj  907,  sixth  form^ 
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hike  King's  Bench  (or,  "(7.  P."  or,  ^' Exchequer:'^ 

Term, Witt.  4.      Otonena 

CD.)  ^!^*  ??*. 

AtS. 

JLB. 

detain  the  said  [goods  and  chattels]  in  the  said  declaration  specified,  or 
any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said 
ipbintiff  hath  above  thereof  complained  against  him,  and  of  this  he  the 
aid  defendant  "puts  himself  upon  the  coon  try,  &o. 


.  >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  ^ '' 

t. )  fends  ihe  wrong  and  injury,  when,  &c.  and  saith  that  he  doth  not 


[First  pleaj  nan  deiinetJ] — ^And  for  a  further  plea  in  this  behalf,  the  Flea,  that 
aid,  Ac,  by  leave,  Ac,  say,  that  the  said,*c.  [^aciio  nonJ] — ^Because  they  ^^^^" 
nj  that  the  said,  &c.  (the  bankrupt)  was  not  lawfully  possessed  of  the  ^om  . 
4^  indenture,  in  the  said  declaration  mentioned,  or  either  of  them,  in  plaintiff 
jMnner  and  form  as  the  said  plaintiff  hath  above,  in  his  said  declaration  in  <>^°^> 
;«at  behalf  alleged,  and  of  this  they  the  said  defendants  also  put  themselves  lawfuUy 
J^KUi  the  country,  <fec.    And  for  a  further  plea  in  this  behalf,  as  to  the  de-  possessed 
^ing  the  said  indenture  of  lease  in  the  said  declaration  first  mentioned,  ^^  ^^  ^^* 
jke  said  defendants,  by  like  leave  of  the  court,  [actio  non."] — Because  p^^^timt 
ikej say,  that  the  said  last-mentioned  indenture,  heretofore,  to  wit,  on  the  theiiiden-^ 
4iid,  Ac.  aforesaid,  at,  4c.  (venue)  aforesaid,  was,  by  and  with  the  privi-  *^™  ^ 
#and  consent  of  the  said,  &c.  made  and  executed  to  him  the  said,  &c.  fn trust  fbr 
Intrust  for, and  to  and  for  the  use  and  benefit  of  one,  &c.  since  deceased,  athirdper- 
her  life-time',  and  that  the  said,  4c.  did  accordingly,  after  the  execution  «>n,  and 
soch indenture,  to  wit, on, 4c.  aforesaid, at,  &c.  (venue)  aforesaid,  de^  ^ ^^^^^ 
er  the  said  last-mentioned  indenture  to  the 'said,  4c.  to  be  by  her  had  to  dispose 
dhdd,  and  used  and  disposed  of,  to  and  for  her  own  use  and  benefit,  of  as  she 
^  in  such  a  way  and  manner  as  she  should  think  proper  ;  and  the  said,  ^In^fit, 
farther  say,  that  the  said  last-mentioned  indenture  remaining  and  con-  and  she 
in  the  custody  •and  possession  of  the  said,  4c.  for  the  purpose  ^^^^1* 
jreaaid,  she  the  said,  4c.  afterwards,  and  before  the  ^commencement  of  ^t's  for' 
tins  suit,  to  wit,  on,  4c.  at,  4c.   (venue")  aforesaid,  delivered  the  said  valuable 
Ittt^entioned  indenture  to  and  deposited  and  lodged  *the  same  with  them  considera- 
te said  defendants,  to  be  by  them  kept  as  a  pledge  and  security,  for  and  r^'/xo^l 
»til  the  payment  of  all  such  sum  op  sums  of  money  as  were  then  due,  or  L  ■■;^^^J 
igbt  thereafter  become  due,  to  them  the  said  defendants,  for  the  goods 
them  famished  and  supplied  to  the  said  E.  N.;  and  the  said  defendants 
ler  say,  that  certain  sums  of  money,  amounting  in  the  whole  to  a  large 
of  money,  to  wit,  the  sum  of  £ —  remain  and  still  are  wholly  due  and 
;IAid  to  them  the  said  defendants,  for  goods  by  them  furnished  and  sup- 
1  to  the  said  E.  N.,  to  wit,  at  Westminster,  aforesaid,  4c.  cmdagreat 
of  which  said  goods  were  so  furnished  and  supplied  by  them  the  said, 
^^-ofter  the  delivery  of  the  said  last-mentioned  indenture  to  them  as  afore- 

m 

(>)  See  the  forms  of  different  pleas  in  de-    te,  toL  L  Index,  <*  Deiinve  "  and  Com.  Dig. 
7  Wtotw.  687,  647  to  662;  and  sne  an-    Pleader,  2X.  3,  &c. 
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I"       saidj  and  upon  the  faith  and  security  thereof;  wherefore  the  said,  Ac.  de- 
p^'thfl^   tain  the  said  last-mentioned  indenture,  as  they  la vfally  may  for  the  caoao 
the  lessee    aforesaid,  and  this  they  the  said,  Ao.  are  ready,  &c.    And  for  a  farther 
assigned     plea  in  this  behalf,  as  to  detaining  the  said  indenture  of  lease  in  the  said 
theinden-   declaration  first  mentioned,  the  said,  Ac.  by  like  leave,  Ac.  according 
other  pe^-'  <^^*  ^^7)  loctio  fum.]     Becausc  they  say,  that  after  the  making  of  the  said 
son,  who    last-mentioned  indenture,  to  wit,  on  the,  Ac.  aforesaid,  at,  Ac.  (venue) 
""  ^^thdl^^   aforesaid,  the  said,  Ac.  for  a  certain  good  and  valuable  consideration  it 
i^Q^jm^i,     due  form  of  law  delivered^  assig'ned  and  transferred^  and  set  over  the  said 
last-mentioned  indenture,  and  ^11  his  the  said,  Ac.  right  and  interest  ther»»< 
in  to  the  said  E.  N.,  and  then  and  there  delivered  the  said  last-men tionei 
indenture  to  the  said  E.  N. ;  and  the  said  defendants  further  say,  that  the 
said  E.  N.  in  her  life-time  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  Ac.  aforesaid,  Ac.  at,  Ac.  (venue^  aforesaid,  delir* 
ered  the  said  last-mentioned  indenture  to,  and  deposited  and  lodged  thil 
same  with  them  the  said  defendants,  to  be  by  them  kept  as  a  pledge  and; 
security  for  and  until  the  payment  of  all  such  sum  and  sums  of  money  9t| 
were  then  due^  or  might  thereafter  become  due,  to  them  the  said,  Ac.  fejl! 
goods  by  them  furnished  and  supplied  to  the  said  E.  N.  and  this,  Ao»i 
Plea,  thai  And  the  said  defendants  furtiier  say,  Ac.  [^same  as  fast  plea  to  the  «fi4l 
?r^^!!!?    ^^vi^  out  the  lines  in  italics']^  and  for  a  further  plea  as  to  the  detainiB^ 
the  inden-  ^^  ^^  ^^^^  indenture  •in  the  said  declaration  first  mentioned,  the  saici^df 
turetoa     fendants,^by  like  leave,  Ac.  say  [ac/to  non.^ — ^Because  they  say,  " 
third  per-   after  the  making  of  the  said  last-mentioned  indenture,  to  wit,  on,  Ac. 
di8p<^d^f  ^^'  (venue")  aforesaid,  the  said  plaintiflF,  for  a  certain  good  aYid  valual 
by  Wiu!    consideration,  delivered  the  said  last-mentioned  indenture  to  the  said  E.  S 
she  should  to  be  by  her  .had  and  held,  and  used  and  disposed  of,  to  and  for  her  o^ 
^^^^^^^'    use  and  bene'fit,  and  in  such  way  and  manner  as  she  should  think  pro| 
she  piedg-  and  the  said  defendants  further  say,  that  the  said  last-mentioned  indeni 
ed  it  with   remaining  and  continuing  in  the  custody  and  possession  of  the  said  E. 
ante?         ^^^  *^®  purpose  last  aforesaid,  the  said  E.  N.  afterwards,  and  before 
r*1025 1  ^0°^^^^^^!^^^^  of  ^^^  suit,  to  wit,  on,  Ac.  at,  Ac.  (venue')  aforesaid, 
'-  -■  livered  the  last-mentioned  indenture  to,  and  deposited  and  lodged  [si 

as  the  pleaj  ante^  102Sy  from  the  asterisk j  to  the  end.'} 

Plea,  Stat-       f  Same  plea  like  the  former^  except  putting  the  name  O,  N.  instead  of 
defiverieT^  JV,  J — And  for  a  further  plea,  Ac.  as  to  the  detaining  the  said  indenture 

of  the  lease,  in  the  said  declaration  first  mentioned  by  the  said  defendants,  by  lil 

lease,  and  leave,  Ac.  [octio  non.] — ^Because  they  say,  that  the  said  last-mentioned  a 

J;.^  °^  denture,  heretofore,  to  wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid,  was,  by 

wherebv  with  the  privitv  and  consent  of  the  said  plaintifi^,  made  and  executed  to  hii^ 

one  of  d©»  the  said  plaintiff,  in  trust  for,  and  to  and  for  the  use  and  benefit  of  one!* 

^HS?  ^-  ^^  ^®^  life-time,  and  that  the  said  plaintiff  did  accordingly,  after  "" 

point^  execution  oC^such  indenture,  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  (vi 

trustee,  aforesaid,  deliver  the  said  last-mentioned  indenture  to  the  said  E.  N.  tO: 

and  he  in  jjy  j^^j.  ^^^A  and  held,  and  used  and  disposed  of,  in  such  way  and  maai 

right, and  as  she  should  think  proper;  and  the  said  defendants  further  say, 

the  other  the  Said  last-mentioned  indenture  remaining  and  continuing  ia  the 

defendant  ^^y  ^^j  possession  of  the  said  E.  N.  for  the  purpose  last  afoi 
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I  the  fte  laid  E.  F.  afterwards,  to  wit,  on  J  Ac.  aforesaid,  at,  <ko.  (venue)       » 
ifowsaid,  delivered  the  said  last-mentioned  indenture  to  the  said  G.  N.  to   "^""^ 
I  be  bj  him  had  and  held,  and  nsod  and  disposed  of,  to  and  for  his  own  nse  „  ^^  ^^ 
\  ifid  benefit,  and  in  snch  way  and  manner  as  he  should  think  proper;  and  yantjusti- 
!  tke  said  defendants  further  say,  that  the  said  last-mentioned  indenture  re-  ^^  ^^^^l^- 
I  Biioingand  continuing  in  the  custody  and  possession  of  the  said  G.  N.  iJ|J[Je^^ 
I  far  (he  purpose  last  aforesaid,  and  the  said  G.  N.  being  indebted  as  is 
I  hereinafter  mentioned,  he  the  said  G.  N.  afterwards,  and  before  *the  [*1026  ] 
conmencement  of  this  suit,  to  wit,  on  the,  &c,  at,  &c.'  aforesaid,  for  a 
eertain  good  and  valuable  consideration*  in  due  form  of  law  assigned, 
Iruaferred,  and  set  over  (amongst  other  things)  the  said  last-mentioned 
I  iodentore,  and  all  his  the  said  G.  N.'s  right  and  interest  therein,  -to  one 
:  J.  0.  and  the  said,  £c.  in  trust  (amongst  other  purposes)  to  sell  and  dis- 
pose of -the  said  last-mentioned  indenture,  and  to  pay  and  apply  the  pro- 
Awe  thereof  unto  and  amongst  certain  other  creditors  of  the  said  G.  N. 
^se  natnes  and  seals  were  and  are  respectively  subscribed  and  set  to  a 
certain  indenture^  bearing  date  the  day  and  year  last  aforesaid^  and  made 
hhDeenthe  said  O,  N.  of  the  first  part^  the  said^  8fC.  and  the  said^  SfC.  as 
ertdUors  of  the  said  E.  If.  deceased^  the  late  wife  of  the  said  G,  N,  or  of 
tksaid  0.  N.  in  respect  of  debts  contracted  by  his  said  late  wife^  as 
^Kintioned  in  the  said  last-mentioned  indenture  of  the  second  party  and  the 
^tmd  other  persons  whose  names  and  seals  were  thereto  subscribed 
Wsdset^also  creditors,  of  the  said  E,  N.  or  O.  N.  of  the  third  party  in  sat- 
lAction  and  discharge  of  their  said  several  debts,  and  then  and  there  de-  * 
Ivered  the  said  indenture,  in  the  introductory  part  of  this  plea  mentioned, 
It  the  said  J.  J.  and  the  said  W.  as  such  trustees  as  aforesaid;  and  that 
Ibe  said  J.  J.  and  W.  then  and  there  had  and  received  tlie  said  last- 
IKntioned  indenture  accordingly,  and  then  and  there  accepted  and  took 
ipon  them  the  execution  of  the  trusts  upon  which  the  same  was  so  as- 
'^'^ed  as  aforesaid  ;  and  the  said  defendants  further  say,  that  the  said 
mentioned  indenture  hath  not  been  as  yet  sold  or  disposed  of  by  them, 
sud  J.  J.  and  W.  or  either  of  them,  for  the  payment  whereof  the 
ime  was  assigned    as  aforesaid,  nor  have  the    said  defendants  been 
jet  paid  or  satisfied,  but  the  same  are  still  wholly  due  and  owing 
to  wit,)  at  Westminster  aforesaid,  in  the  county  aforesaid  ;  wherefore 
said  W.  as  one  of  such  trustees  as  aforesaid,  in  his  own  right j  and 
toid  /.  M.  as  hts  servant^  and  by  his,  command  detains  the  said  last- 
mtioned  indenture  as  they  lawfully  may  for  the  cause  aforesaid  ;  and 
',4c. 

\Plea  by  (Fl  only,  same  as  the  former y  leaving  out  the  words  in  italics."]  Ple»»  ^r 
bd  for  a  further  plea  in  this  behalf,  as  to  the  detaining  the  said  in-  f^^^^^^' 
store  of  lease  in  the  said  declaration  first  mentioned,  the  said  W.  and  that  the ' 
M.  by  like,  Ac.  say,  [actio  non.] — Because  they  say,  that  after  the  i«9«e  ns- 
of  the  said  last-mentioned  indenture,  to  wit,  on  the  said,  Ac.  Wor^  indet^uro 
at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  for  a  certain  good  and  to  another 
tble  coosideration,  delivered  the  said  last-mentioned  indenture  to  the  penon, 
6.  N.  to  be  by  him  held  and  used,  and  disposed  of  to  and  for  his  own  ^iM^the 
and  benefit,  in  such  way  and  manner  as  he  should  think  proper;  and  same  to 
said  W.  and  J.  M.  further  say,  that  the  said  last-mentioned  indenture,  defend- 
ttining  and  continuing  in  the  custody  and  possession  of  the  said  G.  N.  ^^^* 
Vol.  fa,  "^         15  ['1027] 
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"  -  for  tiie  purpose  last  afor^said^  he  the  eaid  Q.  N.  aftenrards,  and  befers 
the  commencement  of  this  suit,  to  wit,  on  the  said,  &c.  at,  &e.  (vemue) 
aforesaid,  for  a  certaid  good  and  valuable  consideration,  in  due  form  of 
law  assigned,  transferred,  and  set  over  (amongst  other  things)  tiie  said 
last-mentioned  indenture,  and  all  his  the  said  G.  N/s  right  and  tiiterest 
therein,  to  one  J.  J.  and  the  said  W.,  and  then  and  there  delivered  the 
said  last-mentioned  indenture  to  the  said  J.  J.  and  W. ;  wherefore  the 
said  W.  in  his  own  right,  and  the  said  J.  M.  as  his  senrant  and  by  his 
command,  detain  the  said  last-mentioned  indenture,  aS  they  lawfalljmaj, 
for  the  cause  last  aforesaid  ;  and  this,  Sec.  [Ninth  pied^  by  W*  dnfy^  m 
other  respects  same  as  the  former. 1 

Piwtoan       [First  plea^  mm  deimet;  second  /^fea,  oc^to  7ion.]-^Becaase  he  fiHiyS, 
detinue*by  ^^^  heretofore,  and  before  the  said  B.  F.  became  bankrupt,  -to  -wit,  on, 
assignees,   &c.  at,  &c.  (venue^  a  certain  large  sum  of  monej,  to  wit,  die  sum  of  £ — 
that  deeds  of  lawful,  &0,  was  then  and  there  due  and  owing  from  the  said  E.  F.  to 
tion  me^  the  Said  defendant,  and  the  ^aid  sum  of  money  so  being  due  andowiog,  it  ^ 
tioned        was  then  and  there  agreed,  by  and  between  the  said  R  F.  and  the  ssi^L 
were  de-     defendant,  that  in  consideration  thereof,  and  of  the  forbearance  of  the  said 
bankrapf  ^^^  '^^  moucy  as  hereinafter  mentioned,  the  said  E.  P*  would  deposit  with 
in  defend-  the  Said  defendant  the  said  deeds  and  securities  in  the  said  first  comt 
iuat*s         mentioned,  as  a  security  foi^  the  ^payment  of  the  ^aid  sum  of  £ —  by  the 
Purity"    said  E.  F.  to  the  said  defendant,  and  that  the  said  defendant  should  hold 
for  a  debt',  and  detain  the  said  deeds  and  securities  till  the  said  sum  of  £^-^  shoidd 
be  80  repaid,  and  the  said  defendant  further  saith,  that  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.   (venue}  aforesaid,  the  said  E.  F.  in  pur- 
suance of  such  agreement,  did  deposit  with  the  said  defendant  the  said 
deeds  and  securities  for  the  purpose  aforesaid ;  and  the  said  defendaot 
further  saith,  that  the  said  sum  of  £ —  hath  not,  at  any  time,  been  repaid 
[*1028  ]  to  the  defendant,  *btit  the  same  hath  from  thenceforth  hitherto  been  for- 
borne by  the  said  defendant,  and  the  same  is  still  wholly  due,  in  arrear, 
and  unpaid  to  him  the  said  defendant,  to  wit,  at.  At.  (venue}  aforesaid, 
for  which  reason  he  the  said  defendant  hath  from  thence  hitherto  detainedi 
and  still  detains,  the  said  deeds  and  seeurities,  as  he  lawfully  may  for  the 
cause  aforesaid,  and  this  he  the  said  defendant  is  ready  to  verify ;  where- 
fore he  prays  judgment  if  the  said  plaintiff,  assignee  as  aforesaid,  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  £c.-^[And 
as  to  the  said  several  other  counts  of  the  said  declaration  (debt  on  simple 
contract),  the  said  defendant  saith  (non  debet) y  <fec.] 

^  «o  [Actio  won.]— Because  they  say,  that  the  said  E.  F.  and  G.  H.  did 

«uiroTas-  ^^^  become  bankrupts,  according  to  the  force,  form,  and  eflbct  of  the  aev- 
signees.  Oral  Statutes  concerning  bankrupts,  in  manbeir  and  form  as  by  the  said 
^^^  ^^  declaration  is  supposed,  and  of  this  they  the  Said  defendants  put  themselves 
n^beoome  ''P^^  *^®  Country,  Ac.  [Second plea^  non  detinet;  actio  non.]— Because 
bankrupt  they  say^  that  the  said  E.  F.  and  d.  H.  before  they  became  bankrupts, 
PUa  that  were  not  lawfully  possessed  of  the  said  bills  of  sale  in  the  said  first  eonnt 
**  ere?^  of  the  Said  declaration  mentioned,  or  either  of  them,  as  of  their  own  pro- 
^^)Ji^^  per  bills  or  bill  of  sale,  in  manner  and  form  as  the  said  plaintiffs  have  above 
of,  ao.  at   eomplained  against  them ;  and  of  this,  &c.    [Aeiio  Hon.] — Beoanae  they 

of  thair 

own,  &a  ^^j  ^  lien'mnat  be  pleaded,  ante,  toL  L  lodes,  "  ZhHnu$.'*  ••  Zrien," 
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af ,  thai  the  said  E.  F.  and  O.  H.  did  not,  after  he  became  bankrupt,       ^ 
ddiver  ike  said  bills  of  sale  in  the  said  first  count  of  the  said  declaration  p^"^^^ 
MQtioiied,  or  either  of  them,  to  them  the  said  defendants,  in  manner  and  j^^^did 
farm  at  in  the  aforesaid  first  count  of  the  said  declaration  is  alleged ;  and  not  deliver 
of  this,  Ac    And  for  a  further  plea  \a  t^id  tiehalf,  as  to  retaining  the  said  ^^^[^'^^^ 
hills  of  sale  in  the  first  count  of  the  said  declaration  mentioned,  by  like  ^ig, 
kftve,  Ae.  [^Aclio  non.'] — ^Because  they  say,  that  the  said,  &c.  before  they  pi^a,  that 
tecime  bankrupts,  to  wit,  on,  &g.  at,.&c.  (yenue^  aforesaid,  were  law-  the  bank- 
ftily  possessed  of  and  entitled  unto  one  vioiety^  half  part  ^  or  share  of  the  2*^^^"*" 

said  skip  coiled  the ,  in  the  said  first  count  of  the  said  declaration  men-  ov^  their 

Honed  as  of  their  aym  proper  goods  ami  chattels  ami  being  so  possessed  and  interest  in 

MtiUei(,by  a  oertain  indenture  then  and  there  made  between,  Ac.  before  ^^^^J^Tti 

I  they  became  bankrupts,  of  the  one  part,  and  the  said,  Ac.  the  elder,  &c.  the  execu- 

I  Ihe  yoQDger,  and,  Aq.  of  the  other  part,  (one  part  of  which  said  indenture,  tion  of  the 

I  Miled  with  the  seal  of  the  said,  Ac.  and,  &o.  the  younger,  and,  Ac*  the  ^^^^t^' 

Mid  defendants  *now  bring  here  into  court,  bearing  date  the  same  day  and  tl^bank- 

fMT  last  aforesaid),  they  ihe  said^  Sfcfot  a  certain  good  and  valuable  rupts  de- 

imideratiom  therein  meniioned^  in  due  form  of  law  granted,  bargained)  ^^^^/^ 

'.idd,  assigned,  transferred,  and  set  over  unto  the  said,  Ac.  the  elder,  Ac.  ants'the   ' 

I  ttejounger,  Ac.  ^U  their  said  half-part  or  share,  right,  title  and  interest  bills  of 

^  o(^  in,  and  to  the  said  ship  called  the f  to  hold  the  same  to  them  the  **{®^^| 

,.  lud,  Ac.  the  elder,  Ac.  the  younger,  and,  Ac.  as  their  own  proper  goods  secarity. 
..ttd  chattels,  and  to  their  own  proper  use  for  ever,  as  by  the  said  inden-  r*X0291 
•Im  acre  fully  appears ;  and  the  aaid,  Ac.  upon  ihe  execution  of  the  said 
Matiwej  and  before  they  became  bankrupts,  to  wit,  on  the  same  day 
ttd  year  last  aforesaid,  at,  Ac.  (yenv,e^  aforesaid,  delivered  the  said  bilU 
iUfiiky  in  the  said  first  count  of  the  said  declaration  mentioned,  being  bim 

yifsahafthe  said  ship  or  vessel  called  the f  unto  them  the  said  defen* 

'* into, to  be  kept  by  them  as  the.evidence'of  their  title  to  the  said  moiety 
or  io^  part  or  share  of  the  said  ship ;  wherefore  the  said  defendants,  de- 
,  Imd  the  same  bills  of  sale  as  they  lawfully  may  for  the  cause  aforesaid ; 
\:mi  this,  Ac.  (verification.} 

And  for  a  further  plea  in  this  behalf,  as  to  the  detaining  of  the  said  bills  Plea,  itat- 
hrfaale  in  the  said  first  count  of  the  said  declaration  mentioned,  by  like  "5*^^^ 
iMTe,  Ac.  \aiciia  non],  because  they  say,  that  the  said,  Ac.  before  they  bankrupts 
kMuie,  Ao.^<r«[iSbi»e  as  the  fotyner  plea  to  the  end^  only  stating  the  deed  did  «^  in 
4  wgnmemt  to  have  been  mads,  ^'  tiie  said,  Ac.  before  he  became  a  ^^  P^^ 
iuibopt,  of  the  one  part,  and  the  said  defendants  of  the  other  part," 
vlMmby  he  assigned  his  share.] 

Aid  for  a  further  plea  in  this  behalf,  as  to  die  said  second  count  of  ^^  ^ 
^Ao  laid  deeiaratioB,  by  leave,  Ac.  the  said  defendants  say,  that  the-  said  ^^^ 
'*'^^*^1b,  [actio  nim] ,  because  they  say  the  said  plaintiffs,  as  assignees  as  tra^ening 
dd,  after  the  aaid,  Ac.  became  bankrupts,  were  not  lawfully  po&-  ^  ^^^T*!^ 
of  the  said  bills  of  sale,  or  cUhcr  of  them,  as  in  the  said  second  ^n^^^ 
It  of  the  said  deolaration  is  alleged ;  and  of  tjhis  they  put  themselves  aaufmee. 
^ipoa  the  country. 


[  no80  ] 
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o; 


WiU.i. 


iH       A  /A«  Jrifig-**  £6n(;A/  for,  «  C.  P."  op,  «  ficcA^r^cr.^3  . 
J**"™^  —  Term, 

General  >^  Q    D    1 

or  troTcr,  &ts.  >  And  the  said  defendant,  by  E.  F.  his  attorney,  comes  and  d( 
bj  one  de-  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  says,  that  ho*  is  nol 
guilty  of  the  said  supposed  grievances  above  laid  to  his  charge,  or  anyot 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plainj 
tiff  hath  above  thereof  complained  against  him.  And  of  this  he  the  saic 
defendant  puts  himself  upon  the  country,  &e. 


fendant 


C' 

The  like 

bywTertl 

defendants 


Jn  the  K.  B.  (or,  "  C.  P."  or  ''Exchequer:') 


C.  D.  and  others 

ats. 

A.  B. 


Term, 


WUl.i. 


And  the  said  defendants,  by their  attorne] 
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general  is- 
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on  behalf 
of  the 
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der  9  0eo. 
4.  c.  25. 
(10). 
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fdBBing 
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action  in 
certain 
counts, 
andoer^ 
tain  dama- 
ges there- 
by sustain- 
ed, and 
general  is- 
Bue  to  the 
residue 


come  and  defend  the  wrong  and  injury,  when^ 
and  say  that  they  are  not,  nor  is  either  of  them,  guilty  of  the  said  sup| 
ed  grievances  above  laid  to  their  charge,  or  any  or  either  or  any  part  thei 
of,  in  manner  and  form  as  the  said  plaintiff  hath  aA>ove  thereof  complaii 
ed  against  them.    And  of  this 'they  put  themselves  upon  the  country,  &( 

And  the  said  defendant,  who  has  been  duly  appointed  solicitor  on 
half  of  his  Majesty,  under  the  directions  of  the  commissioners  of  his  Maj 
esty's  Customs,  and  who  acts  as  such  solicitor  under  such  directions  \i 
this  behalf,  comes  and  defends  the  wron^  and  injury,  when,  &c.  and  sa] 
that  he  is  not  guilty  of  the  said  supposed  grievances  above  laid  to"^ 
charge,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  foi 
as  the  said  plaintiff  hath  above  thereof  complained  agactnst  him*  And 
this  he  the  said  defendant  puts  himself  upon  the  country,  &c. 

And  the  said  defendant,  by his  attorney  comes  and  defends 

wrong  and  injury,  when,  &q.  and  as  to  the  said  [first  and  second]  count 
of  the  said  declaration  mentioned,  confesses  the  said  action  of  the  sail 
plaintiff  as  to  the  said  supposed  grievances  in  those  counts  mentioned,  an< 
that  he  the  said  plaintiff,  by  means  of  the  committing  of  the  said  grievani 
in  those  counts  of  the  said  declaration  mentioned,  hath  sustained  dai 
to  the  amount  of  £ —  over  and  above  his  costs  and  charges  by  him  aboi 
his  suit  in  that  behalf  expended,  and  which  said  sum  of  £ —  he  the  said  dc 

*  As  to  these  pleas  in  general,  see  ante,  toL  **  CaieV 
I  Index,  •<  Cau.''  (i0>  Bee  6  Bing.  404. 

(tf)  See  ibrm,  1  Bioh.  a  P.  14S.— Morg.        (x)  See  1  Saund.  200,  n.  f ;  and  see  the  « 

318.    As  to  what  may  be  giTcn  in  evidence  of  this  plea,  ante*  009,  note;  for  replicatioDJ 

qnder    this    plea,  see  antet  vol.  i.    Indoz,  see  post,  11 8Q. 
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Ibdaot  hath  always  been  ready  and  willing,  and  is  still  ready  and  will-  ^ 
kig  to  pay  to  the  said  plaintiff.  And  the  said  defendant,  as  to  the  said  °"''■^^' 
[Aird  and  last  counts]  of  the  said  declaration  mentioned,  says,  that  he 
«  Qot  guilty  of  the  said  supposed  grievances  in  those  counts  mentioned, 
irasj  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the 
lud  plaintiff  hath  above  complained  against  him,  and  of  this  he  puts  him- 
Rlf  upon  the  country^  &c. 

btkeLB.  (or,  "  C.  P."  or  «  Exckequer.y 

Term, Will.  4.         8*^*?  of 

[First  pkaj  general  issue,  as  supra;  secand  plea,  actio  non,  as  ante,  (y). 
Vi^^ikirdfarm.'] — ^Because  he  says,  that  the  said  several  supposed  causes 
if  action,  in  the  said  declaration  mentioned,  did  not,  nor  did  any  or  either 
them/^cruo  at  any  time  within  six  years  next  before  the  exhibiting 
the  bill  of  the  said  plaintiff,  against  the  said  defendant  in  this  behalf 
or,  if  in  C.  P,  or  by  original,  say,  "  next  before  the  commencement  [  *1081] 
'this  suit,"]  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
complained  against  him  the  said  defendant.  And  this,  &c.  [^Con- 
with  a  verification,  as  ante,  907,  siocth  form.'] 

[Fint  plea,  general  issue,  as  ante,  1030 ;  second  plea,  actio  non,  as  Aooord 
5c,  906,  third  form.'] — Because  he  says,  that  after  the  committing  of  ^t'**l*"v 
'  said  grievances  as  aforesaid,  and  before  the  exhibiting  of  the  bill  of       *" 
said  plaintiff  against  the  said  defendant  in  this  behalf,  [or,  if  in  C. 
*.  or  by  original,  "  before  the  commencement  of  this  suit,"]  to  wit,  on, 
at,  £c.  (venue^  aforesaid,  he  the  said  defendant  paid  to  the  said 
itiff  the  sum  of  £ — ,  of  lawful  money  of  Great  Britain,  for  and  in 
satisfaction  and  discharge  of  the  said  grievances  in  the  said  de- 
Ltion  mentioned,  and  which  said  sum  of  £ —  he  the  said  plaintiff  then 
there  accepted  and  received  of  and  from  the  said  defendant,  in  full 
i&ction  and   discharge  of  the  said  grievances.     And  this,  <fec. — 
fimeinde  with  a  verification,  as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  as  ante^  1030  ;  second  plea  as  follows :] —  jugtifioa- 
*  for  a  further  plea  in  this  behalf,  [if  th^  plea  is  intended  to  justify  tion  of 
vords  in  particular  counts  only,  here  say,  "  as  to  the  speaking  and  JJ^^^S 

(I)  Ai  to  tills  plea,  see  6  Esst,  8S7.— 3  B.  the  letters  of  administratioii  were  obtained,  in  |^^^"^^^?i.^ 

A-  418.    It  seems,  that  to  an  action  of  which  .case  the  six  years  would  not  begin  to    f^S^r  ^ 

V  or  00  the  case  for  a  grioTance,  the  run  till  they  had  been  obtained.                         oitnenva;* 

of  which  immediaUly    giyes    a  (z)  See  form,  6  East,  294.    The  subject- 

seUon,  the  plea  of  not  guilty  within  matter  of  this  plea  may  be  gi^en  in  evidence 

Jftn  u  good,  t]M>dsh  it  may  be  better  to  under  the  general  issue  in  cose,  but  not  in 

t  to  the  aboTC  form  in  all  cases,  being  trespass,  S  Burr.  1?53. — 1  Bla.  Bep.  888f  S. 

cnMORtnt  to  the  act  of  parliament.    In  C.    It  is,  however,  in  general  advisable  to 

«.  Bmuae,  24th  May,  1828,  8  B.  &  C.^  plead  it.    If  the  accord  and  satisfaction  took 

&•  &  Bayley,  Holroyd,  and  Littledbale,*  place  after  action  brought,  see  the  fbrm  in 

M,  stated  that  they  considered  that  the  trespass,  post,  1062;  and  the  form  in  assump- 

<f  sot  guilty  within  six  years  would  be  sit,  rost.  Addenda  to  p.  909. 

hat  in  the  ordinary  action  of  trover.  But  (a)  See  the  forms  and  notes,  1  Saund.  244, 

He  plaintiff  declared  as  admmistrator,  and  n.  6.-8  Wentw.  Index,  xii.  to  xv.  2  Rich.  63, 

'thBoonversionafter  the  death,  and  did  168.— Morg.  813  to  820.    Plead.  A.  112.^ 

V  tkat  the  conversion  was  before  letters  Heme,  112. 

^^Aioiitration  were  obtained,  the  court  The  necessity    for    pleading    specially    in 

tittt,  sooording  to  6  B.  &  A.  204,  the  slander,  and  the  mode  of  firaming  such  pleas^ 

cf  not  guilty  within  six  years  was  bad;  will  be  found  more  aptly  considered  in  vol- 

*^  cojiiifff ,  that  the  conversion  was  before  ume  i.  of  this  work,  page  628.  &o.    Where 
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^>      pnblisliiiig  of  the  said  several  words  of  and  coneeming  the  said  plaia- 
fltavDia.   ^.g.^  ^  jj^  ^1^^ -^  cofiiits  meotioned  (fr),"]  the  said  defendant  by  leave 

of  the  court  here  for  this  purpose  first  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  saith  that  the 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  sajs  that  the  said  plaintiff,  before  the  speaking 
and  publishing  of  the  said  several  words  of  and  concerning  the  said 

plaintiff,  as  in  the  said  [ counts  of  the  said]  declaration  mentiooed, 

to  wit,  on,  &c.  at,  Ac.  (yenue^  did  feloniously  steal,  take,  and  earry 

away  certain  goods  and  chattels,  to  wit, of  one  E.  F.  of  great 

value,  to  wit,  •f  the  value,  of  £ —  (c).    Wherefore  he  the  said  defend- 

.  ant  afterwards,  to  wit,  at  the  said  several  times  when,  Ac.  in  the  [• - 

[^088]  ^counts  mentioned]  at,  &c.  (venue')  aforesaid,  did  Bpeak  and  publish  the 

said  words  of  and  concerning  the  said  plaintiff,  as  in  the  [said 

counts  of  the  said  declaration  mentioned,  as  he  lawfully  might  for  the 
cause  aforesaid.  And  this,  Ac. — \_Cbncltuie  with  a  verificationy  as  anie^ 
907,  sixth  form.'] 

JuBtifioa-  IFirst  plea^  general  issue,  as  ante,  1030  ;  second  plea^  actio  mm,  as 
wonif  of  ^^^^»  ^^^'  third  form.] — Because  he  says,  that  before  the  speaking  and 
peijury,     publishing  the  said  words  of  and  concerning  the  said  plaintiff,  [in  the 

that  plain-  said counts  mentioned]  to  wit,  on,  &c.  at,  &e.  (venue)  at  the  as- 

!rdiw*%    ®*^^  ^^^  ^^^^  ^^^  there  hofden  before then  chief  justices  of 

pajmyid)  0^1*  ^^^^  lo^  the  king,  assigned  to  hold  pleas  before  the  king  himself, 

and —then  one  of  the  justices  of  our  said  lord  the  king,  assigned 

to  hold  pleas  before  the  king  himself,  justices  of  our  said  lord  the  king, 
appointed  to  take  the  assizes  for  the  said  county,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  a  certain  issue  before  then 
joined  in  an  action  brought  and  prosecuted  in  the  court  of  our  said  lord 
the  king,  before  —  ,  and  his  companions,  then  justices  of  our  said 

lord  the  king  of  tlfe  bench  at  Westminster,  in  the  county  of  Middlesex, 
by  and  at  the  suit  of  one  B.  'F.  as  the  plaintiff,  against  one  G.  H.  as  the 
defendant,  for  the  supposed  breach  of  certain  promises  and  undertakings 

the  delbbdAnt  Jcatifiea  the  slander,  it  will  in  8^  defendant  by  leaye^  &c** 

general  be  found  necessary  to  plead  specially,  How  to  plead  where  all  the  count«  are  on 

though  in  some  instances  the  general  issue  wUl  the  same  libel,  see  2  Chit.  Rep.  291.     From 

saffiM.    It  win  also  be  found  that  general  that  case  it  appears,  a  plea,  statiog  that  the 

pleading  is  not  allowed  in  justifying  the  truth  libels  were  one  and  tiie  same  libels,  and  also 

of  the  Blander,  and  that  the  plea  must  point  justifying  it,  would  be  bad  Ob  doBiiurrer,  for 

out  the  fiMtt  specifically,  though  indeed  where  duplicity. 

the  charge  contained  in  the  slander  is  specific.  The  plunti£f,  on  the  trial,  oannot  ol\jeoi  to 

the  defendant  need  not  ftirther  particularize  it  the  insufficiency  of  the  plea,  justifying  a  Ubd, 

in  his  plea,  see  fuUy  vol.  i.  Index  "  Slander.'*  3  Stark.  7 . 

Caie  should  be  taken  that  the  plea  of  justifica-  (6)  The  plea  should  be  pleaded  to  those 

tion  do  not,  in  its  commencement  or  elsewhere  words  only  which  the  defenrait  can  justify . 

profess  to  justify    any  part  of  the  slander  supra,  note. — 6  Bing.  266. 

which  oannot  be  justifioi.  {c)  If  the  offenoe  were  not  ono  at  oonunoa 

It  was  formerly  usual  in  the  plea  to  repeat  law,  but  only  by  statute,  then  frame  the  plea 

the  words  mentioned  in  the  declaration,  but  accordingly,  and    state  that  the  tl^eA   was 

this  is  no  longer  the  practice,  1  Saiind.  244,  n.  **  against  the  form  of  the  statute  in  auch  case 

luilesB  the  defendant  only  justifies  speaking  made  and  provided.*' 

part  of  the  words  in  a^y  particular  count,  in  (ri)  See  forms,  2  Rich.  C.   P.  128. — Au. 

which  case  tlie  plea  may  run  thus; — "  And  Ept.  21. — ^Thomp.  Ent  65. — 8  lost  CL  234. 

for  a  ^rther  plea  in  this  behalf,  as  to  the  237. — 8  WenOif.  Index,  zil  to  xy.-^1  QQaiuit. 

speaking    and  publishing    of  the    foUowiog  M8,  and  the  note  to  the  former  praoadie&t, 

words  in  the  said counts  mentioned,  that  and  Com.  Dig.  Pleader,  2  L.  8,  &a 

is  to  say,  he,  &o.  {repeating  iht  wordt  intend'  {e)  Of  course  the  plea  must  sgros  with  tht 

ed  to  be  jutiified^  with  the  innuendoes)  the  foots,  the  form  here  given  is  a  men  '^^^'^jff 
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Hkpi  bf  the  flMMd  E.  F.  to  hat^  bden  made  to  him  by  the  daid  d.  fi.  gj^^ 
lid  not  performed,  came  on  to  be  tried  in  dne  form  of  law,  and  was  then 
|ri  there  tried  by  a  jnry  of  the  oonntrj  in  that  behalf,  duly  taken  and 
pim  between  tiie  parties  aforesaid,  and  upon  sach  trial  of  the  said 
hn  the  mid  plaintiff  appeared  as  a  witness  for  and  on  behalf  of  the  said 
prF.  the  plaintiff  in  the  said  action,  and  the  said  plaintiff  was  then  and 
|are  io  (^en  court  at  the  said  assizes  holden  as  aforesaid,  before  the 

fnii 1 and  -^ ■   •■  (/),  the  justices  aforesaid,  duly  sworn, 

jMJ  took  his  corporal  oath  upon  t^e  Holy  Oospel  of  Grod,  to  speak  the  truth. 
He  vhole  truth,  and  nothing  but  the  truths  touching  and  coBcerning  the 

littm  in  qaeetion  in  the  said  issue  (they  the  said  *— and 

p*'^  then  and  there  having  sufficient  and  competent  power  and  authority 
jNtdminister  the  said  oath  to  the  said  plaintiff  in  that  behalf ;  isind  upon 
jb  said  trial  of  the  said  issue,  it  then  and  them  became  and  was  mate-  ^ 
to  ascertain  the  truth  of  the  matters  hereafter  stated  to  have  been 
toby  Uie  mid  plaintiff.  And  the  said  defendant  further  says, 
the  said  plaintiff  being  so  sworn  clb  aforesaid,  upon  his  oath  afore- 
,then  and  there,  to  wit,  on,  &c.  aforesaid,  at,  Ac,  (t)emi>€^  aforesaid, 
"y,  wickedly,  wilfully,  •maliciously,  and  corrilptly,  and  by  his  own  [•1034  ] 
md  consent  did  say,  depose,  swear,  and  give  evidence,  amongst 
thhigs,  at  and  upon  the  said  tHal,  to  and  before  the  said  jurors  so 
,  to  try  the  said  {issue  as  aforesaid,  and  fhe  justices  aforesaid,  that 
'Bsre  itcde  that  part,  of  the  plaintiff  ^3  evidence  in  which  he  com^ 
perfwry.']  Whereas  in  truth  and  in  fact,  &c. — [Here  negative 
fUMff^n  evidence  as  in  an  indictment  Jbr  perjury. 1 — ^And  the  said 
tiff  did  thereby  in  the  said  court  at  the  said  assizes  so  holden  aa 
said,  upon  his  said  oath  upon  the  trial  of  the  Baid  issue,  falsely, 
edly,  wilfully,  and  corruptly,  commit  wilful  and  corrupt  perjury ; 
fore  the  said  defendant,  at  the  said  several  times,  when,  A;c.  in  the 
'-— counts  mentioned,  at,  &c.  (i)enut)  aforesaid,  spoke  and  pub*- 
of  and  concerning  the  said  plaintiff^  the  said  several  words,  in 
aid  — —  counts  mentioned  to  have  been  spoken  and  published  by 
ttid  defendant  of  and  concerning  the  said  plaintiff,  as  it  was  lawful 
him  to  do  for  the  cause  aforesaid.  And  this,  <fec.-^[  Conclude  with  a 
J  as  ante,  900,  BixthformJ] 

[UrUpUoj  general  issue^  as  aaUe^  1030 ;  second  plea^  actio  non^  as  an-  JoBtifioa. 

M&l — ^Becaase  ho  says,  that  the  said  plaintiff,  at  the  said  several  ^^V^  . 

tt  when,  Ac.  in  the  said counts  mentioned,  at,  Ac.  (ventie^  afore-  JJI^ivenoy, 

I  vas  in  bad  and  indigent  circnmstances,  and  incapable  of  paying  his  th&t  plain- 
debts  (A)^  to  wit,  a  certain  just  debt  amounting  to  a  large  sum  of  ^^  ^^/T 
S  to  wit,  the  sum  of  JB— ^,  which  he  then  and  there  owed  to  one  E.  ^  ^®"  ^^'' 
r,  £c. — {Here  state  generally^  the  subject-matter  of  the  deb€]  and  a 
lin  other  jnst  debt,  amounting  to  a  large  sum  of  money,  to  wit,  the 
of  JE—,  which  he  the  said  plaintiff  then  and  there  owed  to  one  G-. 

iv,  ^.  [enumerating  as  many  debts  as  can  be  proved  to  have  been 

"*  HI  anrear] .;  and  which  said  several  debts  the  said  plaintiff  was 
•nd  there  unable  to  pay.  Add  this,  Ac. — [  Conclude  with  a  verifiea- 
«  ante^  907,  sixth  form.'] 

)  It  is  wdBiAeDi  to  ray,  Mbre  tb«  Judge  Pleader,  2  L.  8. 

^tried  the  eaose,  1  Leach,  150.    2  Chit  (A)  This  must  oorrespond  nith  tiie  irorAi 

t  Uw,  809,  867.  Stated  in  the  deolaratlon. 
r)  See  the  notes,  mnte,  1081.— Com.  Dig. 
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voB  [* First  plea^  general  issue^  as  ante,  1080 ;  second  plea,  actio  non^  as 

BLANDEB.   ^^^^  qqq^  third  formJ] — Because  he  says,  that  before  the  speaking  and 

^^S'rd^^r-  P'^^^^s^^^K  ^f  ^^^  S'^'d  several  words  in  the  said counts  mentioned, 

son  ivas^^'  ^^^  therein  supposed  to  have  been  spoken  and  published  by  the  said  de- 
the  author  fendant  of  and  concerning  the  said  plaintiff,  to  wit,  on  the  said  several 

^[  ^^®        days  in  the  said counts  mentioned,  at,  &c.  (venue)  aforesaid,  one  E. 

^hiish  dc-  F.  of  No.  — , Street,  in  the  parish  of in  the  cotinty  of 

fendant,  at  falsely  and  maliciously  spoke  and  published  the  following  words,  to  and 
the  time  of  'y^  ^^  presence  and  hearing  of  the  said  defendant  of  and  concerning  the 
ing  uf^ "  said  plaintiff  that  is  to  say,  Ac.     [Here  repeat  the  words  precisely  as 
sutedto     they  were  used^  with  the  innuendoes^  corresponding  with  those  stated  in 
the  hearers  ^^^  declaration^  though  it  will  be  sufficient  to  prove  some  material  part  of 
them^  2  Easty  426.]     And  the  said  defendant  further  saith,  that  at  the 
g      time  of  his  speaking  and  publishing  the  said  several  words  in  the  said 
declaration  as  therein  mefitioned,  ho  the  said  defendant  believed  the  same 
to  be  true  in  fact,  and  being  then  and  there  interrogated  and  asked  by 
the  said  plaintiff  what  the  said  E.  F.  had  so  falsely  and  maliciously  spoken 
and   published   as  aforesaid,  he    the    said  defendant  then    and  there 
answered    and    declared,  in   the  presence    and   hearing  of  the  same 
persons,  in    whose    presence   and  hearing    the    said   words  were   so 
spoken  by  the  said  defendant  as  aforesaid,  that  he  had  heard  and  been 
told  the  same  from  and  by  the  said  E.  F.  of,  &c.  aforesaid.    Where- 
fore he  the  said  defendant,  at  the  said  several  times,  when,  &c.  in  the  said . 
■         counts  mentioned,  did  speak  and  publish  of  and  concerning  the  said 

plaintiff  the  said  several  words  in  the  said counts  mentioned,  as  he 

lawfully  might  for  the  cause  aforesaid.    And  this,  &c. — [  Conclude  with 
a  verification^  as  ante^  907,  sixth  form."] 

Plea  justi-      And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  as  to  the 
t^  th  ^f^    publishing,,  and  causing  and  procuring  to  be  published,  so  much  of  the 
part  of  the  8&i<l  pupposed  libcllous  matter  as  imputes  or  charges  to  or  against  the  plain- 
libel  set      tiff,  that  hQ,  before  the  said  several  times  when,  &o.  had  been  once  suspend- 
^^rat^n*"  ^^  ^^  ^^^  aforesaid  profession  and  business  of  a  proctor,  above  supposed  to 
cha^ng*    have  been  done  by  the  said  defendant,  the  said  defendant  by  leave,  &g, 
plaintiff     saith,  that  the  said  plaintiff  ought  not,  &c.  because  he  saith,  that  the  said 
'^•^tTh^T-  P^^^^^^^j  before  the  said  times  when,  Ac.  in  the  said  declaration  mentioned, 
log  been     ^  ^it,  on  the  10th  of  January,  in  the  year  last  aforesaid,  had  been  em- 
suspended  ployed  in  the  way  of  his  aforesaid  profession  and  business  of  a  proctor,  by 
rfcT  *""**  ^^®       ^'  ^°^  afterwards,  and  before  the  said  several  times  trhen,  &c.  to 
wit,  on  the  day  and  year  last  aforesaid,  fraudulently  and  extortionately  de- 
manded of  and  from  the  said  T.  G.  as  and  for  the  sum  of  money  justly  due 
to  him  the  said  plaintiff  from  the  said  T.  G.  for  the  work  and  labor  of  him 
the  said  plaintiff  as  such  proctor  done,  performed,  and  bestowed  in  and 
about  the  business  of  the  said  T.  G.  in  pursuance  of  the  last  aforesaid  em- 
ployment, and  for  the  fees  and  disbursements  due  and  made  to  and  by  him 

(t)  As  to  this  plea«  and  the  law  and  (brms,  for  a  libel  on  plun^,  a  prootor,  charging  him 

see  7  T.  R.  17  to  19. — 2  East,  426. — 8  B.  &  G.  with  having  been  suspended  three  times,  and 

24.— 2  M.  k  P.  995 5  Bingh.  892,  S.  C— 10  the  plea,  as  above,  justified  the  truth,  as  one 

B.  &  Cre8.i263  — Ante,  vol.  i.  Index,  **  Slan-  of  the  said  suspensions,  that  the  plftintiff  h^ 

ier.*'    It  seems  very  questionable  if  this  plea  been  once  suspended  by  Sir.  J.  N.     It  was 

oan  be  supported.  held  the  libellous  matter  was  thus  diviaible, 

(A:)  This  was  the  form  ndoptcd  in  6  Bing.  and  the  plea  an  answer  to  part 
Rep.  587.    In  that  case  the  deoUration  was 


r 
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18  8Qch  proctor  in  respect  thereof,  a  oertain  large  sum  of  money,  to  wit,       '^ 

Ikesoni  of  19/.  14^.  4rf.    Whereas  in  truth  and  in  fact,  the  sum  of  money  "'^^■* 

;  1m  and  there  justly  due  to  him  the  said  plaintiff  in  that  behalf,  then  and 

ttere  ajDoanted  to  a  much  less  sum  of  money,  to  wit,  the  sum  of  91.  195. 

td'  And  the  said  defendant  further  saith,  that  afterwards,  and  before 

Jbe  said  seyeral  times  when,  £c.  to  wit,  on  the  13th  day  of  February,  in 

die  year  last  aforesaid.  Sir  J.  N.  knight,  then  being  Judge  of  the  Prero- 

p&YQ  Court  of  Canterbury,  caused  the  aforesaid  false,  fraudulent,  and 

txtortionate  demand  to  be  taxed  by  the  proper  ofiScers  of  the  said  Court 

in  that  behalf,  to  wit,  the  Rev.  6.  M.,  C.  M.,  Esq.  and  the  Rev.  R.  M., 

-I^^trars  of  the  said  Court ;  and  that  the  said  officers,  by  their  deputy  in 

ftat  behalf,  did  afterwards,  afid  befo/e  the  said  several  times  when,  <&c. 

Id  wit,  on  the  20th  day  of  February  in  the  year  last  aforesaid,  report  in 

"Ihe  said  Court  to  the  said  Sir  J.  N.  as  and  being  such  Judge  as  aforesaid, 

liceording  to  the  forms  and  practice  of  the  said  Court,  that  upon  such  tax- 

rflion  of  the  aforesaid  false,  fraudulent,  and  extortionate  demand,  a  small 

thereof,  to  wit,  the  sum  of  9/.  Ids.  8d.  only,  had  been  justly  found 

to  the  said  plaintiff  from  the  said  T.  G.     And  the  said  defendant 

er  saith,  that  thereupon  by  reason  of  the  premises,  afterwards  and 

bre  the  said  several  times  when,  &c.  to  wit,  on  the  19th  day  of  March, 

the  year  aforesaid,  the  said  Sir  J.  N.  as  and  being  Judge  of  the  said 

did  order,  direct,  and  adjudge  to  be  suspended,  and  did  suspend 

said  plaintiff  from  exercising  the  business  of  a  proctor  of  the  said 

rt  for  and  during  the  space  of  one  year  then  next  following ;  and  did 

and  there  direct,  that  at  the  expiration  of  the  space- of  one  year,  the 

plaintiff  should  be  further  suspended  until  he  should  appear  and  pub- 

Ij  make  faithful  promise  to  abstain  from  all  mal-practices  in  the  future 

rcise  of  his  business  as  a  proctor  in  the  said  Court.     And  the  said  de- 

dant  further  saith,  that  the  said  Sir  J.  N.  in  that  plea  mentioned,  and 

J.  N.  in  the  said  supposed  libels  named,  are  one  and  the  same  person ; 

fore  the  said  defendant  afterwards,  at  the  said  several  times  when, 

did  publish,  and  cause  and  procure  to  be  published,  so  much  of  the 

snpposed  libellous  matters  in  the  said  declaration  mentioned  as  im- 

or  charges  to  or  against  the  said  plaintiff,  that  he  the  said  plaintiff, 

re  the  said  several  times  when,  £c.  had  been  once  suspended  in  his 

id  profession  and  business  of  a  proctor  as  he  the  said  defendant 

ly  might  for  the  cause  last  aforesaid,  which,  are  the  same  publishing 

causing  to  be  published  the  said  supposed  libellous  matters  as  are  in 

introductory  part  of  this  plea  mentioned,  and  this,  &c. — [^Conclude 

a  verification,  as  ante^  907,  sixth  form.'] 

\firsi  plea^  general  issue  ^  as  ante^  1080 ;  second  plea,  as  follows ;] —  That  de- 
fer a  further  plea  in  this  behalf,  as  to  the  composing  and  publishing  f®"^^][ 
said  supposed  libel,  in  the  said  [first]  count  of  the  said  declaration  gonabie 

itioned,  and  also  as  to  the  speaking  and  publishing  so  many  of  the  cause  to 
losed  words  in  the  [last]  count  of  the  said  declaration  mentioned,  as  ^^^} . 
ite  to  the  said  plaintiff  the  unlawful  opening  of  letters  received  by  [iff  hacr'**" 
as  such  deputy  post-master  as  aforesaid,  before  the  delivery  thereof  been  guilty 

[ftjB  persons  t-o  whom  the  same  were  directed,  or  for  their  uses,  the  said  o'^opcning 

^  kdant  by  leave,  4c.  [actio  won.] — Because  he  saith,  that  before  the  that m  mi 
ring  and  publishing  of  the  said  supposed  libel,  and  also  before  the  attor- 

VoL.  III.  16 
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FOR      speaking  and  publishing  of  the  said  supposed  words  in  tho  introdactorj 
sLANDKE.   pj^,^  Qf  ijjjg  pi^j^  mentioned,  and  whilst  the  said  plaintiff  was  thus  deputy 
T"^^  post-master,  as  in  the  said  declaration  mentioned,  to  wit.  on,  Ac.  at.  Ac. 
b^  em-    (yeimey  as  well  a  certain  letter  directed  to  one  G.  A.  (by  the  name  and 
ployed  to    description  of  Mr.  A.  Billericay,  as  certain  other  letters,  had  been  sever 
prosecute    ^lly  delivered  into  the  post-office  there;    and  •that  after  such  deliv- 
penai'stat-  ^^7  ^^  *^®  ^^^^  letters  respectively  into  the  said  post-office,  and  before 
ute,  nnd     they  Were  delivered  to  the  said  persons  to  whom  the  same  were  directed, 
that  the     or  to  their  use  respectively,  and  also  before  the  composing  and  publishing 
ten^^"*  of  such  supposcd  libel,  or  the  speaking  and  publishing  of  such  words  as 
the* words   aforesaid,  to  wit,  on,  &c.  last  aforesaid,  at,  &g.  (venue')  aforesaid,  the 
spoken,      gaid  letters  had  been  unlawfully  opened^  contrary  to  the  form  of  the 
Ten^and**'  Statute  iu  such  case  made  and  provided  ;  and  the  said  defendant  further 
spoken  by   says,  that  he,  before  and  at  the  said  times,  when,  &g.  in  the  first  and  last 
persons      counts  mentioned,  to  wit,  on  the  day  and  year  therein  specified,  at,  Ac, 
^nsn^rior  ^foresaid,  had  reasonable  and  probable  cause  to  suspect  (/),  and  did  then 
stations  in  and  there  actually  suspect  that  the  said  plaintiff,  whilst  such  deputy  post- 
the  post-     master  as  aforesaid,  had  unlawfully  opened  the  said  letters,  and  had  been 
defendant    ^^  ^^^  habit  of  opening  letters  delivered  into  the  said  post-office,  at,  Ac. 
bj  way  of  aforesaid,  as  in  those  counts  mentioned,  and  that  the  said  supposed  libel 
complaint,  ^as  directed  and  sent  by  the  said  defendant  to  the  said  B.  I.  B.  in  the 
[*1036]   said  declaration  mentioned,  and  the  said  words  were  spoken  and  pub- 
lished by  the  said  defendant  to  the  persons  who,  as  well  the  said  B.  L  B. 
at  the  said  times  when,  &o,  in  the  said  first  and  last  counts  mentioned,' 
were  severally  employed  in  and  relating  to  the  postK>ffice,  in  stations, 
superior  to  that  of  the  said  plaintiff,  as  such  deputy  post-master,  and  were 
respectively  published  to  them  by  way  of  complaint  against  the  said  plain- 
tiff ;  the  said  B.  I.  B.  and  the  said  other  persons  then  and  there  being 
parties  to  whom  the  complaint,  on  the  occasion  aforesaid,  might  be' fitly 
and  properly  -made,  to  wit,  at,  &c.  (venue')  aforesaid ;  and  the  said  de- 
fendant further  says,  that  before  the  time  of  the  composing  and  publish- 
ing of  the  said  supposed  libel,  to  wit,  on,  &c.  he  the  said  defendant  being 
such  attorney  as  aforesaid,  had  commenced  an  action  at  the  suit  of  one 
T.  D.  against  the  said  plaintiff  in  his  maiestjr's  court,  before  the  king 
himself,  then  and  still  being  holden  at  Westminster  aforesaid,  upon  a 
statute  made  and  passed  in  the  9th  year  of  the  reign  of  Queen  Anne,  for 
the  recovery  of  several  penalties  which  were  alleged  to  have  been  in- 
curred by  the  said  plaintiff  by  reason  of  his  opening,  and  causing  and  pro- 
curing, and  permitting  and  suffering  to  be  opened,  the  aforesaid  letters 
directed  to  the  said  G.  A.  contrary  to  the  form  of  the  same  statute  which 
[  1037]  ^TB  the  same  composing  *and  publishing  of  the  said  supposed  libel,  and 
the  speaking  and  publishing  of  the  said  words  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath,  in  and  by  his 
said  first  and  third  counts  in  that  behalf  complained  against  him  the  said 
defendant,  and  this,  &c.  wherefore,  See. 

Plea  to  Ml       [^Plrst  plea,  general  issue^  as  antCj  1030 ;  second  plea,  actio  non,  as 
action  form  ante,  906,  third  form.'] — ^Because  he  saith,  that  before  and  at  the  time  of 

libel,  that 

(/)  The  gnmnd  of  sospioloii  most  be  shown,  4  Ttrant.  80 
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flu  Slid  supposed  grievances,  to  wit,  at,  &o.  (venue^  the  said  defendant      k>r 
M  colonel  and  commanding  officer  of  the  said  regiment  in  the  said  de-   "'^'^"' 
l^iratioQ  mentioned,  called,  &c.  and  being  such  colonel  and  commanding  ^^f^Q^iju^t 
iAeer  of  the  said  plaintiff,  the  said  plaintiff,  being,  as  averred  in  the  said  as^m- 
Iriaration,  captain,  lieutenant,'and  paymaster  of  the  said  regiment,  the  manding 
|lSd  Beyeral  charges  stated  and  alluded  to  in  the  said  declaration,  as  con-  ^^[^^ 
pined  in  the  supposed  libel  in  the  said  declaration '  mentioned,  were  leuer  to 
^Itiges  and  accusations  made  and  exhibited  to  him  the  said  defendant  the  oom- 
p  snch  commanding  officer  of  the  said  regiment  as  aforesaid,  by  the  lieu-  ^gf  Yn*" 
j^aaat  and  acting  adjutant  in  the  said  regiment,  E.  F.  in  the  said  decla-  order  that 
OQ  also  mentioned,  officially,  and  in  order  that  the  said  defendant  plaintiff 
t  also  officially,  and  as  in  duty  hound,  as  such  colonel  and  command-  Jjjfa  \^*^. 
officer  of  the  said  regiment,  transfer  the  said  charges  to  the  then  a'^u^ 
mander  in  chief,  the  honorable  general  G.  H.  and  which  said  charges  martial 
i  llie  said  defendant  did  accordingly  transfer  to  thQ  said  commander  in  ^^^' 
in  order  that  the  said  plaintiff  might  be  brought  to  a  court  martial 
(he  said  alleged  offences  in  the  said  charges  contained,  as  it  was  law- 
for  the  said  defendant  to  do  for  the  cause  aforesaid,  which  is  the  same 
ishing,  &o.  and  this,  &o.  wherefore,  &o. 


[Fini  pkaj  general  issue^  as  ante,  1030 ;  and  for  a  further  plea  in  piea  (to 
''  behalfy  the  said  defendant;  by  leave,  Src.  says,  actio  no».]*— Because  declaration 
saith,  that  the  said  defendant,  before  the  committing  of  the  said  sev-  ^^^  ^^^^^« 
supposed  grievances  in  the  said  declaration  mentioned,  or  any  of  ^i^ti'ff  of 
,  to  wit,  on,  Ac.  did  exhibit  his  English  bill  of  complaint  in  *writ-  perjury,) 
in  the  court  of  our  lord  the  king,  of  his  Exchequer,  at  Westminster,  (j^  ^j^^^"" 
the  county  of  Middlesex,  against  the  said  plaintiff,  directed  to  the  ^rjure 

kt  honorable  — — diancellor,  and  under  treasurer  of  his  said  himaeif  in 

ijesty's  court  of.  Exchequer  at  Westminster,  tl\p  right  honorable  Sir  ^^  answer 
«  L  knight,  lord  chief  baron  of  the  same  court,  and  the  rest  of  the  r  ^i  aoq-i 
roDS  there,  alleging  that  he  had  from  time  to  time  accommodated  the  >-  J 

^  plaintiff  with  divers  loans,  bills  of  exchange,  and  drafts  in  the  said    . 
mentioned,  add  praying,  (amongst  other  things)  for  a  discovery,  and 
an  account  might  be  taken  of  the  several  transactions,  drafts,  or 
of  exchange,  matters  and  things  in  the  said  bill  of  complaint  men- 
ad,  and  of  divers  acts  between  the  said  defendant  and  the  said  plain- 
aod  that  the  said  plaintiff  might,  in  the  mean  time,  be  restrained  by 
injonction  of  the  said  court  of  Exchequer,  from  suing  out  any  execu- 
'in  a  certain  action  at  law,  before  then  commenced  by  the  said  plain- 
sgamst  the  said  defendant,  in  the  court  of  our  said  lord  the  king,  be- 
tbe  king  himself  at  Westminster,  in  a  certain  plea  6i  trespass  in  the 
I  ia  the  said  bill  of  complaint  more  particularly  mentioned,  as  in  and 
fte  said  bill  of  complaint  of  the  said  defendant,  remaining  duly  affiled 
the  said  court  of  exchequer  at  Westminster  aforesaid,  in  the  said 
tj  of  Middlesex,  more  fully  appears  ;  and  the  said  defendant  further 
>  that  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid,  at  West- 
ster  aforesaid,  in  the  said  county  of  Middlesex,  came  before  Sir  B.  G. 
'  t,  one  of  the  barons  of  his  majesty's  oonrt  of  Exchequer,  at  West- 

J*)  Ihii  ^  ksoatainable,  see  Johnson  t.    £sp.  Sep.  68. 

I T.  B.  498  ;  bot  Bee  4  Tannt  67.    6        (n)  Sse  ibrtn*  ante,  1088. 
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y^B      minster,  and  then  and  there,  before  the  said  Sir  B.  6.  exhibited  and  pro- 
SLAHDKB.    ^jj^QQ^  |.jjg  answer  in  writing  of  him  the  said  plaintiff,  and  was  then  and 
there  in  due  form  of  law,  sworn  upon  the  Holy  Gospel  of  God,  before  the 
said  Sir  B.  6.  then  and  there  being  one  of  the  barons  of  the  said  court 
of  Exchequer  at  Westminster  aforesaid,  and  then  and  there  having  suffi- 
cient and  competent  power  And  authority  to  administer  an  oath  to  the 
said  plaintiff  in  that  behalf,  touching  and  concerning  the  said  matters  and 
things  contained  in  the  said  answer;  and  that  the  said  plaintiff,  not  hav- 
ing the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  minding  and  intending  unjustly  to  aggrieve 
the  said  defendant,  did  then  and  there,  at  Westminster  aforesaid,  upoo  his 
oath  aforesaid,  in  his  answer  aforesaid,  before  thcsaid  Sir  B.  G.,  then  and 
[  1039]  there  being  such  baron,  and  then  and  there  having  *such  sufficient  and 
competent  power  and  authority  as  aforesaid,  knowingly,  falsely,  wicked- 
ly, maliciously,  wilfully,  and  corruptly,  by  his  own  act  and  consent,  did, 
(amongst  other  things,)  answer,  swear,  and  affirm,  in  writing,  in  sub- 
stance and  to  the  effect  following,  to  wit,  <&c.  \_set  out  the  answer  fuUp^ 
with  the  necessary  innuendoes']^  as  by  the  said  answer  of  the  said  plain- 
tiff remaining  duly  filed  in  the  said  court  of  Exchequer  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex,  more  fully  appears;  whereas 
in  truth  and  in  fact  the  said  plaintiff  had  been  and  was,  &c.  (denyir^  and 
contradicting  all  the  positions  in  the  answ^r^  05  in  the  bill  is  mentioned)^ 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid ;  and  the  said 
plaintiff,  when  he  so  deposed  and  swore  to  the  truth  of  the  said  answer 
as  aforesaid,  then  and  there,  to  wit,  at  Westminster  aforesaid,  in  the  said 
county  of  Middlesex,  well  knew  the  said  several  matters  and  things  afore- 
said, so  sworn  by  him  as  aforesaid,  to  be  false  and  untrue ;  and  whereas 
in  truth  and  fact  the  said  defendant  did  give,  &c.  (jienying  the. answer , 
as  in  the  said  answermis  alleged^)  and  the  said  plaintiff,  when  he  so  de- 
posed and  swore  in  that  behalf  as  aforesaid,  then  and  there,  to  wit,  at 
Westminster  aforesaid,  well  knew  and  believed  that  the  said  bill-  was 
given  as  a  loan  or  accommodation  to  him  as  aforesaid ;  and  whereas  in 
truth  and  in  fact  the  said  plaintiff  did,  <&c.  (denying  oAswer^  and  assert- 
ing thai  plaintiff  perjured  himself  throughout  all' the  positions  of  the  an- 
swer ;)  and  the  said  defendant  fui*ther  says,  that  on  the  occasion  of  the 
said  plaintiff  so  swearing  and  deposing  as  aforesaid,  it  became  and  was 
material,  for  the  purposes  of  the  said  suit,  to  ascertain  the  truth  of  the 
matter  so  by  him  sworn  and  deposed  to  as  aforesaid ;  and  the  said  de- 
fendant says,  that  the  said  plaintiff,  on,  <S!;c.  at,  &c.  (venue)  aforesaid, 
before  the  said  Sir  B.  G.  (then  and  there  being  one  of  the  barons  of  the 
said  court  of  Exchequer  at  Westminster,  and  then  and  there  having 
competent  power  and  authority  to  administer  the  said  oath  to  the  said 
plaintiff,)  did  knowingly,  falsely,  wickedly,  maliciously,  wilfully,  and 
corruptly,  in  manner  and  form  aforesaid,  commit  wilful  and  corrupt  per- 
jury, to  the  great  displeasure  of  Almighty  God,  to  the  great  damage  of 
him  the  said  defendant,  to  the  evil  example  of  others,  and  against  thQ 
peace  of  our  said  lord  the  king,  his  crown  and  dignity ;  wherefore  the 
said  defendant,  at  the  said  several  times  when,  &c.  the  same  and  every 
of  them  being  after  the  commission  of  the  said  perjury  by  the  said 
[*1040]  plaintiff  as  aforesaid,  ^published  the  said  supposed  libel,  and  spoko  and 
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pttUiflhed  the  'said  several  wordd  in  the  said  declaration  mentioned,  as  it  ^^ 
vaslftwfal  for  him  to  do,  for  the  can3e  last  aforesaid,  was  this,  that  the  "^''^™' 
Mid  defendant  doth  aver  that  the  said  bill  and  answer  hereinbefore  men- 
tiooed  are  respectively  one  and  the  same  bill  and  answer,  and  not  other 
ind  different,'  and  which  said  answer  was  sworn  to  before  the  said  Sir  B. 
6.  in  manner  aforesaid,  and  not  at,  Chepstow  aforesaid,  or  elsewhere,  of 
the codnty  of  Middlesex,  as  aforesaid.  And  this,  &o. — [Conclude  with 
a  veri^ation^  as  ante,  907,  sixth  form.'] 

[First  pka,  g-eneral  issue,  not  guilty,  as  ante,  1030.] — And  for  a  fur-  ^^  ^  de- 
ther  plea  in  tliis  behalf,  as  to  the  speaking  and  publishing  the  words  fol-  t^^gf^^p 
lowing,  parcel  of  the.  words  in  the  said  first  count  of  the  said  declaration  of  piain- 
nentioned,  to  wit, ''  I  saw  the  ship,  and  the  splice  or  scaff  of  the  keelson  tiff's  ship, 
was  open,  so  that  I  could  put  my  four  fingers  in  edgeways  ;"  and  also  as  ^^^t  hsS*^* 
to  the  speaking  the*  words  in  thesaid  second  count  of  the  said  declaration  seen  the 
nentioQcd,  to  wit,  \^  the  ship's  back  is  broke,"  and  also  as  to  speaking  and  spHce  or 
jmbMiug  the  said  words  in  the  third  count  of  the  said  declaration  men-  J^^ 
tiooed,  he  the  said  defendant,  by  leave,  &o.  Qactio  nan)  because  he  says,  that  he 
that  before  the  time  when  the  said  words  were  by  him  spoken  as  afore-  ^^^^  put 
nid,  he  the  said  defendant  had  seen  the  said  ship,  and  the  splice  or  scaff  ^^^  ^^' 
of  the  keelson  of  the  said  ship  was  open,  so  that  he  the  said  defendant 
ooold  put  his  four  fingers  in  edgeways,  and  that  the  said  ship's  back  was 
-broke,  to  wit,  at,  &c.  (yewue^  aforesaid,  by  reason  thereof  the  said  defen- 
'  dant  at  the  time  in  the  said  declaration  mentioned,  spoke  and  published 
"\lh€  said  words  in  the  introductory  part  of  this  pica  mentioned,  as  it  was 
,  kwfid  for  him  to  do.    And  this,  &c. — [Conclude  with  a  verification,  as 
mUe,W!,  sixth  form.] 

[First  plea,  not  guilty,  as  ante,  1030  ;  second  plea,  actio  nan,  as  ante,    ^t  trr 
^906,  third  form.] — Because  he  says,  that  the  •diocese  of  Chester  is,  and    suit  or 
It  the  time  of  the  death  of  the  said  L.  was  within  the  province  of  York,  '"^wotobs. 
d  Aat  the  said  diocese  of  Carlisle  is,  and  at  the  time  of  the  death  of  the  [*1041] 
id  lu  and  at  the  time  of  the  granting  of  the  said  letters  of  administration  Pio»  C^.* 
was  within  the  province  of  York,  and  that  the  said  L.  at  the  time  of  his  i^tro^er!** 
th,  was  an  inhabitant  of,  and  commorant  at  the  parish  of  K.  in  the  at  suit  of 
nty  of  Westmoreland,  and  within  the  diocese  of  the  bishop  of  Carlisle ;  ftdministra 
d  the  said  defendant  further  says,  that  the  said  L.  in  his  life-time,  and  ^minis-'^^ 
tt  the  lime.pf  his  death,  had  divers  goods  and  chattels,  rights,  and  credits,  tration  was 
irtach  were  bona  notabilia  in  the  several  dioceses  of  the  bishop  of  Carlisle,  ?™°*^jf*^ 
of  the  bishop  of  Chester,  within  the  said  province  of  York,  that  is  to  c?)tha°in- 
if,  goods  and  chattels  to  the  y^luei'of  £ —  and  upwfrds,  within  the  said  tesute  had 
of  the  bishop  of  Carlisle,  to  wit,  at  the  parish  of  K.  and  also  other  *J«^  r^^^ 
and  chattels  to  the  value  of  £ —  and  upwards,  within  the  said  dio-  vera  d?oce^ 
.Me  of  the  bishop  of  Chester,  to  wit,  at  and  in  the  said  county  of  West-  ses,  and  so 
id ;  by  reason  whereof  the  said  letters  of  administration  are  void,  ^?  !^* 

'     •'  '  mmistra- 

{•)  Ses  other  pleas,  hj  or  against  exogn-        If  the  other  diocese,  in  which  the  intestate  ^  ^o^* 

•nte,  941.    As  to  the  plea  of  bona  no-  had  bona  notabilia  was  in  a  difierent  proTince.  h^^se  it 

>a  in  general,  see  1  Saond.  274,  n.  8. —  the  diocesan  has  power  to  grant  administra-  f°^^^~[ 

Ab.  Kiecatoni.  tion  ;  but  where  an  intestate  has  bona  nota-  »^*^®  J^®J 

Kthe  (fe&ndant  sajs  that  the  administra-  bilia  in  two  dioceses,  withiji  the  same  province  ^*!l{?*,  ^^ 

WIS  Toid,*  beoaose  he  did    not    reside  neither  diocesan  has  any  power  to  grant  such  *'*C'*^'**^<>P 

BB  the  diocese  at  the  time  of  intestate's  administration,  but  it  must  be  done  by  the  C^')- 

Jj»ffc,  he  should  plead  it  specially,  6  B.  &  C .  metropolitan  of  the  province,  5  B.  &  C.  493  — 

«*  8  D.  &  R.  247,  S.  C. 
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and  of  no  effdct  in  law,  and  this  he  liie  said  defendant  is  readj  to  Terify; 
wherefore  he  prays  judgment  if  th^  said  plaintiff  ought  to.  have  or  mam- 
tain  his  aforesaid  acticm  thereof  i^inst  him,  Ac. 


mence- 
lueot  of  an 
avowry 


[  -1042]  •IN  REPLEVIN^ 


ni      Vw^jfiyAg  King'g  Bench,  (or  «  (7.  P."  or  '^Exchequer.'') 

T^  CTbTT^---^ ^^ -^~       Term,  ..  ■■,. 

(a)?  ^  ^^'  \  -^^  ^^^  ^^^^  defendant  by  E.  F.  his  attomey7 comes  and  4e- 
A.  B.  )  fends  the  wrong  and  injury,  when,  and,  &c.  and  says,  that  he  did 
not  take  the  said  [cattle,  goods,  and  chattels,]  in  the  said  dcclaratioB 
mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  hiitti 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  Ac 

iBt  Com-       In  the  King^s  Bench,  (or  "C  P.  or  Exchequer.'^ 

C.  D.  J  Term, Ftfl.  4. 

ats.    >      And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  d^ 

(6).  *"       A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  well  avows  the  takii  "^ 
of  the  said  [goods  and  chattels  (c)]  in  the  said'declaration  mentioned,! 
the  said  [dwelling-house  (d),]  in  which,  Ac.  and  justly,  Ac.  because  L 
says  that,  Ac. — [Here  follows  the  subject-matter  of  the  avowry.^     -    j 

I 

2dly.  Com-  CD.)  '  .      *    j 

i^«>^  ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  m 
oc^^innM  ^'  ^.'  )  f^^^s  the  wTong  and  injury,  when,  Ac.  'and,  as  the  bailiff  of  €^ 
(e).  H.  well  acknowledges  the  taking  of  the  [goods  and  chattel8(/)]  in  thij 

[T.043]  said  declaration  mentioned,  in  the  said  [dwelling-house  (g^)],  in  whk' 

Ac.  and  justly,  Ac.  because  he  says,  that,  Ac. — [Here  follows  the  subjc 

matter  of  the  cognizance.l 

*  As  to  avowries  in  general,  see  toI.  L  In-  (c)  If  the  deelaiatlon  mentions  the  tah 

dex  "Replevin,**  to  have  been  of  other  things,  as  cattle^ 

'  (a)  When  the  defbndant  had  not  in  ftMst  then  let  this  agree  therewith. 

taken  the  goods  or  cattle,  as  in  the  ease  of  a  (cf )  If  the  deolsratioa  jnetitioitfi  'aaj 

ponnd-keeper,  who  has  menely  recdTed  them  let  tlUs  agree  therewith, 

into  the  pound,  Cowp.  476,  or  where  the  plaoe  (e)  The  term   *'  oog^xanoe,"    import^ 

of  taking  the  cattle  is^istaken,  and  the  de-  justifioation  of  the  taking  in  right  of  an(  ' 

fendant  never  had  th^cattle  in  the  place  The  words  **as  bailiff  of,  &a'*  are  ma 

named  in  the  declaration,  this  plea  is  sufficient  and  if  one  avow  and  other  made  oognl 

and  the  plaintiff  will  be  nonsuited  thereon.    I  without  saying  as  bailiff  of  the  avowment, 

Saund.  847,  note  1.    But  the  defendant  cannot  entire  damages  be  given,  it  is  said  it  wiUj 

have  a  return  of  the  goods  under  this  plea,  error,  Telv.  108.. — Com.  Dig.  Pleader,  2  K. 

and  therefore,  in  order  to  have  a  return,  he  The  words  **  as  bailiff  of  E.  F."  without  sb 

must  plead   that  he  took  the  goods  in  some  ing  the  defendant's  authority,  afe  suffioientj 

other  place,  describing  it,  and  traverse  the  all  cases,  1  Saund.  847,  note  4,  and  if  the  r 

place  laid  in  the  declaration,  and  in  order  to  fendant  says,  **  well  avows,"  instead  of  ** 

have  a    return,  avow  or  make  cogniziince,  acknowledges,*'   it  is  sufficient,   though 

stating  the  cause  for  which  he  distrained,  1  technically  correct,  Cro.  Jac.  873.     In  r 

Saund.  847,  note  1.    See  the  forms,  post  1015.  the  acting  as  bailiff  may  be  traversed,  I 

(6)  As  to  an  avowry  in  general,  see  ante,  847,  c.  n.  4. 

vol.     i.     Index,    "  Replevin.*^ — Com.    Big.  (/ )  Let  this  agree  with  the  things 

Pleader,  8  K.  18, 14, 16, 17,  &c.  and  1  Saund.  tioned  in  the  declaration. 

847,  &c.  (g)  Let  this  agree  with  the  prcmiac  »ti 


/f 
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C.D.ftE.F. ) 

ats.  >     And  th< 

A.B.        \nejjCome 

ud  the  said  6.  D.  in  hie 


C  D  &  F  S*  \  ^ 

the  said  C.  D.  and  E.  F.  by  G.  H.  their  attor-  ^^^^^^ 

and  defend  the  wrong  and  injary,  when,  &o.  mence-  ^ 

hie  own  right  well  avows,  and  the  said  E.  F.  as  ment  ot  an 


kiliff  of  the  said  G.  D.  well  acknowledges  the  taking  of  the  said  [goods  ^^o^^^y 
ud  chattels  (/)]  in  the  said  declamation  mentioned,  in  the  said  [dwelling-  ^^^z-^ 
kotte(f)]  in  which,  &o.  and  justly,  &c  because  they  say  that,  &o. —  anoe  by 


ud  chattels  (/) 
koMe(y)]  in  w 
[BerefMnos  the  subject-maUer  of  the  avowry  cmd  cognizance.']  another. 


And  by  leaye  of  the  court  here,  for  this  purpose  first  had  and  obtained,  ^j^* 
aeoordiog  to  the  form  of  the  Statute  in  such  case  made  and  provided,  the  menoo- 
lud  G.  D.  further  in  his  own  right  well  avows,  and  .the  said  E.  E.  as  ment  of  a 

Miff  of  the  said further  well  acknowledges  the  taking  of  the  said  ^^^^^ 

fcitde,  goods,  and  chattels,]  in  the  said  declaration  mentioned,  in  the  said  ^i^^noe 
Tdwelling-houso  and  farm]  in  which,  &c.  and  justly,  &c.  because.  <&c.       (M- 

^  And  thi8>€  tbe  said  defendanMr  ready  to  verify ;  wherefore  )£  pray^  ^thiy.  Oon^^^  ^ 

jrigment  and  a  return  of  the  said  [goods  and  chattels]  together  wiUi  bis>^|o^4  -  ^^ 

dunagea,  Ac.  (Jc) ,  according  to  *the  form  of  the  Statute  in  such  case  made  or  o(^iz- 

tad  provided,  to  be  adjudged  to  ^™^&C2^,,,---"7J^  ^^'^  (0- 

^A^-i>L.  ,  [^044] 

[Actio  tMm,  as  ante^  9QQ^  first  form,'] — ^Because  he  saith,  that  the  said  Plea  in  bar 
wods  and  chattels]  in  the  said  declaration  mentioned,  at  the  said  time  P^P?^ 
•ken,  4c  were  the  property  of  the  said  defendant  (or, "  of  one  E.  F.")  ^t  ora 

Knot  of  the  said  plaintiff,  as  by  the  said  declaration  is  above  supposed,  stranger 
this  he  the  said  defendant  is  ready  to  verify  ;  wherefore  he  prays  judg-  (0- 
iwDtfif  die  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
Mke^f  against  him,  and  he  also  prays  return  of  the  said  [goods  and  chat- 
'  *  ]  togethw  with  his  costs  in  tiiis  behalf,  according  to  the  form  of  the 
e  in  such  case  made  and  provided,  to  be  adjudged  to  him,-  &c. 

,AsA  the  said  defiBadant,  by his  attorney,  comes  and  defends  the  The  like  in 

wng  and  injury,  when,  &c.  and  says,  that  the  said  plaintiff  ought  not  to  ^^" 
iTe  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
It  the  said  cattle,  goods,  and  chattels,  at  the  said  time  when,  &e.  were 
I»operty  of  one  C.  J.  and  not  of  the  said  plaintiff,  as  by  the  said  dcc- 
ktion  is  above  supposed;  and  this  he  the  said  defendant  is  ready  to  ver- 
^\  vterefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
Patain  his  aforesaid«action  thereof  against  him,  he  also  prays  a  return 
E&e  said  cattle,  goods,  and  chattels,  together  with  his  costs,  in  *this  be-  [*1045  ] 
%  aooording  to  the  form  of  the  Statute  in  such  casc(%iade  and  provid- 
I  to  be  adjudged  to  him,  &c. 


^}  A  (^)  we  ante,  preeeding  notes.  19»  s  8,  in  oaee  any  ayowry  or  oognutance  Jbr 

8w  another  form,  Boote's  Suit  at  Law*  rent*  &o.  or  Ibr  damage  feasant,  be  found  for 

the  defendant,  or  if  the  plaintiff  be  nonsuit  or 

fln  imn,  Morg.  601.    It  is  .nsnal  to  otherwise  barred,  oiaot,  that  defendant  re- 

aa  aTowTj,  or  oognisanee,  vith  a  cover  his  damages  and  ooets,  the  oonolusion  of 

o,  see  precedents,  1  Sannd.  847*-  the  avowry  therefore  alludes  to  these  statutes. 

280.  210.     But  these  being  in  the  (fc)  See  the    former    note  ;   the   **  &o.  " 

of  a  declaration  need  .not  be  averred,  means  *'  costs  and  charges  by  him  about  his 

klit  808.  a — Plowd.  146,  168,  and  it  is  defence  in  this  bcdiolf  expended.*'  1  Saund. 

^  be  the  best  way 'to  conefaide  each,  after  .  847. 

the  tanat  of  the  caption,  without  any  {jt)  As  to  the  mode  of  pleading  property. 

It  or  fortber  oondusSon,  1  Saund.  847.  see  BuL  N.  P.  64.— LiL  £nt  858.-2  Rich,  C 

'■•tt.  7  Hen.  8.  c.  4,  s.  8,  and  21  Hen.  8,  o.  P.  7. 


1045  AYOWfilES,  Ac. 

"CD.) 

c^Uin^    ^^'    1      l^^^^  •■^^»  (^)  ^  ^''•^i  906, Jlr*^  /orm-] — ^Because  he  saith, 
a^  ioa>     ^«  ^-  )  ^^^  h^  ^^ook  the  said  cattle  in  the  said  declaration  mentioned,  in  a 

with  tir      certain  close  called  the in  the  parish  of aforesaid,  in  the  coan- 

"l^^f^y.  ty  aforesaid,  withoat  this,  that  he  took  the^  said  catde,  or  any  or  either  of 

arav»)«  ^hem,  in  the  said  place  called  the in  the  said  parish  of in  the 

county  aforesaid,  as  the  said  plaintiff  hath  in  his  8a.id  declaration  in  that 
behalf  alleged.  And  this  he  the  said  defendant  is  ready  to  verify ;  where- 
fore he  prays  jndgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  gainst  him,  Ac.  And  for  having  a  return  of  the 
said  cattle,  the  said  defendant  well  avows  the  taking  of  tiie  said  cattle,  in 

the  said  declaration  mentioned,  in  the  said  close  called (o)  and  jnsdy, 

Ac.  Because  he  saith,  that  (p)  before  the  said  time  when,  Ac.  and  at  the 
time  of  the  making  the  demise  hereinafter  mentioned,  one  B.  F.  was  seis- 
ed of  and  in  the  said  close  called  the  —  in  which,  Ac.  with  the  appur- 
tenances, in  his  demesne  as  of  fee,  to  wit,  in  the  parish  aforesaid  ;  and  be- 
ing so  seized,  he  the  said  E.  F.  before  the  said  time  when,  Ac.^to  wit, 
on,  &c.  A.  D. aforesaid,  in  the  parish  aforesaid,  in  the  county  afore- 
said, demised  the  said  close  called ,  in  which,  Ac.  with  the  appurte- 
nances, among  other  things,  to  the  said  defendant,  to  have  and  to  hold  the 

same  to  the  said  defendant  for  the  term  of years  thence  next  ensuing, 

and  fully  to  be  complete  and  ended  :  by  virtue  of  which  said  demise,  he 

[*1046  ]  the  said  defendant  afterwards,  and  before  the  said  time  Vhen,  Ac.  to  wit, 

on  the  day  and  year  last  aforesaid,  entered  into  the  said  close  called  the 

,  in  which,  Ac.  with  the  appurtenances,  and  became,  and  until  and  at 

the  said  time  when,  Ac.  was  lawfully  possessed  thereof;  and  because  the 
said  cattle  in  the  said  declaration  mentioned,  at  the  said  time  when,  Ac. 

were  wrongfully  and  injuriously  in  the  said  close  called ,  and  treading 

down  and  depasturing  the  grass  and  herbage  there  then  growing,  and  do- 
ing damage  there  to  the  said  defendant,  he  the  said  defendant  well  avows 

the  tiaking  of  the  said  cattle,  in  the  said  close  called and  justly,  Ac. 

ss  for  and  in  the  name  of  a  distress,  for  the  said  damage  so  there  done 
and  doing  as  aforesaid  (q) 

that  defen-  ^^*  ?  ^^^  the  Said  defendant  by  E.  F.  his  attorney,  comes  and  de- 
dAuihad  A.  C* )  fcuds  the  wrong  and  injury,  when,  Ac.  and  well  avows  the  taking 
the  cattle    ^nd  having  the  said  [marel  in  the  said  declaration  mentioned,  in  the  said 

'^o^bat  *"  piece  or  parcel  of  land  called ,  as  in  the  said  declaration  mention- 

took  them   ed,  and  justly,  Ac.  because  he  says,  that,  Ac. — ^Here  state  a  seism  in 

dfunaire  ... 

fcaaa.nt  in        (''^)  ^^  ^^  ^®*®  to^he  plea  of  non  cepit,        {p)  The    aTowry   or  oognizanoe  is  to  be 

another        '^^^  1042»  n.  a,  and  the  precedents,  Willes,  acoonling  to  the  fact,  and  may  be  for  rent,  &c 

oloM  (r\      475.— Bast.  Ent  554,  555.— Clift.  Ent  686.  as  in  the  forms*  poet,  1047,  &o.    See  Wmes, 

vr;.     _rj,ij^,g  Tp^rms,  698 ;    4th  ed.    690.      The  476. 

aTowrj  being  only  in  the  nature  of  a  sugges-        (7)  This  condnsion,  withoat  a  Terifio&tion, 

tion  to  entitle  the  defendant  to  a  return  of  the  is  proper,  1  Sannd.  847,  n.  7 — ante,  1042, 

cattle.  &c.  the  plaintiff  cannot  trarerse  it,  but  n.  a. 

must  either  take  issue  on  the  tnvTerse  of  the        (r)  Bee  the  notes  to  the'  plea  of  non  cepU^ 

place,  or  amend  his  declaration,  1  Saund.  847,  ante,  1042  ;  and  cepit  in  alio  loco^  ante,  1945. 

note  1— Willes,  475.^2  B.  &  P.  482.  If  the  defendant  hare  had  the  cattle  in  the 

(n)  In  the  forms  referred  to  in  the  last  note  place    mentioned  in  the  decdaratlon   though 

the  defendant  prayed  judgment  of  the  declara-  he  tock  them  for  rent  or  damage  feaeant   in 

tion,  but  as  this  plea  is  in  bar,  and  not  fai  another  close,  he  cannot  plead  non  eepU  or 

abatement,  *  actio  non  '  seems  more  proper,  1  eepit  in  alio  loco,  but  must  plead  as  aboTc, 

Saiind.  847,  note  1.— Barnes,  353.— Willes,  and  see  the  forms,  1  Saund.  347,  a — 2  B.  & 

475.  P.  480.— 8  Wils.  296.-2  Wils,  854. 
(0)  The  close  first  mentioned  in  the  avowry; 
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fu  ofwMtker  dose  in  Q.  H.^  and  a  demUe  thereof  to  the  defendant  and 
Hi  entry  J  and  the  distress  damag^e  feasant^  as  in  the  last  form,  to  the  end^ 
ffrfttm  proceed  as  follows.^ — ^And  the  said  defendant  afterwards,  and 
JBfflediately  before  the  time  when,  &c.  took  and  led  the  said  [mare]  from 
ie  said  close,  piece,  or  parcel  of  gronnd  so  demised  to  him  as  aforesaid, 
l»the  said  place  in  the  said  declaration  mentioned,  called  the  — — ,  in 
rtich,  Ac.  aad  at  the  said  time  when,  &c.  had  the  same  there  in  the  way 
JRMB  the  said  close,  piece,  or  parcel  of  ground  so  demised  as  aforesaid,  to 
ioertala  open  poand  in  the  parish  of  ,  in  the  county  aforesaid,  there 
19  be  ifflpoanded  for  the  damage  so  done  in  the  said  close,  piece,  or  parcel 
.|{ pound  8o  demised  as  aforesaid.  And  this,  &c. — [Conclude  with  a 
nf^kaHon,  as  ante,  .1043.] 
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aoowrjijrr  cognizance^  as  ante^  1Q42,  8.]: — ^B.e-  £*1047]    O 
e'said  plaintiff  ^Qu  fi  tfjmJi  Kt^  (i#))  for  a  long  time, 
tewit,  for  the  space  of  — —  /Sars  (/)  next  before  and  ending  on  a  certain  *°"'  *^- 

iij,  to  wit,  the day  of A.  D. and  from  thence  until  and  at  ^^"°°^ 

said  tine  when,  Ac.  (^w)  held  and  enjoyed  the  said  dwelling  hoQse(2;)  ^^^Qoe 

for  rent  oa 

(•)  SeeSBift,  216.— Sapm,  note.  w  oognitt&oe  Ibr  rent  is  entitled  to  double.  ^^  0^-  ^-^ 

(0  Tbif  18  QsoAliy  the  time  during  which  costs,  without    certificate  or    suggestion,   1  c  19,  s.  22 

RDt  dBtnmed  for  was  accruing  due.    The  Taunt  210.-4  6.  &  C  889.    2  Bingh.  341. 

ksgth  of  tftne  is  not  material,  provi  Jed  If  the  premises  have  t)een  in  possession  of  an 

RM  WB  due,  and  the  tenancy  tnbsisied  assignee  of  tlie  lease,  yet  if  the  lessor  has  not 

tine  of  distraiaing,  6  £ast,  434.  assented  to  the  assignment,  it  is  said  the  ayow- 

t)  Jee  finrms,  Morg.  691. — ^iHdd's  Forms,  ry  may  stute  that  tiie  premises  were  held  by 

geiM9ral  aTOwry  is  given  in  case  the  original  lessee,  8  East,  816.     It  seems, 

\  for  rent,   ftc  by  11  Geo.  2,  c.  however,  advisable  in  such  a  case  to  insert  two 

t.  :&  See  1  Chit.  CoL  St  176.^2  Saund.  avowries,  one  on  the  holding  of  the  lessee,  send 

c  n.  3.— Gilb.  Rep.  176  to  186.    The  the  other  of  the  assignee. 

tm  will  not  suffice  if  the  avowant  be  The  11  Qeo.  1.  c,  19.  s.  22.  does  not  extend 

to  part  (mly  of  the  yearly  rent,  as  if  to  an  avowry  for  a  rent  charge,  1  New  Reports, 

Ims  tenant  in  common  only,  6  Bingh.  104.  66. 

afcnn  of  avowry  by  a  tenant  in  common,  Heriot  ttrince  is  within  the  statute,  and  lord 

10C6.    In  the  case  in  6  Bingh  104,  the  may  avow  generally.    Heriot  custom  is  not,  2 

was  for  rsDi  doe  from  the  i^ntiff,  as  SmimL  168  a.— 2  Wils.  28.    Theavowry  in  the 

it  of  premises  to  the  avowment,  under  a  latter  case  must  therefore  all^^  seisin  of  the 

before  then  made,  at  the  yearly  rent  of  lord,  ftc.  Co.  £nt  613  a. 

;  it  was  held  not  suf^rted  by  proof  of  a  That  a  party  may  distrain  for  one  rent,  and 

to  avowant,  to  which  three  tms-  avow  for  another,  see  2  Bingh.  446,  and  cases 

leesofs,  were  parties,  but  which  was  there  collected. 

hy  only  two  of  them;  and  see  the  (10)  This  it  material;  if  the  distros  was 

ihire  cited.  made  within  six  months  alter  the  expiration 

tbove  avowry   or  cogninnce   admits  of  the  tenancy,  under  the  8  Ann.  a  14,  the 

FBpriety  of  the  ijgoods  in  the  plidntilf,  2  avowry  must  be  framed  accordingly,  as  in  the 

72;  but  if  the  phuntiff*8  plea  in  bar  form,4X)St,  1061.    To  entitle  a  party  to  dis- 

tly  shows  the  property  A  the  goods  train,  he  must  have  a  reversionary  interest  in 

another,  the  plamtilr  cannot  maintain  the  premises  at  the  flme  of  the  distress,  6 

kL  Btngh.  24.^-8  Bis.  Com.  7,  notes. 

to  make  eogniance  on  behalf  of  a  (x)  State  the  premises  as  in  the  declaratioiL 

8  Weatw.  102;  and  by  bus-  If  other  premises  be  demised  besides  the  loev» 

sad  wife,  2  Taunt  180    A  husband  may  in  quo,  then  say,  **  the  said  dwelling-house 

ia  his  own  asona  for  rent  due  in  right  of  amongst  other  premiseit**  but  this  is  notabso- 

ifo,  2  Bingh.  71.     Cro.  Jao.  442,  282. — 1  lutely  requisite,  as  each  part  of  the  premises 

273— 3  aOk.  a07.  is  liable  to  the  whole  rent,  6  B.  &  C.  34.    The 

ii  aBnetimes  adTisable  to  draw  the  avowry  avowry  ahio  need  not  states  more  than  what  the 

'  eonunon  law,  setting  out  the  title,  in  rent  issues  out  of,  and  therefore  where  fumi- 

that  a  tniver»e  of  a  particular  part  of  it  ture  was  also  demised  with  a  house,  it  was 

ks  taken,  and  that  the  parties  may  pro-  held  not  necessary  to  mention  the  furniture, 

fo  trial  upon  some  partioular  point  in  Id.  261.    It  seems  that  though  the  avowry 

2  Saund.  2S4  d.  state  a  holding  of  more  premises  than  in  fact 

defendant  who  succeeds  on  the  avowry  the  tenant  did  hold,  this  will  not  be  n  fiital 

ToL.  ni.  17 
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'<^^    (in  which,  &c.  with  the  appurtenances,  as  t^nantp  thereof  to  the  said 

"*^'        ^eftillQani  (or,  ^^JL  JTJ^^by  virtue  of  a  certain  demise  (y)  fhereof  to  the 

said  plaintiff  ^g^-^op,  '*  the  smdJ.  KJ^^.  theretofore  made,  at  and  under 

a  certain  yearly  rent,  to  wit^  the  yearly  rent  of  £ — ,  payable  quarterly, 

on,  &c.  (statif^  the  da/ys  of  payment)  (a)  in  every  year,  by  even  and 

[*1048]  equal  ^portions,  *and  because  (6)  the  sum  of  <£ — '-  (c)  of  the  rent  afore- 

said,  for  the  space  of        ■  (d)^  ending  as  aforesaid,  on  the  said 

/jr\  *         day  of——,  in  the  year  aforesaid,  and  from  thence  until,  and  at  the  said  <jj 
W  time  when,  &c.  (e)  was  due  and  in  arrear  from  the  said  plaintiff  to^O* 

^j^~^-  --    ,  gaid^^fifnnilnBti(flr  ^^  Q.  B.  inn  lugnij^iMiwH^  he  the  said  dofendaafwell 

j^Q^8(^MV4f.AXfl^w<i>i<><»>  ^-  at  bmiUfof  ik$^j^mddGb'A  well  acknow- 
--'     '^edgef^the  taking  of  the  said  goods  and  chattels  (/)  in  the  said  dwell- 
X  ing-house  (g-),  in  which,  Ac.  and  justly;  4c.  as  for  (A)  and  in  the  name 

I  j(P  ^^Jt  of  a  distress  for  the  said  rent  so  due  and  in  arrear  to  the  said  ilafowdMil^ 
^  ^  /' *Vi^g|  H  g,  jg,v^  as  aforesaid,  and  which  still  remains  due  and  unpaid  (i).^ 

-  '  7;  )  ^''J  ^'•^'jRjid  this,  Ac. — [  Cancluek  with  a  verification^  as  ante^  1043.] 


9  The  like 


lite  •  ^Commencement  of  avowry  or  cognizance j  as  antCj  1042,3.]^^ — Be- 
in  a  more  causc  he  says,  that  he  the  said  defendant,  for  a  long  time,  to  wit,  for  all 
formTil)  ^^^  ^^^^  during  which  the  rent  hereinafter  mentioned  was  accruing  due, 
and  from  thence  until,  and  at  the  said  time  when,  Ac.  was  landlord  to  the 
said  plaintiff  of  the  said  dwelling-house,  in  which,  Ac.  and  that  the  said 
plaintiff  for  a  long  time,  to  wit,  for  the  space  of  [half  a  year,]  ending  on, 
Ac.  and  from  thence  until,  and  at  the  said  time  when,  Ac.  held  and  en- 
joyed the  said  dwelling-house,  in  which,  Ac.  with  the  appurtenances,  as 
tenant  thereof  to  the  said  defendant  under  a  certain  demise  thereof,  there- 
tofore made,  at  and  under,  Ac. — {^As  in  the  preceding  form  to  the  endJ] 

Atowtj  ,  \_Same  as  theform^  ante,  1047,  8,  to  the  asterisk,  and  then  proceed 
'^^  ^t^  ^^^^  •] — ^^^  because  a  large  sum  of  money,  to  wit,  •the  sum  of  £ — , 
has  h^   parcel  of  the  sum  of  £ — ,  of  the  rent  aforesaid,  for  the  space  of , 

satisfied 

(/).  variance.    Tbereibre  where  the  avowry  was 'Ibr        (e)  It  is  nM  material  to  prove  the  preoiaesom 

r*1 04.Q1  ^^^^  ^  arrear  of  a  dwelling-honse,  with  the  to  be  dae,  as  stated  in  the  avowry,  and  if  die 

L  ^^^^j  appurtenances,  and  it  appeared  in  evidence  .defendant  avow  for  two  years  and  a  quarter 

that  the  plaintiff  merely  oooapied  the  npper  rent,  he  will  recover,  if  he  prove  that  two 

part  of  the  honse»  and  that  the  shop  and  yard  years  were  due  at  the  time  of  making  the  dia- 

were  in  the  occupation  of  other  tenants,  it  was  tress,  6  East,  484. — 5  T.  R.  248. — 8  B.  &  P. 

held  no  variance;  10  Moore,  264.  848.-2  B.  &  A.  249.-4  B.  k  G.  988. 

(y)  The  particulars  of  the  demise  need  not  {d)  The  time  during  which  the  rent  dia- 

be  stated,  but  if  stated  must  be  proved  as  al-  trained  for  was  accruing  due. 

leged,  Dougl.  666.  (e)  This  is  material,  ante,  1047,  a.,  n.  w, 

{z)  If  it  be  at  alldoubtfiil  to  whom  the  (/)  If  cattle  or  other  things  be  aUe^  in 

orinnal  letting  was,  4he  words  **  to  him  the  the  declaration  to  have  been  tsken,  then  avow 

said  pUkintiff"  should  be  omitted;  the  taking  of  them  also. 

(a)  The  terms  of  the  tenancy,  as  to  the  (g)  If  the  taking  be  aUeged  in  the  deolara- 

amount  of  the  reserved  rent  and  times  of  pay-  tton  to  have  been  in  any  other  place  than  a 

ment,  must  be  accurately  described,  for  a  va-  dwelling-house,  then  let  this  avow  the  taking 

rianoe  would  be  tktal,  4  Taunt  820. — 2  B.  &  in  such  place. 

A.  646.    If  there  be  any  doubt  as  to  the  (h)  Not  necessary  after  the  *'  because,  &a** 

amount  of  reserved  rent,  or  the  times  when  Garth.  828,  9.  • 

payable,  other   avowries  should    be  added.  (t)  It  has  been  supposed  that  the  words  of 

'  QuiBre^  whether  an  fkvowry  stating  tiie  plain-  the  stat.  11  G.  2.  c.  19.  s.  62,  Yender  this  alle- 

tiff  to  have  held  under  a  demise,  at  the  yearly  gation  necessary,  but  see  2  Marsh.  886,  7. — 

rent  of  — {,  without  stating  when  the  rent  was  7  Taunt  72,  S.  G.^— Oilb.  Bep.  181. 

payable,  does  not  infor  that  the  rent  was  pay-  (k)  Observe  the  notes  to  the  preceding  fbira. 

able  yearly,  2  Ghit  Rep.  531.— Latch.  264.—  (/)  See    form,  Tidd*s   forms,   677.      This 

Bmdby,  26  n                                              '  form  is  not  strictly  necessary,  for  the  plain- 
ed) See  the  use  of  thi^  word.  Garth.  828,  tiff  may  avow  for  an  entire  yearns  vent,  &c. 

829.  though  only  part  thereof  be  due,  3  B  &  P. 
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ending  as  Aforesaid,  on  the  said daj  of ,  in  the  year  aforesaid,      v^ 

nd  from  thence  until,  and  at  the  said  time  when,  Ac,  was  dae  and  in  ar-  "^^^ 
mr  from  the  said  plaintiff  to  said  defendant  (the  residue  of  the  said  sam 
af  jB — ,  of  the  rent  aforesaid,  having  been  before  then  paid  and  satisfied,) 
ke  the  said  defendant  well  avows  the  taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in  the  said  dwelling-house,  in  which,  &c. 
and  justly,  Ac.  as  for  and  in  the  name  of  a  distress,  for  the  said  sum  of 

I<— ,pareel,  &c.  so  due  and  in  arrear  as  aforesaid,  and  which  said  sum  of 
i— ,  parcel,  Acl  still  remains  due  and  in  arrear  to  the  said  defendant  as 
foresaid.    And  this,  &c. — £  Conclude  iffith  a  verification^  as  anie,  1043.] 

CD.) 

tin.  [     And  the  said  defendant  comes,  Ac.  and  justly,  &c.  because  The  lUce 
4.  B.)  he  says,  that  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  for  >^  ^ooihet 
fte  i$pace  of  [one  year  and  three  quarters  of  a  year]  next  before,  and  end-  w™'  JJtl 
ing  on,  Ac.  and  from  thence  until  and  at  the  said  time  when,  &c.  held  niianoe.  * 
and  enjoyed  the  said  [messuage  or  dwelling-house,]  in  which,  &g.  with  the 
appartenauces,  as  tenant  thereof  to  the  said  E.  F.  by  virtue  of  a  certain  de- 
Aifle  thereof  to  the  said  plaintiff  theretofore  made,  at  and  under  the  yearly 
mt  of  £ —  payable  quarterly,  to  wit,  on,  &c.  Istatiftg'  the  days  of  pay- 
ment] in  every  year,  by  even  and  equal  portions,  and  because  £ — part  of 
j'fte  rent  aforesaid,  for  the  said  space  of  [one  year  and  three  quarters^]  eud- 
'hg  as  aforesaid,  (the  residue  of  the  said  rent  being  paid  and  satisfied)  on, 
i'Ae.  and  from  thence  until  add  at  the, said  time  when,  &c.  were  due  and  in 
linear  from  the  said  plaintiff  to  the  said  E.  F.  the  said  defendant,  as  bail- 
'JKoi  the  said  E.  F.  acknowledges  the  taking  of  the  said  goods  and  chat- 
Ms  in  the  said  [messuage  or  dwelling-house]  in  which,  &c.  and  justly,  &o. 
U  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear 
\b  aforesaid^  and  which  said  rent  still  remains  due  and  in  arrear  to  the  [*1050  ] 
Slid  E.  F.  and  this,  &c. 

That  although  at  the  said  time  when^  &o,  j£— -of  the  rent  aforesaid,  be-  The  like  in 

part  of  one  year's  rent  due  on  the  said day,  &c.  aforesaid,  were  another 

to  the  said  plaintiff,  yet  j£-—  of  the  said  sum  aforesaid,  being  the  resi-  ^™ 

(rfthe  year's  rent  due  on  the  said were  on  that  said  day,  <fec.  in 

anear,  Ac.  unpaid,  <fec.  &c. 

[Commencement  as  ante^  1042.1 — ^Because  he  says,  that  the  said  dwel-  Cognis-  ' 
^Jfag-hoose  in  which,  &c.  in  the  said  declaration  mentioned,  is,  and  at  the  onoe  for  a 
time  when,  Ac.  and  for  ten  years  then  last  past,  and  long  before,  was  ?^^"^* 
el  of  a  certain  ancient  tenement  in  the  parish  aforesaid,  called  Jarde, 
[Menrise  Yardplace,  then  in  the  holding  of  the  said  J.  G.  and  that  the 
id  tenement  whereof,  &o.  with  the  appurtenances,  on  the  feast  day  of  St. 

^Kehael  the  Archangel,  in  the  year  of  our  Lord and  for  the  space  of 

Inr  years  then  last  past,  and  more,  and  also  at  the  said  time  when,  &o. 
and  still  is  held  by  the  said  J.  0.  of  the  said  F.  H.  as  of  his  manor  * 
dyvthydoD,  with  the  appurtenances,  in  the  said  county,  by  and  under 

J  T.  B.  248»  n.  o. — ^1  Saund.  201,  n.  1 ;  by  the  defendant's  pleading  run  «n  arrear^ 

.  iL  8  — 6  East,  487.    Com.  Dig    Pleader,  fto.  as  to  that  part  of  the  rent  whioh  has  been 

^  X 14;  bat  it  is  better  to  arow  only  for  the  satisfied. 

fimt  which  n  really  due,  in  order  to  avoid  the  '(m)  See  6  Wentw.  160. 
•ttpcaM  which    may   otherwise  be  oconsioned 
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[•1051] 

CognU- 
anoe 

where  the 
rent  wan 
at  80  mnoh 
per  acre, 
HDd  quan- 
tity not  as* 
certained 
(«). 


the  yearij  rent  of  fesr  sbilliags,  amoagst  other  things,  payiMe  jeariy  oil  i 
the  feast  day  of  St.  Michael  the  Ardiangel,  of  which  said  manor  the  sini  ' 
F.  H.  daring  all  the  time  aforesaid,  and  long  before,  was  and  erer  sinee 
hath  been,  and  still  is  seised  in  his  demesne  as  of  fee.    And  that  the  sail ! 
J.  G.  before  the  rent  next  hereinafter  mentioned,  or  any  part  thereof,  b^ 
came  dae,  entered  into  the  said  tenement,  whereof,  Ao.  with  the  appurte^ 
nances,  and  was  seised  thereof  in  his  demesne  as  of  fee.    And  becaass  ; 
sixteen  shillings  of  the  rent  aforesaid,  for  four  years,  en<llng  on  the  feast  i 

day  of  St.  Michael  the^  Archangd,  in  the  year  of  onr  Lord on  that  [ 

feast  in  that  year,  and  also  at  the  said  time  when,  Ac.  were  doe,  in  arre^y 
and  unpaid  to  the  said  F.  H.  he  the  said  T.  as  bailiff  of  the  said  F.  H. ; 
well  acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said 
dwelling-house,  in  which,  &c.  so  being  part  of  the  said-  tenement,  with  dm 
appurtenances,  in  form  aforesaid,  and  justly,  <fec.  as  a  distress  for  the  | 
aforesaid  rent,  so  being  due,  in  arroar,  and  unpaid  to  the  said  F.  H.  accord* ; 
ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  and  Aei 
said  rent  still  remains  wholly  due,  in  arrear,  and  unpaid  :  and  this  the  saif  i 
T.  is  ready  to  verify  ;  wherefore  he  prays  judgment,  and  a  return  of  tifi^ 
said  goods  and  chattels,  together  with  his  damages,  costs,  and  charges  ii^ 
this  behalf,  according  to  the  form  of  the  Statute  in  such  case  made  adJR 
provided,  to  be  adjuged  to  him. 

*[  Chmmencement  cf  a  common  avotary  or  cognizance^  as  emie,  H 
S.] — ^Because  he  says,  that  the  said,  plaintiff,  before  the  said  time  wi 
<l;c.  to  wit,  on,  &c.  and  for  a  long  space  of  time,  to  wit,  for  the  space 
two  years  and  three  quarters  of  a  year  then  last  past,  and  continually  fr 
thence  until  and  at  the  said  time  when,  &o.  held  and  enjoyed  a 
yearly  rent,  to  wit,  &c.-and  also  the  further  yearly  rent,  aflber  the  rate 

shillings  per  acre  for  each  of  the  said  acres  of  land,  payable  quai 

ly,  to  wit,  on,  &o,  IstcUififf  the  quarter-days!  iu  each  and  every  year,  tej 
even  and  equal  portioDS,  and  the  said  defendant  avers,  that  the  said  aci 
of  land  so  held  and  enjoyed  by  the  said  plaintiff  as  last  aforesaid,  di 
the  time  last  aforesaid,  amounted  to  divers,  to  wit,  118  acres  of  land, 
wit,  at  the  parish  aforesaid,  and  because  a  large  sum  of  money,  to  wit, 
sum  of  £ —  of  the  rent  last  aforesaid,  for  two  years  and  three  quarters^ 
a  year  ending  on,  &c.  as  aforesaid,  became,  and  was  due,  and  thenoefoi 
until  and  at  the  same  time  when,  &o.  was  in  arrear  and  unpaid  to  the 
E.  F.  the  said  defendant,  as  bailiff  of  the  said  B.  F.  well  a^nowled[ 
the  taking  the  said  goods  and  chattels  in  the  said  places,  in  which, 
and  justly,  <fec.  &c. 


Avowry 
for  rent 
when  the 
goods 
were  dis- 
trained 
within  six 
months  af- 


CD. 
ats. 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  well  avows  the 
of  the  said  [goods  and  chattds]  in  the  said  declaration  mentioned,  in 


And  the  said  defendant  by  his  attorney, oomes  and 


(n)  See  Yin.  Ab.  Distress,  S.  pL  10.--S  B.    waon  tks  kHMUord  osaaofc  dMnfa,  6  &  t 

&  A.  692;  unless  a  speeifio  rent  Ve  agreed    822.  2  Taunt,  148. 
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.Hid  []»liice}  in  which,  Ac.  and  justly,  &o.  because  he  says,  that  the  said       *^^ 
phiatiffyfor- the  space  of  [two  years]  aad  more,  next  before  and  ending  on  '*^' 

tke  — •  day  of in  the  year  of  our  Lord  — — ,  held  and  eryoyed  the  ^^  ^^^  ^^ 

aid  [dwelling-house]  in  which,  &c.  with  the  appurtenances,  as  tenant  of  the 
dmreof  to  the  *8aid  defendant,  under  and  by  virtue  of  a  certain  demise  ^°j*  ]^°- 
lii6reof  before  then  made  by  the  said  defendant  to  the  said  plaintiff  at  a  ^^\l  ^^ 
mtm  yearly  rent  of  £ —  payable  on,  Ac.  Isiaiing'the  days  ofpapmetU]  [*1052] 
in  every  year.   And  the  said  plaintiff  continued  and  was  in  the  possession 
(p)  of  the  said  dwelling-house,  with  the  appurtenances,  in  which,  &g. 

firaa  the  said day  of in  the  year  aforesaid,  until  and  at  the  said 

time  when,  Ac.    And  because  [^£6.  11«.]  of  the  rent  aforesaid,  that  is  to 

mf  [£6. 10*.]  from  the  year  ending  on  the  said day  of in  the 

jeirofoar  Lo^*d  [1830,]  and  [XI.  l^.]  part  of  a  [year's]  rent, from  the 

day  of [1828,]  to  the day  of [1829,]  left  unpaid 

and  10  arrear  on  the  said day  of  [1880 ;]  and  also  at  the  said 

time  when,  &c.  was  due  and  in  arrear  and  unpaid  to  the  said  defeudant, 
le  the  said  defendant,  well  avows  the  taking  of  the  said  [goods  and  chat^ 
fcb]  in. the'  said  declaration  mentioned^  in  the  said  [place]  in  which,  &c: 
^the  said  tiaie  when,  &c.  the  said  time  when,  &o.  being  within  the  space 

[•fax  calendar  months  after  the  said day  of in  the  said  year 

«foiir  Lord  [1830  ;]  and  during  the  continuance  of  the  title  and  interest 
if  the  said  defendant  in  the  said  [dwelling-house,]  with  the  appurtenances, 
livhich,  Ac  and  during  the  possession  of  the  plaintiff,  and  justly,  £c. 
Ibr  and  in  the  name  of  a  distress  for  the  said  reni  so  doe,  in  arrear,  and 
as  aforesaid;  and  which  said  rent  now  remains  due,  in  arrear, 

oapaid  ;  and  this  the  said  dcfendent  is  ready  to  verify,  wherefore  he 
jB  judgment,  and  a  return  of  the  said  goods  and  chattels,  together  with 

damages,  Ac,  according  to  the  form  of  the  Statute  in  such  case  made 

provided,  to  be  adjudged  to  him,  &c. 

And  defendant,  by  — —  his  attorney,  comes  and  defends  the  wrong  and  Cogni^ 
when,  &c.  and  as  bailiff  of  B.  P.  well  acknowledges  the  taking  the  S^^'^, 
ay,  grass,  cattle,  goods,  and  chattels,]  in  the  said  declaration  men-  rent  of  oat- 
(except  the  said  one-wheel  cart)  (r)  in  the  said  places  in  •which,  tie  on 
(*)  and  justly,  Ac.  because  he  says,  that  the  said  plaintiff,  for  a  long  ^p"^ 

,  to  wit,  for  the  space  of years  next  before,  and  ending  on  the  nant,  un- 

'  day  of in  the  year  oforesaid,  and  from  thence  until  and  at  the  der  ii 

time  when,  Ac.  held  and  enjoyed  the  said  closes  called and  the  i^'^\^ 

messuage  and  dwelling  in  which,  Ac.  amongst  other  things  (^9  as  {q), ' 

{9)  Ibe  title  of  defendant  need  not  be  set  or  stock  feeding  on  a  common,  &o.  belonging  [*1058  ] 

'  —  11  Geo.  2f  e.  19,  s.  22.     See  a  Ibrm  to  the  demised  premises,  may  be  distrained, 

adminintgator,  1  Hen.  Bla.  465,  bat  the  law  gives  no  antiiority  to  distrain  the 

form,  where  there  was  a  custom  to  tenant's  cart  npon  the  common.    That  could 

an  away-ffoing  enm,  1  Hen.  Bla.  6.  See  only  be  distrained  upon  the  demised  premised, 

tmUl  (Sit.  CoL  Btet.  6S5.  nnless  fraudulently  remoYed  to  prevent  its 

#)  It  need  aoi  be  a  tortious  holdii^p  over,  bung  distrained,  see  1  Chit  Col.  8ut.  671, 

tsUiDgovw  of  the  whole  premises,  4  B.  662,  668,  notes. 

€1.^-6  B.  ft  R.  155,  8.  C.   Therefore  a  (•)  The  declaration  specified  in  what  par^ 

il  who  permito  his  tenant  to  retain  pes-  taoular  places  the  different  articles  were  taken, 

of  a  part  of  m  ftrm  after  the  tenancy  some  in  a  duelling  house,  &c.  and  some  on  a 

cqared,  may  (netrain,  under  the  8  Ann.  waste 

14,  s.  6  and  7,  on  thit  port,  within  six  (<)  If  the  rent  be  not  fbr  any  other  land  or 

Itfbs  after  the  expiration  of  the  tenancy,  id.  premises  than  the  two  fields,  and  the  messuage 

(f)    This  oogDiaanoe  was  settled  with  great  mentioned  in    the    deolaration,   the    worfi, 

KbjraaeiBineDtPleailer,  afterwards  raised  '*  amongst  other  things,**  should  be  struck 

fte  BsDcb.  out. 
(r)  By  the  stat.  11  Qeo.  2,  e.  19,  &  8,  cattle 
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tenant  thereof  to  the  said  E.  P.  by  virtue  of  a  certain  demise  thereof  to  . 
"■^*  ^  him  the  said  plaintiff  (u)  therefore  made  at  and  under  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  £ —  payable,  4c.  and  because  the  sura  of 
i6—  of  the  rent  aforesaid,  for  the  space  of  three  years  ending  as  afore- 
said, on,  &c.  in  the  year  aforesaid,  and  from  thence  until  and  at  the  said 
time  when,  Ac.  was  due  and  in  arrear  from  the  said  plaintiff  to  the  said 
E.  P.  he  the  said  defendant,a8bailiff  of  the  said  E.  P.  well  acknowledges 
the  taking  of  the  said  hay,  grass,  cattle,  goods,  and  chattels  (except  the 
said  one- wheel  cart)  in  the  said  places  in  which  (w),  the  said  cattle  then 
being  feeding  and  depasturing  in  and  Upon  the  said  waste  or  common 
called  Aston,  and  the  said  plaintiff  in  replevin  then  and  there  exercising 
and  enjoying  a  right  of  common  of  pasturing  thereon,  appurtenant  and  be- 
longing to  the  said  demised  premises,  and  justly,  &c.  as  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due  and  in  arrear  to  the  said  E.  F. 
as  aforesaid  ;  and  this,  Ac— [  Conclude  with  a  verification,  as  ante,  1043.] 


ATowry 
and  cog- 
nizance on 
the  11 
Geo.  2,  c. 
19, ».  1, 
for  a  dis- 
tress for 
rent  on 
goods 
fraudu- 
lently re- 
moved 
from  de- 
mised pre- 
mises (x). 

[•1064  ] 


And  the  said  defendants  C.  and  D,  by their  attorney,  come  and 

defend  the  wrong  and  injury,  Ac%  and  the  said  •C.  in  his  own  right,  well 
avows,  and  the  said  D.  as  bailiff  of  the  said  C.  well  acknowledges  the 
taking,  <&c.  in  the  said  [place]  in  which,  <(;c.  because  they  say,  that 
the  said  plaintiff,  for  thi^  space  of  Pone  year]  next  before,  and  ending  on, 
Ac.  (the  day  the  rent  fed  due')  ana  from  thence  until  and  at  the  said  time 
when,  Sfc.  enjoyed  a  certain  [messuage,  tenement,  and  premises,]  situate 
and  being,  Ac.  as  tenant  thereof  to  the  said  C.  under  and  by  virtue  of  a 
certain  demise  theretofore  made  by  the  said  0.  to  the  said  plaintiff,  at 
and  under  the  [yearly]  rent  of  £ —  payable  on,  Ac.  (stating'  the  dctps  of 
the  payment)  in  the  said  year ;  and  because  the  sum  of  £ —  of  the  rent 
aforesaid,  for[theyear]  aforesaid,  ending  on,  Ac.  (the  day  the  rent  fell 
due)  on  that  day,  and  from  thence  until  and  at  the  said  time  when,  Ac. 
was  due,  in  arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  G.  and 
because  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  6^- 
fore  the  said  time  when,  Sfn:.  after  the  rent  aforesaid  became  due  and  pay- 
able from  the  said  plaintiff  to  the  said  C,  to  fJbit,  on,  Sfc.  were  wrongfully, 
fraudulently,  and  unjustly  removed  and  taken  by  the  said  plaintiff,  from 
and  out  of  the  said  [messuage,  tenement,  and  premises  aforesaid]  so  de- 
mised by  the  said  G.  to  the  said  plaintiff,  with  intent  wrongfully  and  un- 
justly to  defraud  the  said  G.  of  the  said  rent,  and  to  prevent  the  said  G. 
from  distraining  the  same  for  the  said  arrears  of  rent,  against  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  also  because  the 
said  goods  and  chattels  were  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  put  and  placed  by.  the  said  plaintiff  into  the  said  place  in 


(tt)  If  the  original  letting  was  not  to  him, 
these  words  must  be  omitted. 

{w)  The  pleader  doubted  whether  the  right 
ought  not  here  to  be  more  partioularly  stated, 
but  advised,  that  unless  this  general  state- 
ment was  specially  demurred  to,  as  not  being 
sufficiently  particular,  it  would  suffice. 

(x)  See  the  notes  and  oases  upon  this  en- 
actment, and  the  third  section  of  the  11  Geo. 
2,  c.  19.— Ante,  vol.  iL  495  <2  ;  and  1  Chit. 
CoL  Stat.  669,  and  notes.  The  avowry  must 
be  special,  4  Campb.  186.  In  order  to  sup- 
port it,  the  goods  must  be  tho  property  of  the 
tenant,  6  M.  &  9.  48  ;  and  the  plea  should 


show  it.  Id.  It  has  been  said,  that  to  justify 
the  landlord  distraining  under  this  aet,  the 
rent  must  be  in  arrear  at  the  time  of  the  re- 
moval, 2  Saund.  284,  n.-— 8  Esp.  15.— 2 
Saund.  2,  n.  ^,—S€d  vide  4  Camp.  136.— 8 
Saund.  284,  contra,  and  the  words  of  the  act 
seem  to  be  against  the  eorreetness  of  soeh  a 
dootrine.  How  &t  a  creditor  may  remove,  5 
M.  &  S.  200,  and  what  proof  of  fraudnleat 
removal.  9  Price,  801.— 8  D.  &  R.  601.  The 
removal  need  not  be  clandestine  as  weU  as 
fraudulent,  4  D.  &  R.  588.  It  is  immaterial 
at  what  time  the  goods,  are  removed,  whether 
by  day  or  night.  Id.  ibid.<^l  Car.  Rep.  121. 
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vl»cb,£c.  in  the  said  declaration  meationod,  the  said  0.  in  bis  own  right,  ^^^^ 
litf  avows,  and  the  said  D.  as  bailifiF  of  the  said  C.  well  acknowledges  ***^'  ®' 
4b  taking  of  the  said  goods  and  chattels  in  the  said  [place]  in  which,  &c. 
k  the  said  declaration  mentioned,  and  justly,  &c.  at  the  said  time  when, 
Is.  (the  same  being  within  thirty  days  next  after  the  said  fraudulent  re- 
^TaJ  of  the  said  goods  and  chattels  from  and  out  of  the  said  [messuage, 
iBDement,  and  premises,]  so  demised  as  aforesaid,  by  the  said  0.  to  the 
Hid  plaiDtiff,)  for  and  in  the  name  of  a  distress  for  the  rent  so  being  due 
nd  in  arrear,  &c.  And  this,  &c.  wherefore,  &c. — [  (Conclude  with  a  ver- 
fkolm^  as  ante^  1043.]-?-[iif  the  goods  were  removed  before  the  rent  fell 
pr  or  there  be  any  doubt  as  to  whether  the  removal  was  after  that  tim^ij 
$t»  add  another  avowry y  like  the  abovCj  omitting  the  words  in  italics.'] 

[Erst  avowry  like  the  common  one^  ante ^  1041  ^  for  the  single  rent;  f^^J\, 
^amd  avowry y  commencing  as  ante^  1043.]— Because  he  says,  that  be-  ^f  pioi^. 
and  at  the  said  time  when,  &c.  he  the  said  defendietnt  was  seized  in  tiff  holding 
demesne  as  of  fee,  of  and  in  the  [dwelling-house]  in  which,  Ac.  and  after  notice 
log  80  seized,  he  the  said  defendant  heretofore,  and  before  the  said  time  gj^^by 
'^^0,  kL  to  wit,  on,  &c.  at,  &c.  demised  to  the  said  plaintiff  the  said  him,  on  11 
elliDg-hoiise]   in  which,  £c.  to  hold  the  same  to  the  said  plaintiff  ^  ^,  o. 
the  day  and  year  last  aforesaid,  for  one  whole  year  then  next  ensu-     ^^^' 
and  60  from  year  to  year  so  long  as  the  said  defendant  and  plaintiff 
"d  reppectively  please,  at  the  yearly  rent,  or  sum  of  [JE18]  payable 
erly,]  to  wit,  on,  <fcc.  (stating  days  of  payment)  in  each  and  every 
,  by  even  and  equal  portions ;  by  virtue  of  which  said  demise  the 
plaintiff  on  the  said,  £c.  entered  into  and  upon  the  said'  demised 
ises,  and  became  and  was-  possessed  thereof,  and  being  so  possessed, 
re  the  said  time  when,  &c.  and  before  the  [1st  of  August,  1826,] 
vit,  on,  &o.  aforesaid,  at,  &c.  {venue)  he  the  said  plaintiff  having 
er  to  determine  the  said  tenancy,  by  giving  notice  to  quit  hereinafter 
tioned,  gave  to  the  said  defendant  notice  that  he  the  said  plaintiff* 
d  quit  and  deliver  up  possession  of  the  said-  dwelling-house  and 
ises  so  by  him  holden  as  aforesaid,  on  the  [1st  of  August]  then  next, 
the  said  defendant  further  saith,  that  the  said  plaintiff  did  not  nor 
d,  on  the  day  and  year  last  aforesaid,  quit  or  deliver  up  possession 
the  said  [dwelling-house]  and  premises  pursuant  to  the  said  notice, 
then  and  there  refused  so  to  do ;  and  on  the  contrary  thereof,  with- 
Uie  consent  of  the  said  defendant,  held  over  and  continued  possession 
,lhe  said  [dwelling-house  and]  premises,  from  the  day  and  year  last 
id  until  and  at  the  said  time  when,  &c.  although  the  said  defend- 
doring  that  time  was  entitled  to  the  possession  thereof  from  the  said 
tiff,  whereby  the  said  plaintiff  then  and  there  became  liable  to  pay 
said  defendant  during  the  time  he  the  said  plaintiff  continued  in 
ion  of  the  said  [dwelling-house  and]  premises  after  the  said  [Ist 
A.  D.  1826,]  as  aforesaid,  the  yearly  rent  of  r<£36,]  being  at 
nte  of  doable  the  rent  or  sum  which  the  said  plaintiff  would  other- 
have  paid,  in  case  the  said  notice  had  not  been  so  given :  and  be* 
the  sum  of  [£18]  of  the  said  rent  of  [£36]  for  [one  half]  year, 

A  kndlord  nifty  distrfthi  fcr  donble  rent  declaration  for  double  rent,  ante,  496  ;  fbr 

the  tenant  bo1<te  over  after  hie  own  no-  double  Talue,  ante,  498.    It  seems  that  an 

[brt  not  ibr  double  yalne  where  he  holds  avowry  for  double  rent  will  be'  maintained,* 

Fitter  the  landlord's  notice,  see  1  Chit,  though  the  single  rent  only  be  dae,  see  4  B.  & 

Stet.  674«  and  notes  ;  and  see  the  form  of  C.  922. 
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^^  next  before  and  ending  on  the  said  [let  day  of  August,  A.  D.  1826,] 
*™^'  aforesaid,  and  from  thence  until  and  at  the  said  time  when,  &c.  was  due 
and  in  arrear  from  the  said  plaintifif  to  the  said  defendant,  he  the  said  de- 
fendant well  avows  the  taking  of  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  in  the  said  [dwelling-house]  in  which,  Ac.  and 
justly,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due 
and  in  arrear  to  the  said  defendant  as  aforesaid,  and  which  still  remains 
due  and  unpaid.     And  this,  &o. — [  Conclude  with  a  verification^  as  anUj 

1048.] 

•  «  • 

[*1055  ]      *And  the  said  defendant,  by his  attorney,  comes  and  defends  the 

Cognix-  wrong  and  injury,  when,  &c.  and  as  the  said  bailiff  of  G.  J.  B.  esq.  exec- 
.*n??  "»  utor  of  the  last  will  and  testament  of  Sir  C.  B.  knt.  deceased,  well  ao- 
an  exora-  knowledges  the  taking  of  the  said  [goods  and  chattels]  in  the  said  declar- 
tor  under  ation  mentioned,  in  the  said  [dwelling-house]  in  which,  Ac.  and  justly, 
^^R^:^*  Ac.  because  he  saith,  that  the  said  plaintiff  for  a  long  space  of  time  and 
a  dtotren   during  all  the  time  which  the  rent  hereinafter  mentioned  was  accruing 

rent  dw    due,  to  wit,  continually  from  the day  of ,  in  the  year  of  our 

to  deceased  Lord ,  until  and  upon  the« day  of in  the  same  year,  and 

^*^'  from  thence  until  the  time  of  the  death  of  the  said  Sir  G.  b.  Vhich  hap- 

pened heretofore,  to  wit,  on,  Ac.  at,  Ac.  (venue)  held  and  enjoyed  the 
said  [dwelliug-house]  in  which,  Ac.  with  the  appurtenances,  as  tenant 
thereof  to  the  said  Sir  G.  B.  under  and  by  virtue  6f  a  certain  demise 
thereof  theretofore  made,  at  and  under  the  yearly  rent  of  £ —  payable 
quarterly,  tp  wit,  on,  Ac.  {seating'  the  quarterly  days]  in  each  and  every 
year  (a)  ;  and  because  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of 
the  rent  aforesaid,  for  the  space  of  one  quarter  of  a  year  of  the  said  time, 
ending  on,  Ac.  became  and  was  due  and  in  arrear  to  the  said  Sir  G«  B. 
deceased,  in  his  life  time,  and  continued  so  in  arrear  and  unpaid  until  and 
at  the  time  of  the  death  of  the  said  Sir  G.  B.  and  from  thence  until  and 
at  Jthe  said  time  when,  Ac.  continued  in  arrear  from  the  said  plaintiff  to 
the  said  G.  J.  B.  as  such  execntor  as  aforesaid,  and  because  the  said  plain- 
[*1056  ]  tiff  remained  in  possession  of  the  said  [dwelling-house]  in  which,  *Ac. 
from  the  death  of  the  said  Sir  0.  B.  until  the  said  time  when,  Ac.  the  said 
defendant  as  bailiff  of  the  said  G.  J.  B.  as  such  executor  as  aforesaid,  well 
acknowledges  the  taking  of  the  said  rc:oods  and  chattels]  in  the  said  de- 
claration mentioned,  in  the  said  [dwelling-house]  in  which,  Ac.  and  just- 
ly, Ac.  as  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due  and 
in  arrear,  as  aforesaid,  and  which  said  rent  still  remains  due,  in  arrear, 
and  unpaid ;  and  this,  Ac. — [  Verification,  as  ante^  1048,  and  conclude 
with  a  profert  of  the  letters  testamentary ,  as  ante,  35,  and  then  insert  a 
cognizance  for  rent  due  to  executor  as  a  devisee  in  his  own  right,  not 
stating  the  derivative  character,  if  there  be  any  ground  for  such  a  cog-^ 
nizance.'] 

(x)  This  plea  held  good»  see  8  Moore,  60S—        (a)  It  is  iinneoessary  for  the  defendant  t* 

1  B.  &  B.  279,  S.  C— 8  Taunt  159.— 2  Moore,  show  how  the  plaintiff  became  entitled  to,  c^ 

4e.— 4  Id.  407^2  Bingh.  198.— See  Bradby  held  the  premisea,  2  Moore,  48.— 8  Taantia9»; 

on  distresses,  74,  fto.  and  the  notes,  1  Chit.  8.  C.    The  testator's  title  need  not  be  shown  F 

Col.  Stat.  659.     Quart,  whether  this  statute  neither  need  it  be  shown  that  the  executor 

extends  to  all  rent  serrioes  reserved  upon  was  entitled  to  distrain,  at  least  the  omissioii 

leases  for  years  as  well  as  upon  freehold  leases,  of  these  aTerments  is  innnatenal  after  verdiet;! 

42  Moore,  48. '  How  to  plead  to,  see  2  B.  &  B.  8  Moore,  608.— 1  B.  &  B.  279,  S.  C 
86.-3  Moore,  608.-1  B.  &  B.  279,  &  C. 
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[Dmmencement  of  avowry^  as  arUey  1042.]— Becaiwe  he  fiays,ihftt  he      wb 
Ae  said  plaintiff  for  a  long  space  of  time,  to  wit,  for  the  space  of  -:—  next  ^^*  ^' 

Wore,  and  ending  on  the day  of A.  D.  -^ —  and  from  thence  iae^tSn/ 

ntil,  and  at  the  same  time,  when,  ^.  held  and  enjoyed  one  undivided  incom- 
wriety,  (the  whole  into  two  equal  moieties  to  be  divided)  of  the  said  mon.  for 
dtdliDg-honse,  in  which,  Ac.  wtth  the  appurtenances,  as  tenant  thereof  ^^  ^1^?  *^ 
to  the  said  defendant,  under  and  by  virtue  of  a  certain  demise  thereof  to 
tte  said  plaintiff  theretofore  made,  at  and  under  the  yearly  rent  of  £ — 
payable  quarterly,  on  the,  &c.  [stating'  the  entire  renJt  and  the  days  of 
f»pMi£\  in  every  year,  by  equal  and  even  portions ;  and  because  one 
aadivided  moiety  of  the  sum  of  £-^  of  tiie  rent  aforesaid,  for  the  space 

flf-^ — endiflg  as  aforesaid,  on  the  said day  of  A.  D.* 

daresaid,  and  from  thence  until,  and  at  the  said  time  when,  Ac.  was  due 
and  inarrear  from  the  said  plaintiff  to  the  said  defendant,  he  the  said  de- 
JMaot  wdl  avows  the  taking  of  the  said  goods  and  chattels  in  the  said 
Maration  mentioned,  in  the  said  dwelling-house,  in  which,  Ac.  and 
J,  Ac.  as  for  aad  in  the  name  of  a  distress  for  the  said  undivided 
ietjof  the  said  rent  so  due,  and  in  arrear  and  unpaid  as  aforesaid,  and 

is  still  due,  in  arrear,  and  unpaid ;  and  this  Ixe  the  said  defendant   - 
ready  to  verify,  wherefore  he  prays  judgment,  and  a  return  of  the  said 

and  chattels,  together  with  his  damages,  Ac.  ^according  to  the  form  [*1057  ] 
tke  Statute  in  such  case  made  and  provided,  to  be  adjudged  to  him. 

And  for  a  cognizance  in  this  behalf,  the  said  defendant  by  leave  of  Qpgni^- 
court  beve,  for^this  purpose  first  had  and  obtained,  according  to  the  ^^^ 
of  the  statute  in  such  case  made  and  provided,  as  bailiff  of  G.  H.  Miiff  of 
acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said  the  other 
jlaration  mentioned,  in  the  said  dwelling-house^  in  which,  Ac.  and  J^mmon? 
ly,  &c.    Because  he  says,  Ac. — [Cognizance  as  bailiff  of  the  other 
in  common  for  an  undivided  moiety  of  the  rent  due  him^  similar  to 
above  aoowry^  and  see  ante^  1048, 1049,  as  to  the  language  of  the 
'tance,'] 

[First  plea,  nan  cepity  as  ante^  1042  ;  second  plea  asfollotas :] — And  poo»  ^"s* 
an  avowry  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpose  ^^o'^'T^ 

[i)  See  (he  imam»6  T.  B.  246.-^  Went  Baym.  428^1  SaUc.  891.-^  Mod.  26— Bac  rate  (c). 

See  fono  of  ayovry  by  a  joint-tenant,  Abr.  Join^-tenant,  &c.  Kj-^Sed  vide  per  Ab« 

;j28;    The  above  form  of  avowry  mnsi  bott,  G.  J. — i  B.  &  C.  168.— In  8  Salk.  207— 

^•daptod  vhere  the  avewment  has  not  a  6  T.  B.  247,  it  Is  said,  if  three  tenants  in  oom- 

t  to  the  entire  rent,  see  6  Bing.  104,  ante,  mon  distrain  thirty  bea^,  they  must  each  of 

^1^*— Tenants  in  common  cannot  join  in  them  avow  separately  for  ten.     Where  land 

^«wwij  hr  lent,  thoagh  they  must  join  in  was  demised  by  four  persons  (whose  original 

^^"l  ^  damage  feasant,  6  T.  B.  246. —  title  did  not  appear)  at  one  entire  rent  to  bedi- 

[^BL  JoMs,  258. — 2  Hen.  Bla.  886.    One  Tided  in  equal  portion^,  and  one  of  the  four  dii- 

'  le&t  may,   without  the  assent  of  his  drained  upon  the  tenant  for  her  own  share  of 

Appoint  a  bailiff  to  distrain  for  tent  the  rent,  it  was  held  the  distress  was  regular  ; 

I^Bdl  the  joint-tenants,  4  Bidg.  562  ;  and  for  whatever  might  have  been  the  interest  of 

JMal  if  a  party  has  an  interest  to  en-  the  landlords  as  between  themselves,  as  be- 

■ha  to  distrain,  his  being  bailiff  is  not  tween  them  and  the  terre-tenant,  they  were 

"■■Ue,  Year  Book,  15  Hen.  7, 17  a — ^In  tenants  in  common,  and  entitled  each  to  a  sep- 

ik  B.466.— 6  Moore,  297.  8.  C.  it  was  arate  distress,  1  M.  &  Y.  107. 
'wt  an  avowiy  by  one  of  several  oo-he:r8        (e)  The  stat.  48  £liz.  c.  2,  s.  19,  gives  the 

Md  Und,  and  a  cognisance  as  bailiff  of  general  issue  noisguilty  in  a  case  of  a  distress 

*yjw  oo-hetrs  need  not  aver  an  authority  for  poor  rates,  and  also  the  above  special  plea. 

^mnm  from  the  other    co-heirs.     The  See  form,  2  Bioh.  C   P.  866.— See  2  Moore, 

"Oyfer  rent  must  ^  d€  wid  medieiaU  of  417.    The  avowant  in  this  case  is  only  en- 

^liole  rent,  and  not  of  a  certain  sum,  titled  to  single  costs  under  the  statute,  1  B.  & 

*  •aoants  to  a  moiety,  Carth.  489,  1  Ld.  B.  617. 

Vol.  m.  18 
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pooBXAR.  first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  caao 
made  and  provided,  as  said  defendant,  as  churchwarden  of  the  parish  of 

in  the  county  Of aforesaid,  and  the  said  E.  F.  as  overseer  of 

the  same  parish,  well  avow  the  taking  of  the  said  [stack  of  hay]  of  the 
said  plaintiff,  as  in  the  said  declaration  mentioned,  in  the  said  [place]  in  ; 
which,  ScQ.  and  .lastly,  because  they  say,  that  the  seizing,  taking,  and  de* 
taining  the  said  [stack  of  hay]  as  in  the  said  declaration  mentioned,  were 
done  by  them  the  said  defendant  and  E.  F.  by  authority  of  a  certain  act 
of  parliament  made  in  the  parliament  of  the  lady  Elizabeth,  late  queen  of 
England,  holden  at  Westminster,  in  the  county  of  Middlesex,  intituled, 
<^  An  Act  for  the  relief  of  the  poor,"  and  according  to  the  tenor,  purport, 
and  effect  of  the  same  act.  And  this,  <fcc. — [  Conclude  with  a  verificaiion^ 
as  afUCj  1043.] 

[  1058]      I*  CommencemefU  of  avowry ^  a$  ante,  1942.] — ^Becajose  he  sisiith,  thai . 
DAMAOB    the  said  place  in  which,  &g.  («),  now  is,  and  at  the  said  time  when,  &c»  j 
PKABAMT.   ^as  the  close,  soil,  and  freehold  of  the  said  defendant  (/),  and  becaasft'i 
^f^^id-  *^^®  ^^^  [cattle],  at  the  said  time  when,  &c.  were  in  the  said  place  in  j 
er  v^der  a  which,  &c.  eating  up  the  grass  there  then  growing,  and  doing  damage  | 
distress      there  to  the  said  defendant,  he  the  said  defendant  well  avows  the  taking 
^^(tti  ^^*^®  ^^^^  [cattle]  in  the  said  place  in  which,  Ac.  and  justly,  Ac.  as  fo9; 
^  and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  dott- 
ing as  aforesaid.    And  this,  Ac. — [  Conclude  with  a  verification^  as  aiHtB^\ 
^  1043.]  p 

The  like  by      [  Commencement  of  avowry  or  cognitance,  cw  ante,  1042.] — ^Because  h(^ 

from^r   ^^y^:  ^^^^  ^-  •^-  before  the  said  time  when,  Ac.  and  at  the  time  of  tte 

to  year,      making  of  the  demise  hereinafter  mentioned,  was  seized  of  and  in  the  sai£ 

the  lessee    place  in  which,  Ac.  with  the  appurtenances,  in  his  demenso,  as  of  fee ;  amf 

ftw-hoider  ^^^^S  ^o  Seized  he  the  said  G.  H.  before  the  said  time  when,  Ac.  to  wi^ 

(^).  on,  Ac.  at,  Ac.  (venue')  aforesaid,  demised  (A),  the  said  place  in  which| 

Ac.  (i)  with  the  appurtenances,  to  the  said  defendant,  to  have  and  to  hda 

the  same  to  the  said  defendant  for  one  whole  year  from  thence  next  en*; 

suing,  and  fully  to  be  complete  and  ended,  and  so  from  year  to  year 

long  as  they  the  said  G.  H.  and  defendant  should  respectively  pi 

by  virtue  of  which  said  demise  he  the  said  defendant  afterwards,  and 

fore  the  said  time  when,  Ac.  to  wit,  on  the  day  and  year  last  aib 

[*1059]  entered  into  the  *said  place  in  which,  Ac.  with  the  .appurtenances, 

became,  and  unti)  and  at  the  said  time  when,  Ac.  was  possessed  the 

((f)  See  tlJb  form.  Plead.  A.  471,  675.-2  Lutw.  1280,  1.    If  under  a  leaae,  state 

Rich.  G.  P.  7,  858. — ^Morg.  600.    As  to  this  seisin  in  fee  of  the  lesstor  and  the  lease,  wit 

pka  in  general,  see  1  Sannd.  847  d.  note  6.  profert,  and  then  state  the  entry  as  above. 

It  is  neoessary  to  set  fbrth  the  nature  of  the  to  fireehold  in  right  of  wife,  and  pleading 

plaintiff's  Jitle  and  it  is  not  suffioient,  as  in  in  general,  see  ante,  560  to  592. 
trespass,  merely  to  say  that  the  defendant  was        (g)  See  form,  2  Rich.  C.  P.  839.    It  is 

lawfully  possessed,  &o.    2  B.  &  P.   859  ~2  sufficient  merely  to  state  that  the  deftnd 

Saund.  284  d,  285.— 1  Saund.  847  d.    How  was  lawfully  pouessed,  ire.  but  the  seisin 

tenants  in  common  are  to  ayow,  see  2  Hen.  fee  and  the  demise  must  be  stated  aooordia 

Bla.  886.  the  feet,  2  B.  &  P.  359.-2  Saund.  284  d, 

(c)  Where  the  defendant  is  only  seised  of  See  the  mode  of  stating  different  Beaau»  ini 

part  of  the  field,  &c.  mentioned  in  the  declara-  and  demise  by  lease,  &o.  ante,  560  to  592, 

tion,  it  is  necessary  in  the  arowry  to  qualify  the  Index,  <*  Title  PleadtdV 
the  statement  of   the  seisin  accordingly,   1        (Ji)  If  the  demise  was  by  indenture  of  1 

Saund  847  d,  n  5  ;  and  see  2  Hen.  Bla.  386.  then  state  it,  and  the  defendant's  cntiy, 

(/  )  In  an  avowry  by  a  fineeholder,  the  ante,  549  to  551.  \ 

words  clou^  toil,  and  freehold,  Are  sufficient,        (t)  See  the  cases  in  6  B.  &.   G.  34— It 

1  Saund.  847  d,  note  6.-2  Id.  206  a.    If  a  Moore,  264.— Ante,  1058. 
seisin  be  shown,  what  must  be  stated,  tec  2 
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nd  becaose  the  said  cattle  in  the  said  declaration  mentioned  at  the  said  i>akaob 
tine  when,  Ac.  were  wrongfoUy  in  the  said  place  in  which,  &c.  treading  '*^'^^* 
down  and  depasturing  the  grass  there  then  growing;  and  doing  damage 
Ibere  to  the  said  defendant,  he  the  said  defendant  well  avows  the  taking 
tf  the  said  cattle  in  the  said  place  in  which,  &c.  and  justly,  &c.  as  for 
and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  doing 
as  aforesaid.  And  this,  &c. — [  Conclude  with  a  verification^  as  anUj 
1M8.] 

[Cdnmeneemeni  of  avowtry ^  or  cognizance j  as  ante^  1042.] — ^Because  The  like  m 
k  asys,  that  the  said  place  in  which,  Ac.  (&)  now  is  and  from  whereof  Jo^eJ'or 
die  memorj  of  man  is  not  to  the  contrary,  hath  been  and  still  is  situate  hu  tennnt 
vithin  the  manor,  of,  &c. — Here  state  that  the  locus  in  quo  was  copyholdy 
mi  tke  admission  of  the  copyholder^  and  the  entry  of  such  copyholder  y  as 
»Uj  565,  and  then  stcde  the  demise  from  year  to  year  to  the  defendant^ 
md  tke  distress  damage  feasant^  as  ante^  1058,  or  if  the  defendant  were 
tamt  under  an  indenture  of  lease^  state  the  lease  and  defendants  entry ^ 
u  mUe^  549,  to  551 ;  and  conclude  with  a  verificationj  as  ante^  1043.] 

[Commencement  of  avowry  or  cognizance ^  as  ante j  1042.] — ^Because  Ayowry 
le  sajs,  that  before  and  at  the  said  time  when,  Ac.  he  the  said  defendant  ^^^  *  f^^ 
tu  and  still  is  seised  in  his  demesne  as  of  fee  (^n),  of  and  in  a  certain  age  feasant 
iKssoage  and  land,  with  the  ^appurtenances,  situate,  lying  and  being  in  by  a  free- 
ze parish  of mforesaid  (wi)  and  that  he  the  said  defendant,  and  all  ^^^^^ 

I  ftose  whose  estates  he  now  hath,  and  at  the  said  time  when,  Ac.  had,  of  righrof 

ndin  the  said  messuage  and  land,  with  the  appurtenances,  from  the  time  oommon  in 

long,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  (n),  ^^^^jc^'i^ 

im  had,  and  have  been  used  and  accustomed  to  have,  and  of  right  ought  1^  iijv  -. 

isbave  had,  and  the  said  defendant  still  of  right  ought  to  have,  for  him*  ^  ^^^^  J 

Preacnp- 

tivo  i*iffht 

(it)  Oraeeriain  part,  to  wit,  -— —  acrep  0f  hie  landlord  from  time,  &o.  had  common  of  of  common. 

^nil  piaee  in  which,  &o.  eee  1  Saond.  847  pasture  in-  respect  of  the  demised  premises,  it 

4*ote  5.  was  held,  on  demurrer,  that  the  plea  was  bad, 

(/)  8m  the  aereral  aTowries  and  cogniian-  8  T.  &  J.  98. 

I^iadeied  in  8  Wentw.  cxUt.  to  ooxxTii.  and  The  quality  and  quantity  of  the  estate  of 

•Mtf  2S7,  a    This  Ibrm  wiU  suffice  to  show  the  climates  should  be  stated  aoourately,  and 

jieBodebi  whidi  an  ayowry  damage  feasant  where  the  plaintiff  prescribed  in  a  que  ettaU 

\  oommaier,  states  the  ihcts,  and  see  1  to  haye  oommon,  together  with  certain  tenants 

S46,  note  2.    ^e  different  forms  of  of  a  manor,  a  demurrer  was  allowed,  because 

i  title,  ante,  660to  692,  and  the  ftirms  he  had  not  said  whose  tenants  th^  were,  or 

iaTrMpan,  wffl  sniBeiently  enab*le  the  how  many  had  the  righ#,  2  Lot.  178. 

er  to  frame  any  other  avowry  or  cognis-  A  customary  freeholder  may  plead  his  right 

.  «kieh.niay  occur  in  the  ordinary  course  in  a  one  egtate,  2  Ld.  Raym.  1  leS. 

vpMtiea    See  Mr.  Woolrioh's  usefdl  work  It  is  not  necessary  to  aU^e  that  the  de- 

mCmmensi  284  to  808.  Ibndantwas  in  possession,  as  that  is  implied 

(•)  hi  a  plea  of  this  nature  the  defendant's  finom  the  allegation  of  a  seisin  in  fee,  until  the 

jBi  Bvt  be  let  out  aocnrately ,  4  T.  B.  781—  contrary  be  shown.    4  M.  &  8.  892  —16  East, 

Cir.  599— Cro.  Jao.  486.    In  pleading  a  848.    It  is  a  rule,  that  where  a  feoffinent  is 

of  oommon  by  prescription,  the  defend-  pleaded,  it  shall  be  intended  to  have  been  by 

not  show  a  mitin  in  fee  of  the  hind  in  deed,  Cro.  Car.  482.— Cro.  Jao.  411. 

of  which  he  claims,  and  prescribe  in  (m)  The  will  must  be  stated,  and  this  ae- 

futtUiUfoT  the  right.    Where  a  defend-  ourately.  see  Cro.  Jao.  288.-5  T.  B.  412.— 

Ratified  under  a  right  of  common  of  pas-  Woolrich,  287. 

^  by  ibowing  a  demise  ttom  a  freeholder  (n)  The  omission  of  these  words  might,  it 

g,^  of  the  Und  in  respect  of  which  he  seems,  be  aided  after  yerdiot,  8  T.  B  147;  but 

mod,  and  aTerred  that  he,  the  defendant,  not  on  demurrer,  id.;  and  see  Oodb.  847. 
M  in  thoie  whose  estate  he  then  had,  and 
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^^f^  self  and  themseWes,  his  and  their  tenants  a&d  flirmers,  occnpieirs  of  the 
^'  said  messuage  and  land  with  the  appnrtenanoes,  common  of  pasture,  i&i 
upon,  and  throughout  the  said  place  in  which,  ^c.  called  — -  (o),  for 
all  his  and  their  commonable  cattle  (;?),  levant  and  couchant,  (g),  in  and 
upon  the  said  messuage  and  land,  with  the  appurtenances,  every  year,  at ! 
all  times  of  the  year  (r),  as  to  the  said  messuage  and  land,  with  the  appar- 
tenances  belonging  and  appertaining  (s).  And  because  the  said  cattle  in  ; 
the  said  declaration  mentioned,  at  the  said  time  when,  &g.  were  in  and* 

upon  the  said  place  in  which,  &o,  called depasturing  and  destroj- 

ing  the  grass  then  and  there  growing  and  being,  and  doing  damage  then, , 
so  that  the  said  defendant  could  not  have  or  enjoy  his  said  common  of  pas^ 
ture  there,  in  so  ample  a  manner  as  he  ought  to  have  had  and  enjoyed  thij 
8ame  (^),  he  the  said  defendant  well  avows  the  taking  of  the  said  cattle  iil 
the  said  declaration  mentioned,  in  and  upon  the  said  place  in  which,  Ae.^ 

called and  justly,  &o.  as  for  and  in  the  name  of  a  distress  for  thai 

said  damage  so  there  done  and  doing  as  aforesaid.  And  this,  &c. — [Ooi^] 
elude  with  a  verification^  as  amte^  1043.] 

• 

(0)    This  Beems    neeeroary,  see  6  T.  R  of  October,  Dor  eyen  before  the  end  of 

412,  n.  weeks  after  that  day  ;  and  they  said,  thiti 

(p)  The  presoription  most  be  set  out  aocn-  though  the  words,  "  three  weeks   and 

rately  and  precisely  aeeordmg  to  the  &ots.  If  wards,*'  were  laid  under  a  vid€licet,  yet, 

the   entire  preeeription,   as    stated,  be   not  supposing  them  stnu^  out,  there  would 

prored,  the  defendant  will  fidl,  see  Woolrich  pear  an  unqualified    length  of  time  vl 

on  Com.  287.  288.    Where  a  justificatioB  was  could  not  be  allowed,  and  the  pluntiff 

made  ibr  common  in  600  acres,  and  it  turned  eren  omitted  to  aver  Hhat  hia  oatlle  were 

out  that  fiye  of  them  had  been  released  by  an  in  during  three  weeks,  and  judgment 

ancestor  of  the  plaintiff,  the  court  held  that  the  entered  for  the  defendant  non  ohttanU 

presoripUon  had  fiuled,  Noy.  Rep.  67.— Where  dicio,  2  B.  &  P.  267.    It  would  also 

the  presoription  was  fbr  one  hundred  sheep,  been  advisable  to  hare  averred  that  ths  i 

and  the  jury  Ibund  a  right  ibr  one  hundred  had  been  cut  and  carried.    So,  where  the  i 

sheep  and  six  cows,  the  court  were  of  opinion  fbndant  avowed  by  reason  of  a  right  of 

the  presoription  was  weH  stated,  Cro.  Elis.  722;  mon,  and  said  that  he  and  aU  those,  Ac. 

but  if  the  finding  of  the  jury  had  been  for  one  time  whereof,   &c.  had  been  accustomed 

hundred  and  twenty  sheep,  and  no  more  of  the  have,  and  of  richt  during  aH  the  time  i  ' 

eame  kind,  it  would  have  been  otherwise,  Id.  said  ought  to  nave  had,  and  atiU  of 

728;   and  see  ante,  800.  ought  to  have  common  pasture  in  the  loev» 

iq)  This  is  necessary,  see  1  Sannd.  28  a,  quo,  there  was  a  demurrer  setting  fbrtli 

6th  edit.  uncertainty  of  such  prescription,  that  it 

(r)  This  must  be  stated  accurately.    The  not  appear  whether  the  defendant  had  eomi 

statement  of  a  right  of  common  to  be  at  all  every  year,  or  at  what  period  of  the  year,  i 

times  of  the  year,    without  saying  in  each  therefore  that  it  was  not  dear  thikt  the 

year  will  be  good  after  verdict    Hutt.  71.    If  fondant  had  any  rikht  at  aU,  and  the 

any  part  of  the  year  be  excepted  it  must  be  held  the  avowry  bad,  but  gave  leave  to  « 

stated  accordingly,  sea  8  Bingh.  401.  2  B.  ft  P.  869.    It  is  said  that  if  A.  be 

Where  a  right  was  pleaded  in  respect  of  a  of  twenty  acres,  to  which  common  is  ap 

field  which  ought  to  have  been  open  and  com-  ant,  and  enfeoff  B.  of  ten  acres,  B.  must 

mon  on  or  before  the  16th  of  October,  when  scribe  specially,  to  wit,  that  A.  had  oon 

the  com  was  cut  and  carried,  and  from  thence  appendent  to  the  whole  till  such  a  day, 

for  a  long  time,  to  wit,  for  three  weeks  and  then  B.  purchased,  after  which  be  put  is 

upwards,  and  it  was   then  pleaded,  that  the  beasts  aocording  to  due  appointment,  4  *^ 

plaintiff  put  in  his  cattle  at  the  time  when  87.-— See  Woolrioh,  288,  9. 
the  field  ought  to  have  been  so  common  as        (•)  As  to  this,  see  1  Sannd.  346,  o^^i 

aforesaid,  the  court  held  the  prescription  bed  801,  n. 

for  unoertamty,  for  it  did  not  appear  from  the        (0  This  seems  nacsssaiy,  see  1  Saund. 

plaintiff's  showing  that  the  com  must  neoes-  c— 3  Lev.  104  '^Std  tnd§  8tyl«,  42& 
sarily  have  been  cut  and  carried  by  the  16th 
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General  ]8- 
•  sue  (a). 

k  the  King*s  Bench,  (or  «  C.  P."  or  ^^ Exchequer J'^ 
C.  D. )  Term^ Will.  4.     The  like  by 

ate.  [  And  the  said  defendant,  by  E-  F.  his  attorney,  comes  and  do-  ^!^\/^ 
LB.)  fends  the  force  and  injury,  when,  &c.  and  says,  that  be  is  not  guilty 
rf  the  md  supposed  trespasses  (^)  above  laid  to  his  charge,  or  any  or 
ctther  of  them,  or  any  part  thereof,  in  manner  and  form  as  the.s^d  plain- 
tiff hath  above  thereoif  complained  against  him.  And  of  this  he  the  said 
Mndant  puts  himself  upon  the  country,  &q. 

C.  D.  and  others,  ^ 

ats.  >      And  the  said  defendants  by  E.  F.  their  attorney,  xke  like  by 

A.  B.  )  come  and  defend  the  force  and  injury,  when,  &q,  and  seTeval  d»- 

,  ttat  they  are  not,  nor  is  any  or  either  of  them,  guilty  of  the  said  sup-  *™*^*»*"- 

trespasses  above  laid  to  their  charge,  or  any  or  either  of  them,  or 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  corn- 
ed against  them,  and  of  this  the  said  defendants  put  themselves  upon 
country,  &c. 

D.) 

[IIb.  >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  The  like  to 
"  B. )  fends  the  force  and  injury,  when,  &c.  and  as  to  the  coming  with  *  i»rt  with 
and  arms,  &o.  and  whatever  else  is  against  the  peace  (c2)  of  our  lord  pi^^the 
now  king,  and  as  to  all  the  supposed  trespasses  in  the  said  declaration  residue  (c). 
itioned,  except  as  to  the  [breaking  and  entering  the  said  close  called, 
and  the  said  other  close  called,]  &c.  in  the  [first  and  second]  counts 
i  fte  said  declaration  mentioned,  and  in  which,  &c.  and  the  several  tres- 
sopposed  to  have  been  committed  by  the  said  defendant  therein, 

1}  Seefcrm,  1  Bieh.  C  P.  148.— Plead.  A.  plaintiff  complained,  &o.  it  was  held  that  the 

Yoiy  ttm  matters  of  defense  can  be  modo  et  forma  inoludei  a  deniskl  of  the  battery 

in  eridBDae  under  this  pka,  whioh  in  and  laceravit  as  weU  as  the  assault,  8  Bing; 

Caenly  pots  in  Issne  the  fiu)ts  stated  186.    10  Moore,  502,  S.  G. 

tdfldrntSon.    In  trespass  for  iignries  to        (c)  See  fbrm,  Plead,  A.  486.    Before  the 

ffnoD,  matters  in  jnstifioation  or  ezonse  stat.  4  Ann.  c.  16,  which  allows  sevenJ  pleas 

'be  pleaded  spedaUy,  and  in  trespass  to  in  court  of  record  by  leaye  of  such  oourts,  this 

I  properly  ike  same  role  pMTaOs,  ex-  was  the  usual  mode  of  pleading,  where  the  de- 
tiiB  iastanoe  of  a  distress  for  rent,  fondant  could  not  justify  all  the  trespasses 
rken  made  upon  the  demised  premises  mentioned  In  the  declaration,  1  Saund.  10,  24, 

he  ^Ten  in  STidenoe  under  the  general  82,  296,  and  where  the  defisndant  may  not  be 

II  Geou  2,  o.  19,  s.  21. — 1  Esp.  Bep.  able  to  obtain  leare  to  plead  double,  or  may 
hi  trespass  to  real  proper^,  the  de-  wish  to  prevent  the  plaintiff's  counsel  from 
feta^,  imder  tfafa  plea,  give  m  evidence  having  the  reply  at  the  trial,  this  mode  may 

^lifM  of  poesession  of  the  loctif  in  quo,  or  still  be  adopted,  8  Oampb.   866,  868;  so  in 

^roT  an  other  person  under  whom  be  jus-  order  to  save  costs,  it  is  frequently  advisable 

-   7  T.  B.  854. — 8  Id.  408.    Bights  of  to  confine  the  plea  of  not  guilty  to  tho  tres- 

md  other  easements  must  be  pleaded  passes  which    can  be  justified,  leaving  the 

li&jr.    As  to  this  plea  in  general,  see  ante,  plaintiff  at  liberty  to  take  judgment  and  exe- 

1  lades,  **  General  iuue.**  cute  a  writ  of  inquiry  as  to  the  trespasses 

W  As  a  plea  to  a  declaration  for  an  as-  which  cannot  be  justified,  as  in  2  East,  88. 

dt  aad  battcsry,  and  tearing  clothes,  that  («i)  This  denial  is  to  save  a  tine  to  the  king, 

'Modant  was  not  guiity  of  the  said  sup-  per  Bayley,  J.    2  Stark.  518. 
enaulU  in  manner   and  form  at  the 
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says,  that  he  is  not  gnilty  thereof  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  him ;  and  of  this  he  puts  him- 
self upon  the  country,  &c.  And  as  to  residue  of  the  said  supposed  tres- 
passes in  the  said  declaration  mentioned,  the  said  defendant  saith,  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  there- 
of against  him,  because  he  saith,  Ac. — [Here  stcUe  the  subject-maUer  of 
the  defense^  and  conclude  as  usual.'] 

Aooord  The  plea  of  accord  and  saHsf action  in  trespass  is  similar  to  that  in  case^ 

;n^  Mktto-   ante  J 1031,  adopting'  the  term  "  trespasses"  instead  of  "  grievances." 

See  also  the  pleas^  6  East^  294.     jB  is  necessary  to  plead  speciallp,  3 

Burr.  1363.  •  1  Bla.  Rep.  888,  S.  C. 


fiiotion. 


By  one  de- 
fendant in 
van  action 
against 
two,  aooord 
and  satis- 
action  by 
the  other, 
after  aclion 
brought 

(O 
[•1062] 


[First  pleayg-eneralissuCy  as  antCy  1061 ;  second  plea  as  follows:'} — And 
for  a  further  plea  in  this  behalf,  the  said  defendant  W.  P.  by  leave  of  the 
court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  ^statute  in  such  case  made  and  provided,  says,  that  the  said  plaintiff 
ought  not  further  to  have  or  maintain  his  aforesaid  action  thereof  against 
him  the  said  defendant  W.  P.  because  he  says,  that  the  said  supposed 
trespasses  were  committed  hj  the  said  W.  P.  (if  at  all  committed  by  him) 
jointly  with  the  said  defendant  Gr.  S.  [and  by  his  command],  and  that 
after  the  committing  of  the  said  several  supposed  trespasses,  in  the  said 
declaration  mentioned,  and  after  the  commencement  of  this  suit,  and  before 
the  day  of  pleading  this  plea,  to  wit,  on,  &c.  [day  of  accord  or  about  t^,] 
in  the  county  aforesaid,  it  was  agreed  between  the  said  plaintiff  and  the 
said  defendant  G.  S.  that  the  said  Gr.  S.  should  pay  to  the  said  plaintiff 
and  the  said  plaintiff  should  receive  a  certain  sum,  to  wit,  the  sum  of  £ — 
(the  sum  paid)  y  in  satisfaction  and  discharge  of  the  said  supposed  trespas- 
ses, and  of  all  damages  by  the  said  plaintiff  sustained  by  reason  of  the 
committing  thereof,  and  of  all  costs  by  the  said  plaintiff  sustained  and  in- 
curred in  prosecuting  the  said  action  against  the  said  defendant;  and  the 
said  W.  P.  further  saith,  that  in  pursuance  of  such  agreement,  the  said  O. 
S.  then  and  there  paid  to  the  said  plaintiff  the  said  sum  of  £ —  and  he  the 
said  plaintiff,  then  and  there  accepted  the  same  in  full  satisfaction  and  dis- 
charge of  the  said  supposed  trespasses,  and  of  all  such  damsiges  and  costs 
as  aforesaid,  and  this  he  the  said  defendant  W.  P.  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  liim,  <&c. 

ArWtnjr  ^  i0  fhe  plea  of  arbitramenty  see  ante^  in  assumpsit^  927,  which  man 
1J22L^  *^  cewiVy  adapted  to  trespass.  A  release  must  be  specially  pleaded,  see 
^^^      8  Burr.  1858. 


Judgment 
by  Terdict 
recoyered 
by  defend- 
ant against 
plaintiff, 
for  same 
trespasses. 

if)- 


[First  plea,  general  issue ;  as  ante,  1061 ;  second  plea,  actio  non.'\ — 
Because  he  says,  that  the  said  plaintiff,  heretofore,  to  wit.  in 

(e)  See  a  plea  in  assttmpsit»  of  payment  the  form  and  plea  which  should  be  attended  to. 

after  action  brought,  post,  Addenda,  and  5  B.  This  defense  cannot  in  trespass  be  giyen  ui 

&  A.  886.  ^  CTidence  under  the  general  issu^    See  a  repfi- 

(/)  See    plea  of  judgment  recoTered  in  cation,  denying  the  judgment  to  be  for  the 

assumpsit,  ante,  929  and  the  notes  there  as  to  same  trespass,  post,  1218, 


r 
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ftni,iD  the year  of  the  reign  of  oar  said  lord  the  king,  in  the  conrt 

our  said  lord  the  king,  before  the  king  himself,  [or  if  in  C.  P.  ^^  before 

N.  C.  Tindal,  knight,  and  his  majesty's  justices  of  the  bench],  at 

'estmiDster,  in  the  county  of  Middlesex,  by  bill  without  the  writ,  [or  if 

CRorbif  original^  say^  "  by  the  writ,"]  of  our  said  lord  the  king, 

leaded  the  said  defendant  in  a  certain  plea  of  trespass  for  the  commit- 

therery  same  supposed  trespasses  in  the  said  declaration  above  men- 

led,  whereupon  the  said  defendant  afterwards,  to  wit,  in  the  said  Term, 

led  that  the  said  defendant  was  not  guilty  of  the  said  supposed  tres- 

I,  or  any  or  either  of  them,  and  issue  was  thereupon  joined  upon  the 

plea,  between  the  said  plaintiff  and  the  said  defendant,  and  thereup- 

to  wit,  at  the  assizes  holdon  in  and  for  the  county  of  Surrey,  on,  Ac. 

[cNMitfxioji  day ^  or  about  it^  the  said  issue  came  on  to  be  tried,  and  was 

and  then  tried  in  dae  course  of  law,  by  a  jury  of  the  country,  duly 

fDed,  tried,* chosen,  and  sworn  in  that  behalf,  between  the  said 

itiff  and  the  said  defendant,  which  jury,  upon  the  said  trial,  then  and 

upon  their  oaths,  found  that  the  said  defendant  was  not  guilty  of 

said  sapposed  trespasses,  or  any  or  either  of  them  in  manner  and  form 

the  said  plaintiff  in  his  said  bill  in  that  behalf  complained  against  him, 

SQch  proceedings  were  thereupon  had  in  the  said  court,  in  that  plea 

Boit  last  aforesaid,  that  afterwards,  to  wit,  in Term,  in  the  — 

of  the  reign  of  our  said  lord  the  king,  it  was  considered  in  and  by 
,  said  oourt,  that  the  said  plaintiff  should  take  nothing  by  his  said  bill 
itiiat  Boit,  but  that  he  and  his  pledges  to  prosecute,  should  be  in  mercy, 
and  that  the  said  defendant  should  go  thereof  without  day,  &c.   And 
farther  considered  by  his  Majesty's  court  there,  that  the  said  de- 
ft should  recover  against  the  said  plaintiff  £ —  for  his  costs  and 
bf  him  laid  oat  about  his  defense  in  that  behalf,  by  the  cgurt  of 
said  lord  the  king  now  there  adjudged  to  the  said  defendant,  and 
his  assent,  according  to  the  form  of  the  Statute  in  that  case  made 
prorided,  and  that  the  said  defendant  should  have  execution  thereof, 
}by  the  record  and  proceedings  thereof,  still  remaining  in  the  said 
of  par  said  lord  the  king,  before  the  king  himself,  at  Westminster 
lid,  more  fully  and  at  large  appears,  which  said  judgment  still  re- 
A  in  foil  force  and  effect,  not  in  the  least  reversed  or  made  void ;  and 
he  the  said  defendant  is  ready  to  verify  by  the  said  record  ;  where- 
he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
said  action  thereof  against  him,  &c. 

Wer  the  -former  staiuiesy  18  Eliz.  c.  7. ;  and  1  Jac.  1.  c.  15.  s.  16. 
of  plea  wcu  f^ven  for  a  defendant  to  plead  in  an  action  af^ainst 
for  any  thing'  done  under  those  actSy  under  a  cpmmission  of  bank- 
issued  against  a  party;  but  a  special  plea  is  no  longer  necessary ^ 
^  6  Geo.  4,  c.  16.  s.  44.  allows  the  defendant^  in  such  case^  to  plead 
^ftneral  issue ^  and  give  that  act  and  the  special  matter  in  evidence  on 
Ml/,  and  thai  the  mcUter  was  done  under  the  authority  of  that  act. — 
Ike  cases  in  6  Bing.  270. — 8  Bar.  Jf  Ores.  697.     See  the  several 
'  of  Messrs.  Eden^  OMen^  Montague ,  Espinasse^  and  Archbald^  on 
Hey. 

]\Pirst  plea^  general  issue  ;  second  plea  as  follows  ;] — And  the  said 
^dants,  for  a  further  {dea,  as  to  the  breaking  and  entering  the  said 
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»       dwelling-house,  warehouse,  and  shops,  of  the  said  plaintiff,  in  the  firat 

GBWBEAL.  QQ^nt  of  the  said  declaration. mentioned,  and  then  and  there  making  the 

offioers  of  ^^^^  uoise  and  disturbance  therein,  and  staying  and  continuing  thereto 

excise  and  making  such  noise  and  disturbance  for  the  space  of  time  in  that  coant 

oostoma      mentioned,  and  during  all  that  time  disquieting  and  disturbing  the  said 

(^)*  plaintiff  in  the  quiet  and  peaceable  possession  and  enjoyment  of  the  said 

dwelling-house,  warehouse,  and  shops,  and  then  and  there  forcing  open, 

bre^Jdng  open,  spoiling,  breaking  down,  breaking  to  pieces  the  boxea, 

trunks,  drawers,  desks,  bureaus,  and  book-casea,  and  breaking  to  pieces, 

spoiling,  and  destroying,  the  said  bolts,  bars,  chains,  hinges,  and  fasten- 

ings,  and  throwing  about,  tumbling,  dirtying,  damaging,  breaking  to 

E*oce8,  spoiling,  and  destroying  the  said  furniture,  stock  in  trade  as  a 
len-draper,  goods,  wares,  and  merchandize  of  the  said  plaintiff,  then 
being  and  found  in  the  said  dwelling-house,  warehouse,  and  shops,  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  also  as  to  the 
breaking  and  entering  the  said  dwelling-house  of  the  said  plaintiff  in  the 
said  second  count  of  the  said  declaration  mentioned,  and  then  and  there 
making  the  said  noise,  disturbance,  and  affray  therein,  and  then  and  there 
forcing  open,  breaking  open,  and  spoiling  the  said  other  boxea,  trunks, 
drawers,  desks,  bureaus,  and  book-cases,  of  the  said  plaintiff,  in  the  said 
seeond  count  of  the  said  declaration  mentioned,  above  supposed  to  have 
been  done  by  the  sdd  defendants,  they  the  said  defendants  (A),  by  leave, 
&o.  say,  [actio  iion.]—- Because  they  say,  that  [the  said  dwelling-4ioase, 
in  the  said  first  count  of  the  siaid  declaration  mentioned,  and  the  said 
dwelling-house  in  the  said  second  count  of  the  said  declar^tiQu  mention- 
ed, are,  and  at  the  several  times  when,  &c.  were  the  same,  and  not  other 
or  different  (t)  ;  and  that  the  said  boxes,  trunks,  drawers,  desks,  ba- 
reaus,  and  book-cases,  in  the  said  first  count  mentioned,  and  the  said 
m  064  boxes,  trunks,  ^drawers,  desks,  bureaus,  and  book-cases,  in  the  said  sec- 
ond count  mentioned,  are  the  same,  and  not  other  or  different ;  ^nd  that] 
before  and  at  the  time  of  committing  the  said  trespasses,  they  the  said 
W.  and  S.  were  respectively  officers  of  and  belonging  to  the  customs  of 
our  said  lord  the  king,  acting  under  the  authorities  or  powers  to  them 
given  by  the  several  Statutes  made,  and  now  in  force,  for  seizing  the 
duties  of  the  customs.  And  they  the  said  J.  J.  W.  and  J.  0.  were 
respectively  officers  of  and  belonging  to  the  excise  of  our  said  lord 
the  king,  and  aiding  and  assisting  the  said  W.  &  S.  as  such  offioers 
as  aforesaid ;  and  that  the  said  several  trespasses  in  the  said  declara- 
tion mentioned,  whereof  and  for  which  the  said  plaintiff  hath  brought  his 
action  in  that  behalf  against  the  said  defendants,  were  ddbe  by  the  said 
W.  and  S.  in  the  execution  of  their  said  offices,  under  the  said  authorities 
and  powers,  and  long  after  the  same  offices  respectively  granted  to  them, 
and  by  the  said  other  defendants,  as  such  assistants  of  the  said  W. 

ig)  See  the  fbrm  ofplea  in  oa8e,aote,  1030.  hM  not,  tendered  eafficient  amends*  pay  moa- 

The  7  &  8  Oeo   4«  o.  63.  b.  116.  an  officer  of  ej  into  court  before  issue  joined, 

excise,  or  any  person  employed  j|^  the  revenue  ^A)  This  recital  of  the  trespass  intended  to 

of  excise,  or  any  person  acting  in  the  vAd  and  be  justified,  moat  depend  upon  the  oireamstaii- 

•Bsistanee  of  such  officer  or  person,  may  teo-  ses  of  the  case.    In  some  oases  the  whole  tres- 

der  amends  within  one  month  after  notice  of  passes,  as  stated  in  the  declaration,  may  be 

acdon  given,  (as  required  by  the  114th  section  justified,  and  then  this  recital  Is  nnneoessaiy. 

of  that  act)  and  he  may  plead  in  bar  if  not  ao-  (t)  This  mode  of  pleading  h  objectionable  on 

oepted.    By  the  117th  section  Xhe  defendant  demurrer,  see  ante,  vol.  i.  but  sometimes  it  if 

may,  if  he  has  neglected  to  tender  amends,  or  advisable  to  be  adopted,  to  avoid  several  pleas. 
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od  S.  as  aforesaid,  and  bf  their  order,  and  in  their  aid,  and  in  eze-      ^ 
«itioD,  or  by  reason  of  their  offices  as  dficers  of  excise  as  aforesaid,  to   ""'"^'^ 
vit,  at  the  parish  aforesaid ;  and  that  after  the  committing,  of  the  said 

hwpaaies,  to  wit,  on  the day  of and  not  before  (A:),  a  notice 

4  vritiog,  that  the  said  plaintiff  intended  to  commence  and  prosecute,  in 
flie  eoart  of  onr  said  lord  the  king  of  his  Exchequer,  an  action  of  trespass 
igaiDSt  the  said  defendants  for  the  same  trespasses,  was  given  and  deliv- 
mi  to  each  of  them  the  said  defendants  according  to  the  form  of  the 
llatate  m  such  case  made  and  provided,  to  .wit,  at,  &c.  (tfenue^  by  D.  6. 
trho  was  then  and  there  the  attorney  of  the  said  plaintiff  in  that  behalf, 
lad  the  said  defendants  farther  say,  that  they  the  said  defendants,  after- 
vaids,  and  within  one  calendar  month  next  after  snch  notice  given  to 
yum  respectively  as  aforesaid,  to  wit,  on  the  same  day  and  year  last 
id,  &c.  tendered  to  the  said  plaintiff  the  sum  of  £ —  as  and  for 
ends  for  the  said  several  trespasses,  and  which  was  then  and  there 
cieat  amends  for  the  said  trespasses  (/),  and  that  one  R.  J.  for  and 
behalf  of  the  said  defendant,  tendered  to  the  [said  D.  as  the  attorney 
the]  said  plaintiff,  the  sum  of  £ —  as  and  for  the  costs  of  the  said  no- 
00  given  as  aforesaid,  and  which  was  then  and  there  a  sufficient  sum  [*1065  ] 
that  behalf;  but  the  said  plaintiff  and  the  said  attorney  of  the  said 
atiff  respectively,  did  not  then  and  there  accept  the  same  sums  of  £ — 
80  tendered  to  tiiem  respectively  as  aforesaid,  but  then  and  the 
Uy  and  respectively  wholly  refused  to  accept  and  receive  the  same 
the  said  defendants,  or  from  the  said  B.  J.  on  behalf  of  the  said  do- 
ts, and  this,  &c.  wherefore,  &c. 

IPirsipUa,  general  isstie^  as  ante^  1061] — ^And  for  a  further  plea  in  JJ^^^^'g^^ 
behalf,  [as  to  (n)  the  said  assaulting,  boating,  and  ill-treating  the*™^g^i^g^ 
plaintiff  and  imprisoning  him, keeping  and  detaining  him  in  prison  for  the  peAce, 
said  space  of  time  in  the  said  declaration  mentioned,  by  the  said  ^°<*er  24 
fcndant  above  supposed  to  have  beea  done,  Ac]  ho  the  said  defend-  ^^\  2!' 
^  bj  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  ac-  (m). 
'\g  to  the  form  of  the  Statute  in  that  case  made  and  provided,  says, 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
'Of  against  him,  because  he  says,  that  he  the  said  defendant  at  the 
time  when,  &c.  was  and  long  before  had  been,  a  justice  of  our  lord 
SOW  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  and 

the  said  county  of and  also  to  hear  and  determine  divers  felonies, 

ses,  and   other  misdemeanors  done  and  committed  within  the 

coQDty.    And  the  said  defendant  further  says,  that  the  said  tres- 

"^  in  said  declaration  mentioned,  above  supposed  to  have  been  com- 

by  the  said  defendant,  were  done  and  committed  by  the  said  de- 

tt  m  the  execation  of  his  said  office  of  justice  of  the  peace  within  the 

Htfc  the  7  &  8  Geo.  4,  0. 63,  s.  116.  the  act ;  for  the  preparing  and  aerricg  the 

>)  ne  erigiBal  plea  omitted  this  aUega-  notice  of  action,  together  with  the  sum  ton- 

^  m  it  seems  neoesaaiy.    See  fbrms,  post  dered  as  amends  for  the  trespass.    It  is  not 

'  ^  necessary  th&t  the  party  who  pleads  a  tender 

O^Tbe  statute  also  aathorizes  the  plea  of  under  this  statute,  shouM  bring  the  money 

*"   Woe.    As  to  this  plea  in  general,  into  court,  Bao-  Ab.  Tender,  P.  6.    See  plea 

.  Abp»  Tender,  p.  6,  and  the  prece-  under  the  43  Geo.  8,  0.  141.— 1  Marsh.  220. 
J  Weptw.  Index,  oxxxil    See  8  Bum,        (n)  Somotimes  the  whole  of  the  trespasses, 

^nL  495,  6.     In  another  precedent  It  as  stated  in  the  declaration,  are  justifiable,  and 

^^°^t  to  be  advisable  in  a  third  plea  then  this  confinement  of  justification  to  part 

IT    ^^  ^*°^^^  of  the  20«.  mention^  in  of  the  alleged  trespasses  is  not  necessary. 
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^       said  oounfy,  after  the  24th  day  of  Jime,  1751,  and  that  he  the  fiaid  defead- 
uiMjuUL.  ^^^^  ^^^  ^1^^  committing  of  the  said  trespasses  by  him  above  supposed  to 

be  done,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against 
the  said  defendant  in  this  behalf*  [or,  if  in  C.  P.  or  by  ariginalj  ^^  before 
the  commencement  of  this  suit,"]  and  within  one  calendar  month  next  after 
any  notice  in  writing  given,  or  any  writ  or  process  intended  to  be  broof^ 
against  the  said  defendant  by  the  said  plaintiff  for  the  cause  aforesaid,  as 
required  by  the  Statute  in  such  case  made  and  provided,  that  is  to  say, 
[•1066  ]  •on  the  — —  day  of—  A,  D.  — —  at,  Ac.  (venue')  aforesaid,  tendered 
and  offered  to  pay  to  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the 
sum  of  £ —  of  lawful  money  of  G-reat  Britain,  as  and  for  amends  for  the 
said  trespasses,  which  said  sum  of  £ —  so  tendered  and  offered  as  afore- 
*  said,  was  sufficient  amends  for  the  said  trespasses,  and  which  said  sua 
of  £^r  so  tendered  in  amends  for  the  said  trespasses,  the  said  plaintiff 
then  and  there  wholly  refused  to  accept  and  receive.  And  this,  Ac.^* 
[  Conclude  with  a  verification,  as  ante,  907,  sixth  form.^ 

Fimofdis-  [Actio  non,  as  antCj  906,  first' fopm.l — ^Because  he  says,  that  he  the; 
tiUetr/o^  said  defendant,  at  the  said  times  when,  &c.  had  not,  nor  claimed  to  havcj^  \ 
cu»  in  quot  Bor  hath  he,  nor  doth  he  now  claim  to  have,  but  disavoweth  and  disclaim-' 
luid  tender  eth  to  have  any  title  or  interest  in  said  closes,  in  which,  Ac;  and  Uitj 
/o)^°^^^  said  defendant  further  saith,  that  the  said  cattle  in  the  said  declaratioa  | 
mentioned,  a  little  before  any  of  the  said  times  when,  Ag.  had^  without  thai 
knowledge  and  against  the  will  of  the  said  defendant,  strayed  and  escaped  1 
into  the  said  closes  of  the  said  plaintiff,  in  which,  &c.  and  at  the  said  times  j 
when,  &c.  were  in  the  said  closes  in  which,  £c.  doing  damage  there 
as  in  the  said  declaration  mentioned  ;  wherefore  he  the  said  defendant  j 
as  soon  as  he  had  knowledge  thereof,  to  wit,  at  said  the  several  times  when,  { 
&c.  in  order  to  prevent  fhrther  damage  there  to  the  said  plaintiff,  and  to^ 
drive  his  said  cattle  out  of  the  said  closes,  entered  the  said  closes,  in  i 
which,  Ac.  by  the  most  convenient*and  proper  ways  there,  for  the  pnrpoeej 
of  driving  the  said  cattle  out  of  the  said  closes,  and  then  and  there  at  Ak 
said  times  when,  Ac.  bv  the  most  proper  and  convenient  ways  there,  asftj 
was  lawful  for  him  to  ao,  he  doing  as  little  damage  on  those  occasions  ai^ 
he  possibly  could,  and  in  so  doing  he  the  said  defendant,  with  his  feet  ia^ 
walking  necessarily  and  unavoidably  trod  down,  trampled  upon,  consumadL 
[^067  ]  and  spoiled,  a  little  of  the  oats  of  the  said  plaintiff,  there  then  growing  sbI 
being ;  which  are  the  same  trespasses  in  tha^said  declaration  mentior^^ 
and  whereof  the  said  plaintiff  hath  above  thereof  complained  against 
said  defendant.  And  the  said  defendant  further  saith,  that  after  the 
mitting  of  the  said  several  trespasses,  and  before  the  day  of  the  exhibi 
of  the  bill  of  the  said  plaintiff  in  this  behalf,  (or,  if  in  C.  P.  or  by  origi 
^*  before  the  commencement  of  this  suit,")  to  wit,  on,  Ac.  (daiy  of 
der  or  about  it)  at,  Ac.  (venue)  aforesaid,  the  said  defendant  toad 
and  offered  to  pay  the  said  plaintiff  the  said  sum  of  X—,  of  lawfal  m 


(o)  See  pnoedenti,  9  Wentw.  Index,  oszzU.  BbonM  seem  that  a  tender  of  amendi 

In  treBpMi  to  lead  tUi  plea  is  gi^en  by  the  be  plesded  tat  any  otiier  trespsssew  tlita 

21  Jea  1»  c.  16,  s.  6h    See  tbe  eases  tbereon,  compHlsd  bj  oalue,  see  8  Ler.  87.- 

Gom.  Dig.  Pleader,  8  M.  86  -^Vin.  Ab.  Tree-  and  Tin.  Ab.  Trospasi,  8.  a.  64Z 
piM,  ft.  a  643.    Bm.  Ab.  Toidar,  P.  &    It        . 
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of  Groat  Britain,  in  fall  aatisfaction  of  the  said  several  trespassee  in  the  ^^J^^ 
iild  declaration  mentioned,  the  said  snm  of  £ —  then  and  there  being  snf- 
ieient  amends  for  the  said  trespasses,  which  said  snra  of  money  the  said 
riaintiff  then  and  there  wholly  refused,  and  still  doth  refhse  to  accept  of 
Ike  said  defendant.  And  this,  Ac, — [  Conclude  wiih  a  verification^  as 
mUe,  901,  sixth  form.}  ^ 

[First  pUa^  g-cneral  issttCy  as  ante^  1061.] — And  for  a  further  plea  in  Statute  of 
this  behafr,  as  to  the  said  supposed  trespasses  in  the  said  declaration  men-  ^^tations 
ti(»ed,and  the  said  defendant  by  leave  of  the  court  here,  for  this  purpose  ^^' 
trst  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case 
made  and  provided,  saith,  that  the  said  plaintiff  ought  not  to  have  or  main- 
Uk  his  aforesaid  action  thereof  against  h)m ;  because  he  saith,  that  he  the 
said  defendant  was  not  guilty  of  the  said  several  supposed  trespasses  in  the 
laid  declaration  mentioned,  or  of  any  or  either  of  them,  or  of-  any  part 
thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plaioed  against  him,  at  any  time  within  six,  (or,  in  an  action  of  trespass 
k  the  person  "  four")  years,  next  before  the  exhibiting  of  the  bill  of  the 
nid  plaintiff  against  the  said  defendant  in  this  behalf,  or,  if  in  C.  P.  or 
biforiginaly  *^  next  before  the  commencement  of  this  suit."     And  this, 
it^-^Conclude  with  a  verification^  as  ante,  907,  sixth  form.'\ 

CD.) 

ats.  >     [First  plea  general  issuer  as  ante^  1061.] — And  for  a  further       ^ 
LB.)  plea  in  this  behalf,  [as  to  the  said  assaultmg,  beating,  bruising,    PKBaoNs. 
voanding  (r),  and  ill-treating  the  *said  plaintiff,  as  to  the  said  first  count  Sonaaauli 
rf  the  said  declaration  mentioned,  and  as  to  the  rending,  tearing,  ^!?""* 
>  daaaging,  and  spoiling  the  wearing  apparel  of  the  said  plaintiff,  as  in  that  r*i  nag  -i 

if)  21  Jao.  1, 0. 16,  ft.  8.    See  obseryations  of  an  arrest  under  prooees  a  reeUtapee  or  at- 

M  lUa  ststate,  6  East,  890.— 1  Chit  Col.  tempt  tc^  rcaone  must  be  stated,  as  in  1  Saand. 

Im  700.    An  acknowledgment  of  a  trespass  296,  7.— Id.  note  1.— 8  T.  R.  78.  299.    In  de- 

Mtomimitted  irithin  six  years,  wiU  not  take  fense  of  the  person  of  the  defendant  an  assault 

fte  cMe  ont  of  the  statate^  1  B.  &  A.  92.-2  and  battery,  &<}.  may  be  Justifled  (2  Salk.  649. 

^  €^  Bepu  249.  — 1  Ld.  Raym.  177^Bul.  N.  P.  7th  ed.  1^-* 

(f)  As  to  this  plea,  see  Com.  Dig.  Pleader,  7  Moore,  85,)  but  in  defenoe  of  the  possession 

-  Ill  16,  sod  the  precedents,  9  Wentw.  Index,  of  personal  or  real  property,  the  defendant 

:  nd.  to  exxiil— 1  Bich.  0.  P.  160—2  Id.  26.  must  plead  vudliUr  manut  impnuU^  see  the 

-^AwLAss.  447w— Term.  269,  270.    Unless  distinction,  1  SaUc.  407^Lutw.  1483.— ST. 

.Ik  quite  certain  tfaa*  the  evidence  will  snp-  R.  78. — Com.  Dig.  Pleader;  8  M.  15.    It  seems 

.|*tthis  plea,  it  is  not  adTisable  to*  adopt  it,  clear  the  defendant  cannot  in  any  case  justify 

fttticolariy  in  actions  for  trifling  assaults,  be-  an  actual  beating  and  loouiu/tn^,  unless  he 

IMeif  foa  amauU  be  pleaded  ansnoeessftdly,  shows  in  his  plea  that  force  was  used  or  at- 

•^b^ttoy  being  admitted  on  the  record,  the  tempted  on  the  part  of  the  plaintiflf,  but  stiU 

•Ittitiff  win  be  entitled  to  fiiQ  costs,  though  he  may  Justify  the  beating,  that  is  to  say, 

'isdanages  be  under  for^  ahiUings,  unless  what  in  law  amounts  to  a  6a(lerf ,  by  way  of 

^  jsdgs  certify,  under  the  statute  of  £lis»'  mollittr  fnttnm  impatuUt  for  it  was  held  in  6 

'^  Uiit  the  action  was  MtoIous,  6  T.  B.  T.  B.  562,  that  a  justification  of  '« assaulting, 

iB*-S  T.B.  891 ;  but  seel  Taunt  16.  seiang,  and  gracing    the  plaintiff,"  in  a 

(r)  The  statement  of  th^  trespasses  in  the  Testry-room,  amounted  to  a  justifidatioii  of  a 

.  mdaetory  part  of  th^  plea  will  necessarily  baAtery  within  the  meaning  of  22  &  28  Car.  2. 

moiA  upon  the  form  of  the  declaration,  and  o.  9,  as  to  costs.    8o  also  in  7  Taunt  689.  1 

I^May  esses  it  must  be  whoUy  unneoessary.  Moore,  420,  8.  C.  a  justification  of  ill^treatnitt 

w«a|ileaof  coa  a$tniUi  demeine  a  wntfidiug  by  way  of  moUittr  manu9  impoiwi  admitted 

I  »>7  be  justified  in  self-detese  in  the  aboTe  a  battery,  and  see  Willes,  14  ;  and  see  1 

te ;  hat  where  the  law  prima  facie  only  Saund.  6th  ed.  by  Patterson  &  WailamS.  296, 

*"tlM»riie8  an  arrest,  or  touching  a  person  by  (a).    How  to  reply  to  such  plea,  see  Carth. 

•nUiUr  tianus  impoeuit,  if  a  wounding  also  280  —1    Salk.  407.— Skin.  887  ;  and  see  2 

>*  attempted  to  l>e    juBtifie«1,   the    occAsion  Bla.  Rep.  1165.. 

iiimor  mast  be  specially  stated,  as  id  tho  cnse 
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PLEAS  IN  BAB. 


TO 

Plaintiff's 
first  as- 
sault 

Defend- 
ant's self- 
defense. 


MolHter 
manu$  tm- 
potuit,  to 
preserve 
the  peace, 
whereupon 
plaintiff 
made  an 
nssaalt  on 
defendant, 
who  de- 
fended 
himself 

[•1070] 


count  also  mentionedl  the  said  defendant  by  leave  of  the  court  here  for 
that  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought  not  t<i 
have  or  maintain  his  aforesaid  action  thereof  against  him*,  because  he  says, 
that  the  said  plaintiff  just  before  the  said  time  when,  &c.  [in  the  said  first 
count  mentioned]  to  wit,  on  the  day  and  year  in  that  count  mentioned, 
at,  Ag.  (^venue^  •aforesaid,  with  force  and  arms,  &c.  made  an  assault  (s) 
upon  the  said  defendant,  and  would  then  and  there  have  beat,  bruised,  and 
ill-treated  the  said  defendant,  if  he  had  not  immediately  defended  himself 
against  the  said  plaintiff;  wherefore  he  the  said  defendant  did  then  and 
there  defend  himself  against  the  said  plaintiff,  as  he  lawfully  might  for  tht 
cause  aforesaid,  and  in  so  doing  did  necessarily  and  unavoidably  (I)  as 
little  beat,  bruise,  wound,  and  ill-treat  the  said  plaintiff,  and  rend,  tear,  ^ 
damage,  and  spoil  the  said  wearing  apparel  in  the  said  first  count  mention*  ^ 
ed,]  doinff  no  unnecessary  damag'e  to  the  said  plainiiff  on  the  occasum  ' 
aforesaid;  [and  so  the  said  defendant  saith,  that  if  any  hurt  or  damage  | 
then  and  there  happened  to  the  said  plaintiff,  or  his  said  wearing  appard^j 
the  same  was  occasioned  by  the  said  assault  so  made  by  the  said  plaintiff^ 
on  him  the  said  defendant,  and  in  the  necessary  defense  of  himself  the  saidl 
defendant  against  the  said  plaintiff;]  which  are  the  same  supposed  tres^J 
passes  in  the  introductory  part  of  the  plea  mentioned,  and  whereof  thai 
said  plaintiff  hath  above  complained  against  him  the  said  defendant.  And^ 
this,  &c. — [  Conclude  with  a  verification^  as  ante^  907,  sixth  formJ]         "^ 

[^First  plea,  general  issue ^  as  ante^  1061 ;  second  plea^  son  assault  de*\ 
mesne ^  as  ante^  1067 ;  third  plea^  as  follows  :'\ — ^And  for  a  further  plea^ 
in  this  behalf,  [as  to  the  said  assaulting,  beating,  bruising,  wounding,  anAJ 
ill-treating  the  said  plaintiff,  as  in  the  said  first  count  of  the  said  declara^ 
tion  mentioned  (t^),]  the  said  defendant  by  like  leave  of  the  court  here  for: 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute, 
in  that^ase  made  and  provided,  *8aitb,  that  the  said  plaintiff  ought  not 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  sat 
that — IHere  state  the  molliter  manus  imposuit  to  preserve  the  peace^  as 
theformj  posty  1071,  to  the  f,  and  then  proceed  as  follows ;] — ^WhereupoB 
the  said  plaintiff  then  and  there  with  force  and  arms,  &c.  made  an 
sault  upon  the  said  defendant,  and  would  then  and  there  have 
bruised,  and  ill-treated  him  the  said  defendant,  if,  &c. — {^Staie  these 
defense  J  Sfc,  and  conclude  €ls  in  the  above  form.'] 


(•)  State  the  assanlt  or  battery,  &o.  made 
by  the  plaintiff  npon  the  defendant,  according 
to  the  facts. 

(t)  This,  together  with  the  ayerment  that 
the  trespasses  are  the  same  as  those  complain- 
ed of  in  the  declaration,  according  to  many  of 
the  entries,  do  not  appear  to  be  necessary,  -see 
the  precedents,  Winch,  1121.— Co.  Ent  644.— 
2  Saand.  6,  which  merely  state  that  the  sup- 
posed injury  was  occasioned  by  the  pluntiff  *8 
first  assault,  and  in  self-defense,  and  conclude 
with  a  verification.  It  should  seem  that  it 
would  suffice  to  say,  **  and  in  so  doing  did 
oommit  the  said  supposed  trespasses  in  the 


said  declaration  or  said  count  mentioned  ;"  ori 
**  in  the  introductory  part  of  this  plea  wm^ 
tioned." 

(u)  This  enumeration  of  the  trespasseB  in- 
tended to  be  justified  must  depend  upon  the 
statement  in  the  declaration,  and  in  msB|. 
cases  it  may  be  wholly  unnecessary.        f 

(jp)  See  the  notes  to  the  form,  ante,  1067^' 
8.    The  plea  of  «dn  cumuU  dem€$ne  might, ' 
such  case,  be  insufficient,  because  the  d  * 
ant's  first  interference  to  preserre  the 
would,  in  point  of  fiict,  render  him  the 
assaulter,  though  Justifiably  so. 
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■  ■ 

*[Fifst  plea^  general  issue  ^  as  arUe,  1061 ;  second  plea^  as  in  the  form  j       ^ 
mk^  1067,  8,  to  the  asterisk^  and  then  as  follows :] — Because  he  saith,  J^'^^^^u 
flat  the  said  plaiotiff,  just  before  the  said  time  when,  &o,  in  the  said  in^^^iue 
[first  count  mentioned,]  to  wit,  on  the  same  day  and  year  in  that  count  of  afrther, 
leationed,  at,  Ac.  (venue^  aforesaid,  with  force  and  arms,  &o.  made  an  ^'  (')• 
ttsauhupoD  E.  F.  then  and  there  being  the  [father]  of  the  said  defendant, 
nd  would  (y)  then  and  there  have  beat,  brnised,  and  ill-treated  him  the 
mi  E.  F.  if  he  the  said  defendant  had  not  immediately  defended  the  said 
E.  F.  wlierofore  he  the  said  defendant  did  then  and  there  defend  the  said 
E.F.  so  then  and  there  being  his  [father]  as  aforesaid,  against  the  said 
fhintiff,  as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing  did 
lecessarily  and  unavoidably  [a  little  beat,  bruise,  wound,  and  ill-treat  the 
ttid  plaintiff,  and  rend,  tear,  damage,  and  spoil  the  said  wearing  apparel 
iathe  said  first  count  mentioned  (2),]  doing  no  unnecessary  damage  to 
tbe  said  plaintiff,  on  the  occasion  aforesaid ;  and  so  the  said  defendant 
iaf9,  that  if  any  hurt  or  damage  then  and  there  happened  to  the  said 

iintiff,  or  his  said  wearing  apparel,  the  same  was  occasioned  by  the  said 
nit  so  made  by  the  said  plaintiff,  upon  the  said  E.  F.  in  the  necessary 
ikteDse  of  the  said  E.  F.  against  the  said  plaintiff.     Which  are  the  same 

pposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
reof  the  said  plaintiff  hath  above  thereof  complained  agaiiist  the  said 
lefeodant.  And  this,  &g. — [  Conclude  with  a  verification^  as  ante,  907, 
mxthform.'] 

*[Kfrf  plea,  general  issue  J  as  ante,  1061 ;  second  plea,  as  follows:"]  [•1071] 
•-And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting,  beatinjr  Molliter 

'  ill-treating  the  said  plaintiff,  as  in  the  said  first  count  mentioned  manw  to 
^,)]  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose  ]f^*^|^ 
had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  piaiat^*» 

'e  and  provided,  says  that  the  said  plaintiff  ought  not  to  have  or  main-  and  a  third 
his  aforesaid  action  thereof  against  him*,  because  he  says,  that  the  P^^j!?' 
plaintiff,  and  one  E.  F.  at  the  said  time  when,  &o.  at,  &g.  (venue)  l^g  togeUi- 
Kiid,were  fighting  together,  and  striving  with  force  and  arms  to  beat  er  (a). 
woond  each  other,  against  the  peace  of  our  lord  the  now  king ; 
upon  the  said  defendant  being  then  and  there  present,  for  the  pre- 
tion  of  the  peace  of  our  said  lord  the  king,  and  that  the  said  plaintiff, 
E.  F.  might  do  no  hurt  to  each  other,  and  in  order  to  separate  and 
them,  then  and  there  gently  laid  his  hands  upon  the  said  plaintiff, 

he  lawfully  might  for  the  cause  aforesaidf,  which  are  the  said  [assault- 

;  beating,  and  ill-treating,  the  said  plaintiff,  in  the  first  count  of  the 

*  declaration  mentioned  (0,]  and  whereof  he  the  said  plaintiff  hath 
thereof  complained  against  him  the  said  defendant.     And  this,  &c. 

Qmehide  with  a  verification,  as  ante,  907,  sixth  formJ] 

^)  As  totiM  pleas  of  this  nature,  see  Com.  olaration  mentioned." 

Fksder,  8  M.  15. — 1  Born,  J.,  **  At-  (a)  See  tiie  notes  to  the  precedent,  ante, 

"    By    inserting  the  irords    *•  wife."  1069.    As  to  this  plea,  see  Com.  Dig.  Pleader, 

,"    "  son,"    "  daughter,"    ••  serf-  3  M.  16,  and  the  forms.  2  Bro  Ent.  187.— 2 

sr  ••master,"  aooording  to  the  ftct,  in-  Rich.  C.  P.  66.-9  Wentw.  Index,  cxTiii. 

efthe  word  '•  &ther,**  this  Ibrm  may  (Jb)  This  enameration  of  the  trespasses  in- 

itadily  am>tied  to  any  case  that  may  arise,  tended  to  be  jostified,  must  depend  on  the 

*"  >  laetedents.  Winch.  Ent  1121^ — 9  Went,  statements  in  the  declaration,  and  in  some 

eoL  to  czxiti.  cases  may  be  wholly  unnecessary. 

(j)  2Strs.  958.  (c)  Or,  instead  of  these  wordfl,  say  *'8up- 

U)  Or,  instead  of  these  words  say,  commit  posed  trespasses  in  the  introductory  part  of 

>i>MlseTenilsappot«d  trespasses  in  the  in-  this  plea,  and  in  the  said  de^^la ration  men- 

•■rtory  part  of  this  plea,  and  the  said  de-  tioned." 
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TO  [l^fi<  pfea,  fensral  usuej  as  atUSj  1061 ;  second  plea,  same  as  above ^ 

raRsom.   ^  ^^^  asterisk^  and  then  as  follows  .•] — ^Because  he  says,  that  the  said 

tuting       plaintiflF,  just  before  the  said  time  when,  &c.  [in  the  said  first  count  men- 

that  the     tioned,]  to  wit,  on  the  day  and  year  in  that  count  mentioned,  with  force 

plaintiff     and  arms,  &c.  had  made  an  assault  upon  one  E.  F.  and  was  then  and 

araauit  ap-  ^^^^^9  &°^  ^^  ^^^  8Bme  time  when,  beating  and  ill-treating  the  said  E. 

on  ft  third  F.  in' breach  of  the  peace  of  our  said  lord  the  king;  wherefore  the  said 

person  (d),  defendant,  at  the  said  time  when,  &g.  to  preserve  (he.  peace  of  our  said 

lord  the  king,  and  to  part  the  said  plaintiff  from,  and  to  prevent  him  from 

further  beating  and  ill-treating  the  said  E.  F.  gently  laid  his  hands  npon 

the  said  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaidf,  which  are 

the  same  [assaulting,  beating,  and  ill-treating  the  said  plaintiff,  in  the  said 

'[^1072]  '^first  count  of  the  said  declaration  mentioned  (6),]  and  whereof  the  said 

plaintiff  hath  above  thereof  complained  against  the  said  defendant.     And 

this,  Ac. — IGonclude  iritk  a  verificalion^  as  ante,  90T,  sixth  form.'] 

Correction  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  to  the  assauU- 
of  an  ftp-  f^^  beating,  and  ill-treating,  the  said  A.  B.  actio  non,  by  leave,  Jfc.  as 
ft!r  diMbe-  ^^^9  1071.]*^Becau8e  he  says,  that  before  and  at  the  said  time  when, 
dienoe(/).  ^c.  in  the  said  [first  count]  'mentioned,  to  wit,  at,  &g.  (^venue^  aforesaid, 
the  said  plaintiff  was  the  apprentice  of  the  said  defendant,  in  his  trade 

and  business  of  a and  then  and  there  behaved  and  conducted  himself 

saucily  and  contumaciously  towards  the  said  defendant,  and  then  and  there 
*  refused  to  obey  bis  lawful  commands  relating  to  his  duty  as  such  appren- 
tice as  aforesaid,  whereupon  he  the  said  defendant  then  and  there  moder- 
ately corrected  him  the  said  plaintiff,  for  his  said  misbehavior.  Which  are 
the  said  assaulting,  beating,  and  ill-treating  the  said  plaintifE,  in  the  said 
[first  count]  mentioned.  And  this,  &g. — IConclude  with  a  verificaiion, 
as  ante,  907,  sixth  form.'] 

Moderate        [First  plea,  general  isstie,  as  ante,  1061 ;  second  plea,  as  follows  :]— 
correction   ^nd  for  a  further  plea  in  this  behalf,  [fks  to  the  making  of  the  said  assault 
man  (^.    ^^  ^^^  ^^^^  pkintiff,  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  beating,  bruising,  and  ill-treating  him,  and  putting  the  said  iron 
shackles  upon  the  hands  of  the  said  plaintiff,  and  imprisoning  him  for  the 
[^1078  ]  space  of  time  in  the  said  first  count  mentioned  (A),]  *the  said  defendant 
saith,  [actio  non,  by  leave,  Sfc.  as  ante,  1071,]  because  he  saith,  that  he 
the  said  defendant,  before  and  at  the  said  time  when,  &c.  in  the  said  first 
count  mentioned,  was  the  master  and  commander  of  a  certain  ship  or  ves- 
sel called  the and  the  said  plaintiff  then  was  a  mariner  in  and  belong- 

(<f)  See  the  note  to  the  preceding  form.  — 2  Bich.  C.  P.  47,  61. — ^As  to  pleas  of  mode- 

(€)  Or,  instead  of  these  words  say,  **  sup-  rate  oorrection    in   general,  see  Com.   Dig. 

posed  trespasses  in  the  introductory  part  of  Pleader,  8  M.  19.    7%e  Mutiny  Aets  aDow  a 

this  plea,  and  in  the  said  declaration  men-  defense  in  this  natnre,  in  the  ease  of  disobedi- 

tioned.'*  ence  of  a  soldier,  &o.  to  be  given  in  evidenoe 

(/  )  As  to  this  j\^t  see  Com.  Dig.  Plead-  ttnder  the  general  issue.    In  such  a  ease,  if 

er,  8  M.  19.— 1   Bla.   Com.  460.— Bum,  J.  the  plaintiff  were  fbund  guilty  of  disobedience 

**  Jippreniiee.**    See  the  forms,  Bro.  £nt.  219.  by  a  court-martial   and  the  defendant  leliei 

See  the  necessity  for  pleoding  this  matter  spe-  on  it  in  his  defense  as  a  matter  of  estoppel,  he 

oially,  2  B.  &  P.  224.  should  plead  it  specially,  see  2  C.  &  P.  14a 

{g)  As  to  the  necessity  for  pleading  this  {h)  Tliis  enumeration  of  the  trespasses  in- 

cround  of  defense  specially,  see  2  B.  &  P.  224.  tended  to  be  jastified,  must  depend  on  the 

it  may  be  frequently  adTisaUe  to  plead  tlie  statement  in  the  deolaraUon,  and  in  many 

feots  more  specially,  see  the  form,  9  Went  w  365  oases  is  wholly  unnecessary. 
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B|gto  the  Baid  ship  or  refiael,  and  the  said  defendant  forther  saith,  that  ^^ 

fubmi  plaintiff,  just  before  the  said  time  when,  &e.  in  the  said  [first 
IMiot]  mentioned,  negleqted  his  dnty  as  such  mariner  as  aforesaid,  in  and 
jlfe  board  of  the  said  ship  or  vessel,  and  behaved  and  conducted  himself 
~  amotiDOos,  disorderly,  andi  improper  manner,  on  board  thereof;  where- 
D  d)e  said  defendant,  so  being  master  and  commander  of  the  said  ship 
Tessel  as  afo^said,  for  the  preservation  of  discipline  and  order  in  and 
board  thereof,  at  the  said  first  time  when,  &c.  did  moderately  chastise 
cqrrect  the  said  plaintiff,  for  his  said  neglect  of  duty  and  misconduct, 
in  80  doing  did  necessarily  and  unavoidably  [a  little  beat,  bruise,  and 
at  the  said  plaintin ;  and  for  the  same  purpose  he,  the  said  defend* 
it,  did  then  and  there  put  the  said  iron  shackles  upon  the  hands  of  the 
plaintiff,  and  did  imprison  him  for  the  space  of  time  in  the  said  first 
t  mentioned,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid, 
are  the  same  supposed  trespasses  in  the  introductory  part  of  this 
mentioned  (i),]  and  whereof  the  said  plaintiff  hath  above  thereof 
l^ained  against  the  said  defendant.  And  this,  &c. — ICcmcbuie  with 
to^dlitm,  as  ante.j  907,  sixth  form.'} 

IFiftt  plea,  genefai  issue^  as  ante,  1061.j-r-And  for  a  further  plea  in  To  a  dec- 
'  behalf  as  to  the  [^confine  the  commencement  to  the  trespasses  mention^  larationfor 
liiike  declaration  intended  to  be  justified,  if  all  are  not  so,]  said  sev-  ^tt^^*""^ 
"^  trespasses  in  the  said  [first  count  of  the  said]  declaration  mentioned^  that  defea- 
)pt  as  to  the -rending,  tearing,  and  damaging  the  clothes  and  wearing  dant  was 
^1  therein  mentioned]  the  said  defendant,  by  leave  of  the  court  here,  ^  the°^^ 
thia  purpose  first  had  and  obtained,  according  to  the  form  of  the  stat-  before  two 
in  aneh  case  made  and  provided,  says  that  the  said  plaintiff  ought  not  justices, 
[IttTe  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  g*^  ^^^ 
"I,  that  the  said  several  supposed  trespasses  in  the  said  [first  count  of  o.  81,  ss.' 
said]  declaration  mentioned,  were  committed  after  the  passing  and  27, 28,  and 
^ncement  of  a  certain  act  of  parliament  made  and  passed  in  the  9th  ^^fradant 
of  the  reign  of  his  late  Majesty  King  6eoi^  the  Fourth,  entitled  released 
Act  for  consolidating  and  amending  the  Statutes  in  England  rela-  <fom  ao- 
to  Offences  against  the  Person ;"  and  that  such  offences  amounted  to  ^^^  ^^^' 
[more  than  a  common  assault  and  battery  within  the  meaning  of  that 
aad  that  after  the  commission  of  such  trespasses,  to  wit,  on  the  day 
year  aforesaid,  in  the  county  aforesaid,  the  said  defendant,  upon  the 
'  iiat  of  the  said  plaintiff  before  then  made  by  him  of  the  said  tres- 
t,  according  to  the  said  Statute,  the  said  defendant  was  brought  be^ 
J-  D.,  Esq.  and  S.  P.,  Esq.  then  and  there  being  justices  of  oar  lord 
king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  and  for 
Mid  county  of- Kent,  and  to  hear  and  determine  misdemeanors  there- 
imitted,  and  was  by  them  the  said  justices,  so  being  such  justices, 
prosecution  and  at  the  instance  of  the  said  plaintiff,  convicted  of 
[ittd  trespasses  in  the  said  first  count  mentioned,  except  as  aforesaid, 
b^them  adjudged  for  such  tre^asses  to  forfeit  and  pay  a  certain  fine 
ftwi  of  money,  to  wit,  the  sum  of  2s.  6d.  of  lawful  money  of  Great 
to  be  paid  by  him  to  E.  F.  and  to  be  by  him  applied  according 
directions  of  the  Statute  in  that  case  made  and  provided ;  and  the 

^tiBfteaS  of  these  words  between  the  tiqped.*' 

•nj,  "  oommit  the  said  supposed  {k)  See  the  olauses  and  notes.  Barn,  J.  26th 

in  the  introduetory  part  of  this  plaa  ed.  **A8»ault. * ' 
I,  sad  in  the  waid  dsclaration  mea-* 
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«o_     said  defendant  was  also  then  and  there  in  the  preceding  matter  aforesaid, 

by  the  said  justices,  adjudged  to  pay  the  sum  of shillings  for  costs, 

and  that  the  same  should  be  paid  to  the  said  plaintiff;  and  the  said  de* 
fendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  pay  the  whole  amount  of  the  monies  so  adjudged  to  be 
paid  as  aforesaid,  and  according  to  that  adjudication,  whereby  and  by 
force  of  the  said  statute,  the  said  defendant  then  and  there  became,  and 
still  is,  released  from  this  action,  so  far  as  relates  to  the  said  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  this  the  said  defend- 
ant is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

DBfBfBK  Of  [JPir*^  plea  J  general  issue  as  ante^  1030 ;  second,  pUa  as  follows :] — 
P0S8BS8I0K.  ^j^j  fQp  ^  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating  (/), 
tiffwuan-  ^'^^  ill-treating  the  said  plaintiff,  as  in  the  said  first  count  mentioned,] 
lawAiiiy  in  the  Said  defendant  \by  have,  Sfc.  actio  non,  as  ante,  906,  7,]  because  he 
defend-  says,  that  the  said  defendant,  before  and  at  the  said  time  when,  &c.  was 
dwcUing-    l^^f^illy  possessed  (rrt)  of  a  certain  dwelling-house,  with  the  appurtenan- 

houfle,  and  ces,  situate  ai\d  being  at ;  and  being  so  possessed  thereof,  the  said 

moiliur  plaintiff,  just  before  the  said  time  when,  &c.  to  wit,  on  the  same  day  and 
pwuitt^'  year  in  the  said  •declaration  mentioned,  was  unlawfully  in  the  said  dwell- 
tarn  him  iug  housc,  and  with  force  and  arms  making  a  great  noise  and  distarbacce 
ont  {k),  therein,  and  at  the  said  time  when,  &g:  staid  and  continued  therein  mak- 
[*1074  J  {Qg  gyel^  noise  and  disturbance,  without  the  leave  or  license,  and  against 
the  will  of  the  said  defendant,  and  during  ail  that  time  there  greatly  dis- 
turbed and  disquieted  the  said  defendant  and  his  family  in  the  peaceable 
and  quiet  possession  and  enjoyment  of  his  said  dwelling-house ;  and  there- 
upon the  said  defendant  then  and  there  requested  (n)  the  said  plaintiff  to 
cease  making  his  said  noise  and  disturbance,  and  to  go  and  depart  from 
and  out  of  the  said  dwelling-house,  which  the  said  plaintiff  then  and  there 
wholly  refused  to  do,  whereupon  the  said  defendant,  in  defense  of  the  pos- 
session of  his  said  dwelling-bouse,  at  the  said  time  when,  &c.  gently  laid 
his  hands  upon  the  said  plaintiff  in  order  to  remove,  and  did  then  and  there 
remove  the  said  plaintiff  from  and  out  of  the  said  dwelling-house,  as  he 
lawfully  might  for  the  cause  aforesaid  f,  which  are  the  said  supposed  tres* 
passes  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  complained  against  the  said  defendant ;  without  this,  that(o) 
he  the  said  defendant  was  guilty  of  the  said  supposed  trespasses,  or  any 
or  either  of  them,  elsewhere  than  in  the  said  dwelling-house  situate  as 
aforesaid  ^p). — \_Conclude  with  averiftcation,  cts  ante,907,sizth'form.'] 

{k)  As  to  this  plea,  see  ante,  1067,  note  7. —  assault  by  the  plaintiff,  and  th<)  defendant's 

See  Com.  Dig.  Pleader,  8  M.  16, 17,  and  the  self-defense,  as  in  the  form,  ante,  1069,  and 

forms,  8  T.  R.  299,  78.-8  Wcntw.  116.— 2  post,  1074. 

Rich.  C.  P.  59— Plead  A.  495,  6.  (m)  This  is  sufficient,  8  Wils.  71,  78.    8  T. 

(/)  A  wounding  cannot  be  justified  merely  R.  78,  299. 

in  defense  of  possession,  (8  T.  R.  299.— Com.  («)  As  to  this  request,  see  1  C.  &  P.  6.— S 

Dig.  Pleader.  8  M.  16.  17.— 1  Salk.  407.—  T.  R.  299,  78. 

Lutw.  1488.)— Though  if  the  plaintiff  attempt-  (0)  As  to  this  allegation,  see  1  Saand.  78, 

ed  to  enter  the  house  with  force  it  is  other-  80,  n.  8. 

wise,  see  the  law  and  precedent,  8  T.  R.  78.  (p)  As  to  this  averment,  see  ante,  toI.  i. 

If  the  plaintiff,  upon  the  attempt  to  remoTe  Index,  "Qims  ett  eadem,"  &c.  2  Btra.G94.— 2 

him,  resisted,  and  was  guilty  of  an  assault  Saund.  5,  n.  8 — 1  Saund  81f  n.  8  ;  85,  298, 

upon  the  defendant  or  his  family,  and  the  de-  and  see  the  forms,  Cowp.  162,  171. — 2  Bro. 

Ifendant  did  actually^  beat  or  wound  him  in  Ent.  189.   When  the  house  is  in  the  same  par- 

—                 self-defense,  those  acts  may  be  justified,  8  T.  ish  or  place  as  stated  in  the  declaration,  this 

R.  299. stating  at  the  f,  in  the  above  form,  the  ftTerment  is  to  be  omitted. 
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[Adio  non^  as  ante^  906.] — Because  he  says,  that  he  the  said  de-       ^ 
fadant,  long  before  and  at  the  said  time  when,  &c.  was  lawfally  possessed   ""'^'"^ 
if  a  certain  public-house,  situate  at,  Ac.  aforesaid.     And  the  said  plain-  pBPBjjsEOf 
tf  a  little  before  the  said  time  when,  &c.  entered  and  came  into  the  said  ppasEssioN. 
loose  of  the  said  defendant,  and  then  and  there  made  a  great  noise  and  Theiikoof 
^^btnrbance  therein,  and  the  said  plaintiff  then  and  there  behaved  and  con-  *  p^biio 
lAicted  himself  in  a  rude,  quarrelsome,  and  uncivil  manner  towards  divers    ^*^^' 
fersoDS  then  and  there  lawfully  being  in  the  said  house,  and  thereby  th«n  ^ 
;4Bd  there  greatly  disturbed  and  disquieted  the  said  defendant  and  his 
'  ftfflily,  and  the  said  other  persons  so  being  in  the  said  house,  in  the  peace- 
M^  and  quiet  occupation,  and  enjoyment  thereof;  whereupon  the  said 
defendant  then  and  there  requested,  &c. — \_Same  as  in  the  last  preceding 
formtoAe  end,'\ 

1  ^[Fintpleay  general  isstie^  as  ante^  1061 ;  second  plea^  as  follows ;] —  [*1076  ] 
d  for  a  further  plea  in  this  behalf  [as  to  the  assaulting,  beating,  and  The  like  in 
king  the  said  plaintiff  with  a  stick,  as  in  the  said  first  count  of  the  said  ^^^^^ 
laration  mentioned  (r)  the  said  defendant,  Ac.  [^by  ieave^  Sfc,  actio  tiff  >s  entiy 
,  as  anle^  907  ;]  because  he  says,  that  he  the  said  defendant  before  into  dctou- 
at  the  said  time  when,  Ac.  in  the  said  [first  count  of  the  said]  decla-  ^*^iJ|^ 
ion  mentioned,  was  lawfully  possessed  of  and  in  a  certain  m^essuage  or  hoase"!^'). 
relling-honse,  situate  at,  Ac.  in  which  he  the  said  defendant  did  then 
there  inhabit  and  dwell,  and  that  he  the  said  defendant,  being  so 
^d  thereof,  the  said  plaintiff,  just  before  the  said  time  when,  Ac. 
vit,  on  the  same  day  and  year  aforesaid,  to  wit,  at,  Ac.  (vemie^  afore- 
1,  with  force  and  arms,  and  with  a  strong  hand  (5),  did  attempt  and 
ideaTor  forcibly  to  break  into  and  enter  the  said  messuage  or  dwelling- 
of  the  said  defendant,  without  the  leave  or  license,  and  against  the 
of  the  said  defendant,  whereupon  the  said  defendant,  at  the  said  time 
rhen,  Ac.  being  in  the  said  messuage  or  dwelling-house,  in  order  to  pre- 
re  the  peaceable  and  quiet  possession  thereof,  did  then  and  there  re- 
and  oppose  such  entrance  of  the  said  plaintiff  into  his  said  messuage 
dvelling-house,  and  in  so  doing  did  necessarily  and  unavoidably  com- 
the  said  several  supposed  trespasses  in  the  introductory  part  of  this 
ij  and  in  the  said  declaration  mentioned,  and  as  he  lawfully  might  for 
cause  aforesaid ;  and  so  the  said  defendant  in  fact  saith,  that  if 
damage  or  injury  then  and  there  happened  to  the  said  plaintiff,  it  was 
rioned  by  the  said  defendant's  said  defense  of  his  said  possession  of 
said  .messuage  or  dwelling-house,  against  the  said  plaintiff,  which  are, 
ir^[Qmclvde  a^  in  the  form  j  ante,  1074,  from  the  f,  with  a  verification, 
ante,  907.] 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows :] —  DefJenw  of 
id  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  of  the  said  PJ»«Mion 
lintiff  in  the  said  first  count  mentioned,  and  beating  and  ill-treating  him  (^)^  ^ 
therein  mentioned  (u),]  the  said  defendant,  by  leave  of  the  court  here, 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute 

(9)  8ee  the  fonn,  8  T.  R.  78  ;  and  the  notes  battery  and  woanding,  8  T.  R.  78. 

^tbl»nB,ante,  1078  ;  1068,  note.  (0  As  to  thU  plea,  see  8  T.  R.  78,  and 

[(r)  ILis  enameTation  of  the  trespasses  in-  ante,  1078,  n.  t. 

' '  to  be  Jiistiil«],  must  depend  on  the  (tt)  This  enumeration  of  the  trespasses  in- 

ots  in  the  declaration,  and  in  .many  tend^  to  be  jqstified,  most  depend  on  the 

is  anneeessary.                                         '  statements  in  the  declaration,  and  in  many 

(<)  A  forcible  attempt  to  enter  will  jastilV  a  cases  is  wholly  unneoessary. 

Vol.  ni.  20 
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w       in  that  case  nuule  and  provided,  saith  iliat  *the  said  plaintiff  ong&l  not  lo 

PEB30IM.  j^^^Q  ^p  maintain  his  aforesaid  action  thereof  against  him,  because  he  sayi 

DEFENSE  or  ^^^^  ^®  ^^®  ^^^  defendant,  before  and  at  the  said  time  when,&c.  waslaw^i 

possEssioir.  fully  possessed  of  and  iii.  a  certain  close,  to  wit,  a  close  called [or 

abutting,  &o,  setting  otU  the  abuttals^  <is  pointed  outj  anfe^  868,]  in  tb0 

parish  of in  the  county  aforesaid^  [and  of  a  certain  gate  of  and  be* 

longing  to  the  same  .close,]  and  being  so  possessed,  the  said  plaintiff,  a 
little  before  the  said  time  when,  &c.  with  force  and  arms,  and  with  a  strong 
^band,  and  without  the  license  or  permission,  and  against  the  will  of  the  sail 
defendant,  did  force  and  break  open  [the  said  gate,]  and  as  much  as  ia 
him  the  said  plaintiff  lay,  did  attempt  and  endeavor  forcibly  to  break  infai 
and  enter  the  said  close  of  the  said  defendant,  [and  forcibly  to  drive  iiitii 

the  said  close  a  great  number,  to  wit, sheep  of  the  said  plaintiff  (w)l 

and  would  then  and  there  unlawfully  aod  forcibly,  with  a  strong  hand^ 
have  affected  and  accomplished  such  unlawful  attempt  and  endeavor,  with* 
out  the  license  or  permission  of  the  said  defendant,  and  against  his  wil^^ 
if  the  said  defendant  had  not  defended  his  said  possession  of  his  said  doaa 
[and  gate]  whereupon  the  said  defendant,  being  then  in  his  said  clo8% 
and  during  the  said  forcible  and  wrongful  attempt  and  endeavor  of  tbtt^ 
said  plaintiff,  did,  at  the  said  time  when,  &o.  defend  his  the  said  defeod^i 
ant's  possession  of  his  said  close  [and  gate]  and  oppose  and  resist  thaj 
said  attempt  and  endeavor  of  the  said  plaintiff,  as  it  was  lawful  for  hifltl 
the  said  defendant  to  do  on  the  occasion  aforesaid :  And  the  said  defen^i 
ant  further  saith,  that  if  any  damage  or  injury  then  and  there  happend|| 
to  the  said  plaintiff,  the  samie  happened  of  the  wrong  of  the  said  plaintil|l 
and  in  the  defense  by  the  said  defendant  of  his  said  close  [and  gate»j 
without  this  he  the  said  defendant  was  guilty  of  the  said  several  tres^ 
passes  in  this  plea  mentioned,  or  any  of  them,  at,  <fcc.  (yenue^  aforesaictiJ 
luPBiaoN-  or  elsewhere,  or  in  any  other'  manner  than  as  in  this  plea  mentioned  (z^k  \ 
MEMT  WITH  ^jj^  ^t^ja^  ^Q^ — IConclude  with  a  verification^  as  ante^  907,  sixth  form.]  j 

CE88.  (y).  *  I 

Pica  by  [First  plea,  general  isstiCy  as  ante^  1061,  second  plea  as  Jbllotos  :]'^ 

twodefen-  And  for  a  further  plea  in  this  beheJf,  [as  to  the  assaulting,  beating,  wa9^ 
dwiarotion  il^treating  of  the  said  plaintiff  as  in  the  said  first  count  of  the  said  declart^ 
ibr  assault  tion  mentioned,  and  compelling  him  to  get  into  the  said  cart  in  the  " 
andimpris-  first  couut  mentioned,  and  to  go  and  travel  therein  the  djstance  in  the 
^hiTpiain-  ^^^^^  mentioned,  and  as  to  the  imprisoning  the  said  plaintiff,  and  keepi 

tiff  com- 
mitted a  (to)  These  ayflrmentB  mxmt  oorraqrand  with    whioh  oese  the  general  replioation  tU  tiytfM 


breaoh  of    the  fiicts.  would  be  intuffioieat ;  sometimes*  ]ibwefaL||i 

the  peace        (x)  As  to  this  aTerment,  see  ante,  1074,  is  best  for  him  not  to  join  in  the  pleai  8«7i 

in  the  n.  p.  .  Bing.  628.    Where  a  party  merely  acts  in  fm\ 

house  of         (y)  Bee  a  precedent  of  a  justification,  by  a  aid,  and  assistance  of  the  ofi&ser,  he  may  ds* ; 

one  of         sheriff  at  an  election,  1  Taunt  146.  ^d  under  the  general  issue,  8  Gampb.  2S7j  i 

them,  and       {z)  As  to  pleas  of  this    description,  see  but  not  so  if  he  acts  as  the  prime  motM 

that  the      Com.  Dig.  Pleader,  8  11 '22,  and  the  prece-  and  principal  in  the  transaction,  2  Stark.  4a 

other  de-     dents,  9  Wentw.  Index,  ciii.    A  peace  officer  Holt,  C.  N.  P.  478,  and  a  private  indiTid«i| 

fendant  as   acting  by  rirtue  of  his  office,  need  not  join:  in  who  makes  the  charge,  aod  imta  the  constsUll 

a  constable  the  plea,  but  may  plead  the  general  issue,  and  in  motion,  cannot  justify  under  the  genend  i^ 

apprehend-  give  the  special  matter  in  evidence,  7  Jac.  1,  sue  ;  he  must  plead  the  special  circumstaiMk ' 

ed  plain-     c.  £>,  and  21  Jac.  1,  c  12.— See  Bum,  J.  26th  by  way  of  juHtification,  Holt,  G.  N.  P.  43K 

tiff,  and       ed.  *<  Concto&Ze.'*— 1  Stra.  446.-9  B.  k  Ores.  See  precedents  for  ple&s  justifying  the  remoM 

carried        816.    It  may,  however,  frequently  be  adri-  of  the  plaintiff  out  of  church  for  makhig  ^1 

him'  before  sable  for  such  officer  to  join  in  the  plea,  in  turbanoe  in  it,  4  D.  &  R.  217^—2  B.  &  C.  Oi%«! 

a  mngis-      order  to  nartow  the  evidence  on  the  trial,  es-  S.  C. 

trato  (ar.)    pecially  when  he  acted  under  a  warrant,  in  *  . 
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lod  detaining  bim  in  prison  for  *the  said  time  in  the  said  first  connt  men-        "^ 
fimed  (a)  J  the  said  defendants,  by  leave  of  the  court  here  for  this  pur-    '^^^ 
|o0e  first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  ikp^ison- 
osemade  and  provided,  say,  that  the  said  plaintiff  ought  not  to  have*  or     ment 
feaintain  his  aforesaid  action  thereof  against  them,  because  they  say,  that   without 
Ubreaud  at  the  time  when,  &c.  in  the  said  first  count  mentioned,  the    ^^"^ 
ftid  C.  D.  was  lawfully  possessed  of  a  certain  dwelling-house,  situate  at 
—  and  the  said  G.  D.  being  so  possessed  thereof,  the  said  plaintiff,  just 
before  the  said  time  when,  &c,  to  wit,  on,  &g.  in  the  said  declaration 
iDentioued,  at,  &c.  (yenue^  aforesaid,  entered  and  came  into  the  said  The  plain- 
(veiiing-honse,  and  then  and  there,  with  force  and  arms  made  a  great  tiff's 
arise,  disturbance,  and  affray  therein,  and  then  and  there  insulted,  abused,  ^Jf^^. 
md  ill-treated,  the  said  G.  D.  and  his  family,  in  the  said  dwelling-house, 
ttd  greatly  disturbed  and  disquieted  them  in  the  peaceable  and  quiet 
poEscssion  of  the  said  dwelling-house,  in  breach  of  the  peace  of  our  said 
lord  the  king;  whereupon  the  paid  G.  D.  then  and  there  requested  the  Beqaeston 
idd  plaintiff  to  cease  his  said  noisa  and  disttrbance,  and  to  depart  from  ^i™  ^ 
i&d  out  of  the  said  house,  which  he  the  said  plaintiff  then  and  there  wholly  ^^hj^'p^ 
fdbsed  to  do,  and  continued  in  the  said  house  making  the  said  noise,  dis-  fusoi. 
tarbdnce  and  affray  therein,  and  then  *and  there  threatened  the  said  C.  D.  [•1078] 
tnd  his  family,  that  he  would  continue  making  his  said  noise  a«)d  disturb- 
iace  in  the  said  house  during  the  wlole  night,  and  hinder  and  prevent 
fte  said  C.  D.  and  his  family  from  sleeping  or  enjoying  any  quiet  or  re- 
^se  in  the  said  house,  whereupon  the  said  C.  D.  in  order' to  preserve  the 
Ijeace,  and  restore  good  order  and  tranquillity  in  his  said  house,  then  and 
ftere  gave  charge  of  the  said  plaintiff  to  the  said  E.  F.  then  and  there  piaintiff 

Wag  a  constable  of  the (6)  who  then  and  there  saw  and  had  view  given  in 

(c)  of  the  said  breach  ofihe  peace,  so  comipitted  by  the  said  plaintiff  as  *^"^?L{*^  * 
Ibresaid,  and  then  and  there  requested  the  said  E.  F.  so  being  such  con- 
iCtble  as  aforesaid,  to  take  the  said  plaintiff  into  his  custody,  and  carry 
Vm  before  some  justice  or  justices  of  our  said  lord  the  king,  assigned  to 

fcep  the  peace  in  and  for  the  said  county  of to  answer  the  premises, 

lid  to  be  dealt  with  according  to^law,  and  the  said  E.  F.  so  being  such  con- 
iCaUe  as  aforesaid,  at  such  request  of  the  said  G.  D.  then  and  there  gently  ^h^  moi^ 
ted  his  hands  on  the  said  plaintiff  for  the  cause  aforesaid,  and  did  then  iiurmnnu$ 
IW  there  take  the  said  plaintiff  into  his  custody,  and  did  carry  and  con-  *w/»onirt. 
itet  the  said  plaintiff  from  and  out  of  the  said  house  ((f),  in  order  to 

(i)  Tha  enmneralaoli  of  the  tfttpanes  in-  Hblt,  C.  N.  P.  478 — ^R.  Si  M.  C.  C.  182.— 

^>M  to  be  justified,  must  depend  on  the  Burn,  J.  "  Arrtit ;  *'  but  set  2  Hale,  90.—^ 

Mtenats  ki  the  decUursftion,  and  is  in  many  Camp.  420,  and  as  to  these  pleas  in  general, 

MeiirhoDy  nniiecessary.  see  1  Chit  Critn.  Law,  2S.    There  are  prece- 

{k)  Tike   eare  that  this  appointment  be  dento,  however,  omitting  sach  statement,  9 

J*^lj  described  ;  he  most  be  appointed  for  Wentw.  27,  844,  6  ;  and  in  a  cose,  where  the 

ainniifaip,  fto.  and  not  tor  a  parishr,  7  East,  disturbanee  had  beoA  made  in  a  house  late  at 

•W'   Who  is  not  an  aiithorised  officer,  5  Esp.  hight,  and  the  plaintiff  would  not  go  out,  but 

•»  III— Bum,  J.  26th  edit  **  ConttabU.**  was  not  guilty  of  a  breach  of  the  peace  within 

(()^^  plea  Justifying  an  imprisonment  the  view  of  the  constable,  a  very  able  Pleader 

ryaccBStable  not  under  a  warrant,  it  seems  advised  a  special  plea,  omitting    the  above 

-  j|***U7  in  general  to  aver,  that  Uie  oonstable  statement,  considering  that  a  practice  con<- 

y  w*p  of  the  breach  of  the  peace,  for  it  has  trary  to  the  above  decisions  had  so  long  pr»- 

iM  decided  that  a  constable  cannot  arrest  fbr  railed,  and  was  so  necessary  fbr  the  miante- 

^>ftay  out  of  his  view  without  a  warrant,  nance  of  a  proper  police,  that  probably  a  dil^ 

*Mpt  tiony  is  likeiy  to  ^ue,  Cro-  Eliz.  876.  ferent  decision  might  not  now  take  place. 

-^  bp.  £ep.  MO. — 8>  Hawk.  PI.  Cr.  174,  {d)  This  and    the  subsequent  averments 

M ;  Book  2,  e:  18,  s.  8 — 1  Esp.  Rep.  294.—  must  correspond  with  the  furts. 


1079  PLEAS  IN  BAB. 


w^     carry  and  convey  him  before  such  justice  as  aforesaid,  to  be  there  dealt 

'"""^   with  according  'to  law  for  his  said  ofiFencc  and  breach  of  the  peace,  to  wit^ 

at,  &c.  (venue}  aforesaid  ;  and  because  it  was  then  and  there  late  at  night 


PEBflOXB. 


IMPBIBOK 


MEKT      (cl),  and  an  unseasonable  time  for  the  said  E.  F.  to  carry  the  said  plain- 
wiTHODT    tiff  before  such  justice  as  aforesaid,  he  the  said  E.  P.  so  being  such  con- 


PROcsas. 


.  ^  ^        Stable  as  aforesaid,  for  that  reason  and  for  the  cause  aforesaid,  neceM|- 

And  be-  -•         -  .-.i.  _. —        ,,  ,-•,   .^» 

cause  it 
was  too 

late  at       u^^t  morning ;  and  the  said  defendants  further  say,  that  on  the  next  mom- 


cause  it      ^^^7  and  unavoidably  imprisoned  the 'said  plaintiff,  and  kept  and  detained 
was  too      him  in  a  certain  prison  in  the  parish  aforesaid,  called  the until  the 


'fti 


coMuWe    i^g  «8  soon  as  conveniently  could  be,  he  the  said'E.  P.  so  being  such  con- 
kept  him    stable  as  aforesaid,  endeavored  to  carry  and  convey  the  said  plaintiff  be- 
in  custody,  fore  such  justice  as  aforesaid,  to  answer  the  said  premises,  and  to  be  dealt 
f-^t^t^be  ^^^^  according  to  law,  and  because  no  justice  as  aforesaid  could  be  found 
found  L     near  to  the  said  prison,  and  because  it  was  then  and  there,  expedient  and 
the  way      neccssary  that  the  said  plaintiff  should  go,  proceed,  and  be  carried  in  the 
said  cart  before  such  justice  as  aforesaid,  for  the  purpose  aforesaid,  an4; 
because  the  said  plaintiff  then  and  there  refused  to  get  into  such  cart  for; 
the  purpose  aforesaid,  he  the  said  E.T.  so  being  such  constable  as  afore-i 
said,  and  the  said  C.  D.  in  his  aid  and  assistance,  and  at  his  request,  did; 
gently  lay  their  hands  upon  the  said  plaintiff,  and  did  then  and  theni  | 
gently  force  and  compel  the  said  plaintiff  to  get  into  the  said  cart,  and  toj 
go  and  travel  therein  the  said  distaftce  in  the  said  declaration  mentionedt 
in  order  that  he  the  said  plaintiff  might  be  carried  and  conveyed  by  iht 
said  E.  F.  so  being  such  constable  as  aforesaid,  before  such  justice  ai; 
aforesaid,  to  answer  the  premises,  and  be  there  dealt  with  according  ti 
On  plain-   law,  for  his  said  offence  and  breach  of  the  peace.     And  the  said  defenifri 
tiff  »s  sub-  ants  further  say,  that  afterwards,  and  while  the  said  B.  P.  so  being soc^s 
^iTre-      constable  a^s  aforesaid,  was  so  carrytng  and  conveying  the  said  plainti 
quest,  de-  before  such  justice  as  aforesaid,  to  wit,  on;  &c.  aforesaid,  at,  Ac.  (venMeJ- 
fendants     aforesaid,  he  the  said  E.  P.  at  the  special  solicitation  and  request  of  the ; 
Wm^tTitt)    ^^^^  plaintiff,  upon  his  making  a  reasonable  and  proper  submission  for  th^j 
at  Urge.     Said  offeucc,  and  with  the  consent  of  the  said  plaintiff,  discharged  thesaiC 
plaintiff  from  and  out  of  his  said  custod]^,  and  then  and  there  permitted[^ 
him  to  go  at  large,  without  carrying  him  before  such  justice  as  aforesai^ 
(/),  as  they  the  said  defendant  and  E.  P.  lawfully  might  for  the  cauaij 
aforesaid,  which  are  the  same  supposed  trespasses  in  the  introductoi]^ 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  abov^j 
thereof  complained  against  the  said  defendants  (§•). — And  this,  Ac— ^j 
[  Conclude  toitk  a  verification^  as  ante,  907,  siaUhform.'] 

[•1080]      [* First  pha^  general  issue ^  as  ante^  1061;  second  pUa^  asfoUows'X^ 
The  like  in  — And  for  a  further  plea  in  this  behalf,  [as  to  the  making  the  saidassawj 
ro       upon  the  said  plaintiff  in  the  said  first  cougt  of  the  said  declaration  men^i 
^y     tioned,  and  imprisoning  him,  and  keeping  and  detaining  him  in  prison  for* 
jriTate  part  of  the  said  time  in  the  said  first  count  mentioned,  to  wit,  for  tW 
penwn  on.  gpace  of  eight  hours,  part  of  the  time  in  that  count  mentioned,]  the  saii 
y  ^  '*       defendant  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtain*! 
ed,  according  to  the  form  of  the  Statute  in  that  case  made  and  providedi' 

(e)  This  and    the  subsequent    avermentB    able  in  a  case  of  mere  affray  or  branch  of  thi^ 

™^i.®**T*^P°"^  ^**^  *^®  ^^^'  P«W5«'  I<i-  and  see  8  C.  &  P.  897. 

•   ♦   iJ        *  statement  of  defendant's  release  {g)  It  may  be  necessary  in  some  c«?cs*j 

» to  be  according  to  the  fact  ;  qwert  the  suf-  insert  the  averment,  «nte,  1074,  note, 

ficiency  of  thm   rtAtcment.  5  East.   298.-3  {h)  See  the  notes  to  the  lorraer  prwedent. 
JIawk.  P.  C.  171      It  shouM  seem  it  is  iustifi- 


a  more 

concise 

form 

the  priTate 
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«j8,  that  the  said  plaintiff  ongbt  not  to  hare  or  maintain  his  aforesaid  ^ 

iMlSm  thereof  against  him,  becaase  he  says,  that  just  before  the  said  time  ^"^^"' 

fkeD,  &c.  in  the  said  first  count  mentioned,  to  wit,  on  the  same  day  and  mpKisoii- 
jttr  aforesaid,  at,  &c.  (vemie)  aforesaid,  the  said  plaintiff  wiih  force  and 


MKNT 


MBS,  ic.  made  an  assault  upon  the  said  defendant,  and  beat  and  ill-  without 
Inatod  him,  and  thereupon  the  said  defendant  then  and  there  gave  charge  ^^^^' 
tf  the  said  plaintiff  to  a  certain  peaoe-officer  of  our  said  lord  the  king,  to 
vit,  ooe  E.  F.  who  then  and  there  had  view  of  the  said  breach  of  the 
lioceof  oar  said  lord  the  king,  so  committed  by  the  said  plaintiff  as  afore- 
su(i,aad  requested  the  said  peace-officer  to  take  the  said  plaintiff  into  bis 
entody,  and  carry  him  before  some  justice  or  justices  of  our  said  lord  the 

Uflg,  assigned  to  keep  the  peace  in  and  for  the  said  county  of to  an* 

Her  the  premises,  and  to  be  examined  and  dealt  with  according  to  law ; 
nd  the  said  p^ace-officer,  at  such  request  of  the  said  defendant,  and  th^ 
Mid  defendant  in  the  aid  and  assistance  of  the  said  peace-officer,  then 
lad  there  gently  laid  their  hands  upon  the  said  plaintiff,  in  order  to  take, 
nd  did  then  and  there  take  the  said  plaintiff  into  the  custody  of  such 
pnee-officer,  and  kept  and  detained  him  so  in  custody  until  the  said 

Kiotiff  afterwards,  and  as  soon  as  conveniently  could  be,  was  carried 
ore  one  of  his  majesty's  justices  assigned  to  keep  the  peace  in  and  for 

Ike  said  county  of for  examination  concerning  the  premises,  and  to 

le dealt  with  according  to  law,  and  on  that  occasion  the  said  plaintiff  was 
Messarily  and  unavoidably  imprisoned,  and  kept  and  detained  in  prison 
iir  the  said  space  of  time  in  the  introductory  part  of  this  plea  mention- 
id,  as  he  lawfully  might  for  the  cause  aforesaid ;  which  are  the  same 
Apposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  • 
^ereof  the  said  plaintiff  hath  above  thei*eof  complained  against  him  the 
■id  defendant.  And  this,  &c. — [  Conclude  with  a  verification^  as  antCj 
9n,  sixth  form.'] 

,  [Actio  no»,  as  ante^  906 ;  and  if  only  part  of  the  trespass^  ojr  stated  in 
i^dechrationy  can  bejustified^  then  confine  the  commencement  of  the  plea 
■ODrrfing-^y.] — ^Because  he  says,  that  the  said  plaintiff,  before  the  com- 
pission  of  the  said  supposed  trespasses  in  the  said  declaration  mentioned, 
hirit^on,  Ac.  (day  of  the  felony^  or  about  it^  at,  <fec.  (venue^  [here 
Itef  the  offence  committed  by  the  plaintiff  in  substance^  as  you  would  state 
^i^anindictment,  as  thus :] — [being  then  and  there  employed  as  a  clerk 
to  the  said  defendant,  did,  by  virtue  of  such  his  employment,  then  and 
ftwe,  and  whilst  he  was  so  employed  as  aforesaid,  receive  and  take  into 
M  possession  certain  money,  to  a  large  amount,  to  wit,  to  the  amount  of 
1^100,]  [or,  goods  and  chattels,  to  wit,  &c.  as  the  case  was,]  for  and  in 
m  name  and  on  the  account  of  the  said  defendant  his  master,  as  afore- 
jw,aDd  the  said  money  [or,  goods  and  chattels,]  then  and  there  fraudu- 
1j  and  feloniously  did  embezzle.  And  the  said  defendant  further  saith, 
the  said  plaintiff  then  and  there,  in  manner  and  form  as  aforesaid,  the 
last-mentioned  money  [or,  goods  and  chattels,]  the  property  of 
said  defendant  his  master  as  aforesaid,  from  the  said  defendant  felo- 
ny did  steal,  take  and  carry  away,  against  the  form  of  the  Statute  in 

W  The  plea  may  be  rwidily  adapted  to  a  shoald  have  been  committed  by  some  one.     If 

"  where  plaintiff  has  been   guilty  of  any  committed  by  plaintiff  the  alwve  pica  will  be 

'felony  or  misdemennor.    In  order  to  jus-  correct,  but  if  committed  by  some  otlier  p*»r- 

JV» private  person  in  arrenting  another  for  son,  and  plaintiff  be  siispocte*!  of  il,  then  the 

**J.  it  is  alwohitely  rcquiaite  that  a  felony  plea  should  be  as  post,  lOSl. 


Pleft,  justi- 
fying im- 
prisoning 
plaintiff, 
and  taking 
him  before 
a  magis- 
trate, he 
having 
been  guilty 
of  a  felony 
oa  7  &  S 
Geo.  4.  c' 
29,  8.  47, 
as  a  clerks 
in  embes- 
slement  of 
defendants 
property 

(0. 
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luFUfloir-  thai  oase  imide  and  provided,  and  against  tiie  peMe  of  our  lorl  tlie  Inng;! 
wnaouT  therefore  the  said  defendant  did,  at  die  said  tine  when,  Ac.  in  the  Mil| 
FRocBH  deelaration  mentioned,  gently  lay  his  hands  on  the  said  plaintiff,  and  [||^ 
Uie  defendant  gave  plaintiff  in  charge  of  a  constable^  tJrnn  ttaie  ihefadi. 
and  as  between  the  inverted  oemmas,  thos :}  ^^  did  give  the  said  plaintiff'' 
in  charge  to  one  J.  E.  then  and  there  being  a  constable  and  peacenoffiooif 
of  and  for  onr  said  lord  the  king,  tn  and  fi^  the  county  of  S.  (or  towa' 
and  boroagh  of  S.  in  the  county  of  S.)  and  then  and  there  requested  thai 
said  constable  and  peace-officer  to  take  -the  said  plaintiff  in  his  custodyi 
and  safely  keep  hin)  until  he  could  be  carried  and  conveyed,  and  to  carrf 
and  convey  him  before  some  one  of  the  justices  assigned  to  keep  the  peaed 
of  our  said  lord  the  king,  within  the  said  county,  [or,  town  and  borouj^l 
and  to  hear  and  determine  divers  felonies  and  misdemeanors  commitMl 

m  — 

within  the  said  county,  [or^  town  or  .borough,]  to  be  examined  by 
before  such  justices  touching  and  concerning  the  premises,  and  to  be 
ther  dealt  with  according  to  law ;  and  on  that  occasion  the  said  J.  K. 
being  such  constable  and  peace  officer  as  aforesaid,  at  the  request  of 
said  defendant"  then  and  there  did  take  the  said  plaintiff  into  his  cm 
and  as  soon  as  conveniently  could  be,  to  wit,  on  the  day  and  year  afc 
said,  the  said  plaintiff  was  carried  and  conveyed  into  custody  before 
A.  Esq.  one  of  the  justices  assigned  to  keep  the  peace  of  our  said  1< 
the  king,  within  and  for  the  said  county,  (or,  town  and  borough,) 
also  to  hear  and  determine  divers  felonies  and  misdemeanors  within 
said  county,  [or\  town  and  borough,]  committed,  to  be  examined  by 
before  the  said  J.  A.  touching  and  conceming-the  premises,  and  to 
further  dealt  with  according  to  law  (Af),  and  by  means  of  the  said  sevei 
premises  aforesaid,  the  said  plaintiff  was  imprisoned,  and  kept  and  ' 
tained  in  prison,  for  the  said  space  of  time  in  the  said  declaration 
tioned,  the  same  being  a  reasonable  time  for  that  purpose,  and  lawfbl 
just  for  the  cause  aforesaid.     Which  are  the  supposed  trespasses  in 
said  declaration  mentioned,  and  whereof  the  said  plaintiff  hath 
[•1081  ]  thereof  complained  against  the  said  defendant,  •and  this  he  is^  ready 
verify,  Ac. — [  Conclude  vnth  a  verificalionj  as  ante,  907.] 

If  any  doubt  a^  to'  tohether  plaintiff  was  a  clerk  or  servant  wiikin 
act  J  add  another  plea  precisely  similar  ^  except  in  stating  the  plaintiff 
"  a  servant^*  instead  of  *'  clerk.^* 

Pl«,jurtl-      IFirst  plea^ general  issue  as  ante^  106;  second plea^  as  follows:] 
mfeoniiMnt  A"^  for  a  further  plea  in  this  behalf  [as  to  the  assaulting,  seizing,  and " 
of  plain-     ing  hold  of  the  said  plaintiff,  as  in  the  first  count  of  the  said  declaratii 
tiff,  onstif-  mentioned,  and  pulling  and  dragging  about  her  the  said  plaintiff,  and  fo 
flS^y  (0.  '°°  ^°^  compelling  her  the  said  plaintiff  to  go  from  and  out  of  a  cei 
dwelling  into  the  public  street,  and  forcing  and  compelling  her  to  go  in 
along  the  said  streets  to  the  said  mansion-house,  in  the  said  first  count  d 
tioned;  and  as  tolmprisoning the  said  plaintiff,  and  keeping  and  detail 
her  in  prison  for  the  said  time,  in  the  said  first  count  also  mentioned] ; 

(fc)  When  the  magistrate  has  fuU  poBses-  cause  of  suspicion,  4  Tannt.  84;  Holt,  C, 

sion  of  the  charge,  the  party  hiying  it.  in  gen-  P.  478.    As  to  the  causes  for  such  suspW 

era]  ceases  to  he  an  actor  in  the  matter,  and  see  Burn,  J.  tit  ««^rre»<." ^The  questwa  _, 

"^K"m'  justify  acts  done  subsequently.  probable  cause  is  a  mixed  proposition  of  M 

(/)  The  plea  justifying  the  apprehension  of  and  fact.    See  5  BLuglu   664,  and  the  c  ^ 

plaiatiif  on  suspicion  of  felony,  must  show  the  there  cited. 
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{id defendant  by  leave,  ^.  aaiih  [aclio  non^  as  antey  997.} — Because  he 
p,  that  before  and  at  the  time  when,  &c.  to  wit,  on,  <l;c.  aforesaid,  at,   ^'^^ 
%{v€mui)  aforesaid,  [her^  stale  the  felony  to  have  been  committed^  and  umxaos" 
ll  ui»se$  of  suspicion  against  the  piainiiff^  and  which^  in  the  plea  in  gties-      memt 
was  stated  as  follows  i] — ^'*  the  said  plaintiff  was  the  servant  of  the   '^'^^^^ 
defendant,  and  was  then  and  there  living  and  residing  in  the  house  of 
the  said  defendant;  and  the  said  plaintiff^  so  being  such  servant  as 
bresaid,  to  wit,  at,  &c.  divers  goods  and  chattels,  to  wit,  20  pair  of 
P  stockings  and  100  yards  of  lace,  of  great  value,  to  wit,  of  the  value 
the  property  of  the  said  defendant,  had.  been  and  were  feloniously 
}D,  taken,  and  carried  away  from  oat  of  the  possession  of  the  said 
idant  (m),  and  afterwards,  to  wit,  on,  &c.  at,  &c.  divers,  to  wit,  20 
les,  ^containing  the  said  goods  and  chattels  so  feloniously  taken  and  [*1082  ] 
jjried  away  as' aforesaid,  were  fo.und  and  discovered  hidden  and  con- 
in  a  certain  cellar  of  and  belonging  to  the  house  of  the  said  dc- 
it,  and  to  which  the  servants  of  the  said  defendant  had  access,  and 
said  bundles,  containing  the  said  goods  and  chattels,  being  so  found 
dij»€otered  as  aforesitid,  were  immediately  seized  and  taken  away  by 
said  plaintiff,  the  said  plaintiff  then  and  there  averring  that  the  same 
the  property  of  her  the  said  plaintiff,  and  the  said  plaintiff  then  and 
endeavored  to  burn  and  make  away  with  the  said  bundles,  with  their 
kts  aforesaid,  and  did  actually  bum  divers,  to  wit,  10  of  the  said 
so  containing  the  said  goods  and  chattels,  the  property  of  the 
defendant  as  aforesaid ;"  wherefore  the  said  defendant  having  good 
l)ffobable  .cause  of  suspicion,  and  vehemently  suspecting  the  said  plain- 
have  been  guilty  of  or  concerned  in  the  stealing  and  carrying  away 
le  said  goods  and  chattels  of  the  said  defendant,  and  to  have  feloni- 
taken  and  carried  away  the  same,  did,  at  the  said  time  when,  &c. 
Ij  lay  hands  on  the  said  plaintiff,  and  did  give  the  plaintiff  in  charge 
te  W.  S.  then  and  there  being  a  constable  and  peace  officer  of  and 
[Mr  lord  the  kinir,  in  and  for  the  [city  of  London]  aforesaid,  and  then 
there  requested  the  said  constable  and  peace  officer  to  take  the  said 
itiff  into  bis  custody,  and  safely  keep  her  until  she  could  be  carried 
convejed,  and  to  carry  and  convey  her  before  somft  one  of  the  jus- 
i  assigned  to  keep  the  peace  of  our  said  lord  the  king  within  and  for 
icity  of  London,  and  to  hear  and  determine  divers  felonies  and  misde- 
^rs committed  within  the  said  city  of  London,  to  be  examined  by  and 
such  justice,  touching  and  concerning  the  premises,  and  to  be  fur- 
dealt  with  according  to  law  ;*  and  on  that  occasion  the  said  W.  S,  so 
Bach  constable  and  peace  officer  as  aforesaid,  at  the  request  of  the 
defendant,  did  then  and  there  gently  lay  his  hands  upon  the  said 
""*  (n)  take  the  said  plaintiff  into  his  custody,  and  as  soon  as  con- 
could  ]be,  to  wit,  on  the  said day  of in  the  year  afore- 

the  said  plaintiff  was  carried  and  conveyed  in  custody  to  and  before 


ui*arre8t  hy  %  priyate  iadi-  .  own  head,  takes  a  ptfty  into  oastody  on  sna- 
It  iranrant,  on  aospieion,  it  is  ab-    pioioD,  8  CiMnp.  420. 
wettsuy  that  a  felony  shaU  have        (n)  If  the  plaintfff  rtiisted,  see  the  ibnn, 
^•>MIj  oommitted.     6  B.   &  a  687  ;    po«t»  1066,  6. 
^^  tlw  oise  of  a  eonstahle,  irho»  of  his 


1082 


PLEAS  IN   BAR, 


TO 
PEBSOMS. 


ixpnisoa- 

MENT' 
WITB0I7T 
PBOCiSS. 


Sir  W«  L.  knt.  and  alderman  of  the  city  of  London,  and  one  of  the  justices 
assigned  to  keep  the  peace  of  our  said  lord  the  king  within  and  for  the* 
said  city  of  London,  and  also  to  hear  and  determine  divers  felonies  and 
misdemeanors  committed  within  the  said  city,  to  be  examined  by  and  be- 
fore the  said  Sir  W.  L.  touching  and  concerning  the  premises,  and  to  be 
further  dealt  with  according  to  law,  and  the  said  plainliff  was  then  and 

there  detained  (o).by  order  of  the  said  Sir  W.  L.  until  and  upon  the 

day  of in  the  year  aforesaid,  when  she  the  said  plaintiff  was  exam- 
ined by  the  said  Sir  W.  L.  touching  and  concerning  the  premises,  and  the 
said  plaintiff  was  afterwards  discharged  ont  of  custody  by  the  said  Sir 
W.  L. ;  and  by  means  of  the  said  several  premises  aforesaid,  the  said 
plaintiff  was  imprisoned,  and  kept  and  detained  in  prison,  for  the  said 
several  spaces  of  time  in  the  said  declaration  mentioned,  the  same  be- 
[•1083  ]  ing  a  reasonable  time  for  that  purpose,  and  lawful  and  just  for  the  •cause 
aforesaid,  which  are  the  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  complained 
against  the  said  defendant,  and  this  he  is  ready  to  verify  (/?)  ;  wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  her  afore- 
said action  thereof  against  him,  &c. 


IUPBI80N- 
MENT 
UNDER 
PBOCEaS. 

Justificiv- 
tion  of  an 
arrest,  &c. 
by  a  sher- 
iff  *8  officer 
and  anoth- 
er in  his 
assistance, 
under  a 
latitat 
against 
pUiintifif 
(r). 

[•1084  ] 


IFirst  pieay  general  issue ^  as  ante^  1061 ;  second  plea^  as  follows ;] — 
And  for  a  further  plea  in  this  behalf  (^),  [as  to  the  making  the  said  as- 
sault in  the  said  first  count  mentioned,  and  with  a  little  force  and  violence, 
pushing,  forcing,  and  thrusting  (5)  the  said  plaintiff  from  and  out  of  the 
said  messuage  or  dwelling-house  in  the  said  first  count  of  the  said  decla- 
ration mentioned,  into  the  said  street  therein  also  mentioned,  and  whilst 
the  said  plaintiff  continued  on  the  ground  in  the  said  street,  pulling,  haul- 
ing, and  dragging  him  upon  his  back  through  the  mud  and  dirt,  in  and 
along  the  said  street,  and  for  the  distance  and  length  of  way  in  the  said 
first  count  also  mentioned,  and  thereby  a  little  hurting,  bruising,  and 
wounding  the  said  plaintiff;  and  as  to  the  imprisoning  the  said  plaintiff, 
and  keeping  and  detaining  him  in  prison  for  the  said  space  of  time  in  the 
said  first  count  mentioned,  and  as  to  the  rending,  tearing,  damaging,  and 
spoiling  the  clotbes  and  wearing  apparel  of  the  said  plaintiff  in  •the  said 
second  count  mentioned,]  by  the  said  defendants  above  supposed  to  have 


(0)  This  and  the  other  avennents  m^ist 
agree  with  the  facts. 

(p)  If  the  Tenue  be  laid  out  of  the  county 
where  the  party  was  tak^  before  the  magis- 
trate, it  may  be  necessary  to  make  a  special 
traverse  of  the  trespasses  having  been  else- 
where than  in  that  county. 

(q)  This  enumeration  of  the  trespasses  in- 
tended to  be  justified,  must  depend  on  the 
statements  in  the  declaration,  and  as  in  many 
cases  wholly  unnecessary. 

(r)  See  forms,  3  Lev.  61.— 1  Saund.  296. 
298,  note  6.— 1  Rich.  C.  P.  161  —2  Id.  60.— 
16East,  82— 9  Wentw.  Index,  xcviii.  to  civ. 
ctx.  As  to  the  mode  of  pleading,  see  1  Saund. 
1!96,  n.  1 ;  298,  n.  l.-«Com  Dig.  Pleader,  8  M. 
24. — Ante,  vol.  i.  Index,  **Proctu;"  as  to 
the  statement  of  different  process,  see  ante, 
445  to.  462.  How  to  plead  in  an  inforior 
court,  Cowp.  18.— 2  T.  R.  172.— Com.  Dig. 
Pleader,  3  M.  24.  Justification  under  a  latitat. 


executed  in  London,  by  a  Serjeant  at  Mace,  9 
Went  331.  If  there  be  any  doubt  as  to  the 
regularity  of  issuing  the  writ,  the  officer 
should  justify' separately,  and  if  the  officer 
have  been  guilty  of  any  excess,  the  plaintiff  in 
the  original  action  should  also  plead  sepa- 
rately, 2  Stra.  1181— 1  Salk.  408,  9.  The 
sheriff,  in  an  action  against  him,  must  allege 
a  return  of  mesne  prcccss,  but  the  officer  need 
not  do  so,  Gro.  Cai;  446—6  B.  &  C.  488. 

(s)  The  recital  of  the  trespasses  intended  to 
be  justified  must  depend  on  the  fiicts  of  each 
particular  case.  When  the  plea  justifies  the 
wounding  and  actual  beating,  or  more  than  a 
molliter  manvt  impostitt  to  make  the  arrest, 
the  particular  resistance  or  occasion  of  such 
wounding,  &c.  must  be  stated  in  the  subse- 
quent part  of  the  plea,  as  in  this  form,  see 
ante,  1068,  n.  and  1  Saund.  296,  n.  1,  and 
post,  1086. 
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beea  done,  the  said  defendants  by  leave  of  the  court  here,  for  this  purpose       ^ 
fat  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  case    ™^' 
diade  and  provided,  say  that  the  said  plaintiff  ought  not  to  have  or  main-  ^ipaigoH- 
tain  his  aforesaid  action  thereof  against  them,  because  they  say,  that  be-     memt 
fore  the  said  time  when,  &c.  in  the  said  [first  and  second  counts]  men-     under 
tiooed,  to  wit,  6n,  Ac.  [^teste  of  tarif}  a  certain  writ  of  our  lord  the  now   '**^™*- 
king,  commonly  called  a  latitai^  was  issued  (u)  out  of  the  court  of  our  issuing  of 
aid  lord  the  king,  before  the  king  himself,  the  said  court  then  and  still  the  latitat 
beiogholden  at  Westminster,  in  the  county  of  Middlesex  (t^),  directed  ^'^* 

to  the  then  sheriff  of by  which  said  writ  our  said  lord  the  king  com- 

aanded  the  said  sheriff  that  he  should  take  the  said  plaintiff  if  he  should 
be  foand  in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have  his 

bodf  before  our  said  lord  the  king  at  Westminster  aforesaid,  on next 

liter to  answer  to  the  said  now  defendant  E.  F.  in  a  plea  of  trespass, 

tod  also  to  a  bill  of  the  said  E.  F.  against  the  sai^  plaintiff  for  £ —  upon 
promises  [or  as  the  plea  was]  according  to*  the  custom  of  the  said  court  of 
\  OBT  said  lord  the  king,  before  the  king  himself  to  be  exhibited^  and  that  the 
fiiid  sheriff  should  have  then  and  there  that  writ ;  which  said  writ  was  indorsed 
then  and  there  duly  endorsed  for  bail  for  £ — ;  and  which  said  writ  so  ^"^  *^"^  <*)• 
indorsed  for  bail  as  aforesaid,  afterwards,  and  before  the  return  thereof, 
and  also  before  the  said  time  when,  <&c.  to  wit,  on,  <&c.  at,  <£;c.  (venue)  afore- 
said, was  delivered  to  6.  H.  esq.  who  then  and  from  thenceforth  until  Delivery  of 
and  at,  and  after  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  ^jj^riff/^*" 

«f to  be  executed  in  due  form  of  law ;  and  thereupon  the  said  G.  H.  ^I"  ant  to 

10  being  sheriff  as  aforesaid,  afterwards  *and  before  the  return  of  the  one  of  the^ 
Mud  writ,  and  before  the  said  time  when,  &c.  in  the  said  [first  and  second  defendants 
eoants  mentioned,]  to  wit  on  the  same  day  and  year  last  aforesaid,  at,  <fec.  ^^^' 
aforesaid,  made  his  certain  warrant  in  writing,  under  his  hand  and  seal  [*1085  ] 
of  office  of  sheriff  aforesaid,  directed  to  the  keeper  of  the  gaol  of  the  said 

coQDtjof and  to  the  said  G.  D,  the  said  sheriff's  bailiff,  and  thereby 

commanded  him  the  said  G.  D.  that  he  should  take  the  said  plaintiff  if  he 

[Aoald  be  found  in  his  bailiwick,  and  safely  keep  him,  so  that  the  said 

riff  might  have  the  body  of  the  said -plaintiff  before  our  said  lord  the 

bng  at  Westminster  aforesaid,  on  ■ next  after to  answer  the 

id  £.  F.  in  the  plea,  and  to  the  bill  in  the  said  writ  mentioned  ;  which  nelWerj  of 
ttid  warrant  afterwards,  and  before  the  return  of  the  said  writ,  and  be-  ^™nt  to 
lB(re  the  said  lime  when,  &c.  in  the  said  first  and  second  counts  mentioned,  fg^dann 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  was  delivered 

the  said  G.  D.  to  be  executed  in  due  form  of  law.     By  virtue  of  which  Arrest  by 
writ  and  warrant,  the  said  G.  D.  as  such  bailiff  as  aforesaid,  and  the  ^^^  o^  ^^ 

(0  Hie  pfTOoees  muBt  be  stated  specially,  1  state  the  particulars  of  the  oaase  of  action, 

id.  298,  B.  1. — Co.  Lit.  2S8  a.    If  the  ar-  even  in  a  justification  by  the  plaintiff  in  the 

vm  under  a.  MU  of  Middlesex,  or  a  spe-  original  action,  and  though  under  process  of 

Ml  C9fiat  by  original,  or  a  capiat  in  C.  P.  an  inferior  court,  8  T.  R.  1S8. — Cowp.  18. 

teriln  the  process*  as  tote,  446  to  462.  (y)  This  allegation  is  not  necessary,  though 

(s)  See  8  Lev.  68  ;  if  the  plaintiff  in  the  usual     Green  y.  Jones.  I  Saund.  298. 
"»I  action  justify  alone,  the  plea  may        {z)  Examine  with  the   warrant.    See  the 

that  he  caiuwd  it  to  be  issued,  sc  form  in  8  Lev.  68  ;  and  the  mode  of  pleading 

(to)  As  to  this  allegation,  see  ante,  446,  n.  a  warrant,  1  Saund.  298.  n.  6.    It  is  not  ne- 

1  Saond.  800  b,  note  7.  cessary  in  this  case  to  state  that  the  warrant 

(2)  See  ante,  447.    The  indorsement  for  was  under  seal,  2  Saun.  806,  n.  13,  and  see 

ilibould  be  stated,  10  B.  C.  202  ;  and  it  is  the  form  in  1  Saund.  296  ;  when  it  is  neces- 

■Mai,  (thoogh  nnneoessary,  id.  ibid.)  to  refer  sary,  see  Com.  Dig  Pleader,  8  M.  24. — ^WUlet 

'to the  affidsTit  to  hold  to  bail.     1  Saund.  266,  411  .—Bui  N.  P.  88. 

Me  2.-4  T.  R.  188  ;  but  it  is  unnecessary  to 
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xo       said  E.  F.  as  bis  servant,  and  by  his  command,  afterwards,  and  before  U  j 

PEBS0N8.    ^jjjjg  appointed  for  the  return  of  the  said  writ,  to  wit,  at  the  said  time 

IMPRISON-  ^^6^9  ^^*  i^  ^^^  ^^^^  [first  and  second  counts]  mentioned,  and  within, 

MEKT      the  bailiwick  of  the  said  sheriff,  to  wit,  at,  &o.  (venue}  aforesaid,  took 

UNDER     and  arrested  the  said  plaintiff  by  his  body,  [in  the  'Said  messuage  or 

rRocEBs.    ^^eiiing  house  in  the  said  first  count  mentioned]  and  kept  and  detained 

defendants  ^™  ^^  *^^  custody  of  the  the  said  C.  D.  at  the  suit  of  the  said  P.  P.  for 

as  bailiff,    the  cause  aforesaid,  for  the  said  space  of  time  in  the  said  first  count  men- 

and  by  the  tioned,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid  (a).    And 

his  aid?      becausc  at  the  said  time  when,  &c.  in  the  said  first  and  second  counts. 

Necessity    mentioned,  the  said  plaintiff  having  been  so  arrested  as  aforesaid,  it  was 

to  remove  becessary  and  expedient,  in  order  to  keep  him  in  safe  custody,  under  and 

plaintiff  to  j^y  virtue  of  the  said  writ  and  Varrant,  and  to  prevent  him  from  escaping 

safe^uBto-  0^^  ^^  ^^^^  custody,  that  the  said  plaintiff  should  be  taken  by  and  in  the 

dy,  and  his  custody  of  the  Said  C.  D.  out  of  the  said  messuage  or  dwelling-house,  in 

resistance  i]^q  ga}(j  fi^gt  count  mentioned  (the  same 'Hot  being  a  place  where  the 

r*i  oftfi  1  ®*^^  plaintiff  could  be  kept  in  safe  custody  by  the  said  C.  D.  in  pursuance  , 

L  l^ot)  J  ^f  ^jjQ  gj^j^  ^j.j|.  gjjjj  warrant),  to  some  place  in  the  said  bailiwick,  where 

he  might  be  kept  in  the  safe  custody  of  the  said  C.  D.  under  and  by  vir- 
tue of  the  said  writ  and  warrant,  and  because  the  said  plaintiff,  being 
then  and  there  requested  by  the  said  G.  D.  peaceably  and  quietly  to  go 
.  out  of  the  said  messuage  or -dwelling-house  with  the  said  0.  D.forthe'i 
purpose  aforesaid,  would  not*  peaceably  or  quietly  go  with,  noi*  coold  i 
otherwise  be  taken  by  the  said  G.  D.  from  and  out  of  the  said  niessuage  ] 
or  dwelling-house  to  such  place,  for  the  purpose  of  being,  kept  in  safe  | 
custody  as  aforesaid,  the  said  G.  D.  as  such  bailiff  as  aforesaid,  and  the  j 
said  E.  F.  as  his  servant,  and  by  his  command,  before  the  time  appointed  1 
for  the  return  of  the  said  writ,  to  wit,  at  the  said  time  when,  &c.  in  the  I 
said  first  count  mentioned,  within  the  bailiwick  of  the  said  sheriff,  were  I 
forced  and  obliged  to,  and  did  then  ^nd  there  necessarily  and  unavoida-  • 
bly,  in  order  to  keep  the  said  plaintiff  in' safe  custody  under  and  by  virtao ! 
of  the  said  writ  and  warrant,  and  to  prevent  him  from  escaping  out  of  the 
custody  of  tlie  said  G.  D.  so  being  such  bailiff- as  aforesaid,  with  a  little  ^ 
force  and  violence  push,  force,  and  thrust  the  said  plaintiff  from  and  out  I 
of  the  said  messuage  or  dwelling-house  in  the  said  first  count  mentioned^  J 
Plaintiff's  ^^^^  ^^^  B^^^  street  there;   and  because  the    said    plaintiff,  at  the  J 
attempt  to  said  times  when,  &o.  in  the  said  first  and  second  counts  mentioned 
escape,       (j,^^  being  down  on  the  ground  in  the  said  street,  wholly  refused  peacear* 
bly  or  quietly  to  go  with,  nor  could  be  "otherwise  taken,  (c)  by  the 
said  G.  D.  to  a  place  wherein  he  might  be  kept  in  safe  custody,  under  and 
by  virtue  of  the  said  writ  and  warrant,  and  being  so  in  custody  as  aforesaid, 
[*1087  ]  attempted  to  escape  *from  and  out  of  the  same  custody,  the  said  defend* 
ants,  for  the  purpose  of  taking  him  to  some  place  of  'safe  custody  as  afore- 

• 

(a)  Where  only  aa  arrest  is  justified,  the    such  bailiff  as  afbresud,  and  the  SMd ia 

plea  ends  here  with  a  Terificatipn,  see  the  form  his  aid  and  assistance,  and,  by  his  commaoii* 

8  Lev.  68;  but  If  a  wounding  or  actual  bfit-  then  and  there  necessarily  gaTe  and  stnicfct 

tery  be  justified,  the  occasion  thereof  be  sta-  &o.  in  struggling  with  the  said  plaintiff  ts 

ted  in  the  above  form,  ante,  1068,  note;  and  1  prevent  his  escape  as  aforesiud,  &c.  &c."  «t 

Saund.  296,  note  1.    As  to  taking  the  defend-  supra. 

ant  to  a  lock-up  house,  see  the  32  G.  2,  c.  28.  (c)  Defendant  must  prove  this,  and  the  pbs 

(6)  Or  "  then  and  there  resisted  the  said  would  be  demurrable  without  it,  or  an  aver- 

arrest  and  imprisonment,  and  endeavored  to  mentin  e£feot  similar,  ptr  Bayley,  J.  f  B.  &  A. 

escape  therefrom,  therefore  the  said as  223. 
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said  aod  to  prevent  iim  from  escaping  out  of  the  custody  of  the  said  0.  D.       ^ 
were  forced  and  obliged  to  pull,  haul,  and  drag  the  said  plaintiff  upon  his   "'"^^"' 
back  through  the  mud  and  dirt,  in  and  along  the  said  street  there,  for  the  j^joaov^ 
•distance  and  length  of  way  in  the  said  first  count  mentioned,  and  in  so  do-     mbnt 
ing  unavoidably  a  little  hurt,  braised  and  wounded  the  said  plaintiff,  and     ^"dee 
a  little  rent,  tore,  damaged,  and  spoiled  the  said  clothes  and  wearing  ap-    ^'^^™*- 
parel  of  the  said  plaintiff  in  the  said  second  count  mentioned,  the  said  de- 
fendants doing  as  little  damage  to  the  said  plaintiff,  and  his  said  clothes 
and  wearing  apparel  as  they  possiblycould  on  those  occasions  ;  which  are 
ilic  mi  supposed  trespasses  in  the  introductory  part  of  this  plea  mention- 
ed, and  whereof  the  said  plaintiff  hath  above  complained  against  them  the 
said  defendants*  (d).     And  this,  Ac.  — [^Conclude  wiih  a  verification^  as 
(aUf  907,  sixth  formal 

[Same  as  the  last  form,  c^s/ar  as  the  asterisk,  omitting  the  statement  The  like  by 
i^  th  warrant,  alleging  that  the  sheriff  himself  made  the  arregt,  ^^JJoffi^rf 
kale  the  return  of  the  writ  a^  follows :] — And  the  said  defendant  further  ,^hom  the 
saith,  that  afterwards,  and  at  the  return  of  the  said  writ,  to  wit,  on  the  writ  is  di- 

sald next  after ,  he  the  said  defendant  duly  returned  the  said  '^^^  ^*^- 

Trit  to  the  said  court  of  ouc  said  lord  the  king,  before  the  king  himsdf, 
ll  Westminster  aforesaid,  and  then  and  there  returned  thereon,  that  by 
Tirtae  thereof  he  the  .said  defendant  had  taken  the  said  plaintiff,  whose 
body  he  had  ready,  as  by  the  said  writ  he  was  commanded  ;  as  by  the 
said  writ  and  the  said  return  thereof  remaining  of  record  in  the  said  court 
of  oar  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  West- 
minster aforesaid, more  fuUyappears.  And  this,  &c. — [Conclude  with  a 
terification,  as  ante,  907,  sixth  form.'] 

\First  plea,  general  issue,  as  ante^  1061;  second  plea,  as  .follows :]  [•lOSS] 
—And  for  a  further  ptea  in  this  behalf,  [as  to  the  said  assaulting  the  said  justifica- 
plaintiff,  in  the  said  first  count  of  the  said  declaration  mentioned,  and  im-  tion  by  at- 
prisoning  him,  and  keeping  and  detaining  him  in  prison  for  the  said  time  *o"j«J  ^^r 
in  the  first  count  mentioned,  above  supposed  to  have  been  done  ^J  ti^Q  a/adsat^ 
ttid  defendant,]  he  the  said  defendant,  by  leave,  Ac.  [actio  non,  as  ante,  faciendum 
906.] — Because  he  saysj  that  one  E.  P.  before  the  said  time  when,  Ac.  ^^^* 

to  wit,  in Term,  in  the year  of  the  reign,  Ac.  [state  the  recov-  ^^JwL. 

fn/  of  the  judgment  in  debt  or  assumpsit,  and  the  reference  to  the  record,  ment. 
u  in  the  forms,  ante,  482  to  499,  and  then  proceed  as  follows ;] — ^And  the  Defendant 
aid  defendant  in  fact  further  saith,  that  he  the  said  defendant,  before  ^*^™®^ 
Uid  at  the  said  time  when,  Ac.  was,  and  from  thenceforth  hath  been,  and  ca.  ia, 
ttOl  18,  one  of  the  attomies  of  the  said  court  of  our  said  lord  the  king,  be- 
I  fere  the  king  himself,  (or,  if  in  C.  P.  «  of  the  Bench  aforesaid,")  and  that 

(^  If  the  defendaifts  Jostiiy  an  arrest  at  Dig.  Pleader,  8  M.  24.-6  T.  B.  286^— Ante, 

^oiWr  place  or  time  than  that  mentioned  Sn  toI.  zi.  Index,  "  Process.**    In  oaae  of  writs 

w  Maratioo,  4here  mi^  be  occasion  here  of  execution,  no  i<etum  need  be  stated,   10 

« A  traTcne,  as  ante,   1074  ;  and  see  the  East,  82^— WiUes,  126. 
tnt^^u,  3  I^v.  63.    Cro.  Eliz.  860.  (/  )  See  fbrms,  9  Wentw.  861,  and  Index, 

(<)  See  forms,  Lutw.  286.    If  the  sheriiT,  oxt.  &o.— Com.  Dig.  Pleader,  8  M.  24.    In  a 

« (be  officer  to  whom  metne  process  is  direct-  justification  under  a  ca,  ta.  by  the  plaintiff  in 

<>>jBstifjr  imprisonment  by  force  of  such  pro-  the  former  suit,  or  his  attorney,  he  mast  state 

vat,  he  most  show  the  writ  to  be  returned,  the  judgment  as  well  as  the  execution,  1  Salk. 

hrtfte  bailiff  who  has   a  warrant  firom  the  409,  and  the  officer  should  not  join  with  him» 

"*nf^  or  any  person  who  acts  in  his  aid,  if  there  be  any  doubt  as  to  the  regularity  of 

«  not,  1  aUk.  409.    12  Mod.  296 — Com.  the  judgment,  2  Stra.  1184. 
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'^      being  such  attorney,  and  the  said  judgment  so  recovered  by  the  said  E.  F.  i 

PKB80H1.  ^  aforesaid,  being  in  full  force,  and  the  damages  therein  mentioned,  and  i 

iMPRiflOH-  ^^  adjudged  to  the  said  E.  F.  as  aforesaid,  unpaid  and  unsatisfied,  he  the  ^ 

KENT     said  defendant,  before  the  said  time  when,  &o.  to  wit,  on  the- — in.: 

uHDBa    the year  aforesaid,  as  the  lawful  attorney  of  and  for  the  said  B.  P. 

PBooBSB.  -^  ^y^^^  bchalf,  aud  by  virtue  of  his  retainer  in  that  behalf,  caused  to  be  ; 
issued  out  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him-  i 
self,  (or,  if  in  C.  P.  ^^  of  the  Bench  aforesaid,")  at  Westminster  afore* 
said,  upon  the  said  judgment,  a  cectain  writ  of  our  said  lord  the  king, 
called  a  capias  ad  satisfaciendum  against  the  said  plaintiff,  directed  to  the  I 
sheriffs  of  London,  by  which  said  writ  our  said  lord  the  king  commanded,  i 
<&c.  [here  state  the  ca.  sa,  as  ante,  417,  and  then  proceed  as  follows  i]  \ 
Delivery  of  which  Said  writ  he  the  said  defendant,  as  such  attorney  for  the  said  E.  iC  ! 
writ  by  do-  ^s  aforesaid,  and  as  he  lawfully  might,  afterwards,  and  before  the  retora  \ 

Xr^s  of  thereof,  and  also  before  the  f^aid  time  when,  &c.  to  wit,  on  the day  I 

London,     of ;  A.  D. at,  Ac.  {venue^  aforesaid,  delivered  to  one esq.  I 

and esq.  who  then  and  from  ^thenceforth,  until,  and  at  and  after  the  ^ 

[*1089]  said  time  when,  &c.  were  sheriffs  of  [London],  to  be  ei^cuted  in  due ! 
The  cap-  form  of  law  (g)  ;  by  virtue  of  which  said  writ,  the  said  sheriffs  of  [Loa- 1 
^^^'  don,]  afterwards,  tind  before  the  return  of  the  said  writ/  to  wit  on  the  i 
day  and  year  in  the  sard  declaration  mentioned,  being  the  said  time  when, 
&c.  and  within  their  bailiwick  as  such  sheriffs,  that  is 'to  say,  at  [Londonj 
aforesaid  took  and  arrested  the  said  plaintiff  by  his  body,  and  Kept  ana 
detained  him  in  their  custody,  under  and  by  virtue  of  the  said  writ,  and 
for  the  cause  therein  specified,  for  the  said  time  in  the  said  declaration 
mentioned,  as  they  lawfully  might,  which  is  the  said  supposed  trespass  ia'i 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  him  the  said  defendant.  And  this,,' 
Ac. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.'] 

The  like  by      [Fhrst  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows :] — 
Banff's     ^^^  fQj.  2^,  farther  plea  in  this  behalf,  [as  to  the  said  assaulting  the  said 
derTwrit  p^^iotiff  in  the  said  first  count  of  the  said  declaration  mentioned,  and  ion- 
of  ca.  ta,     prisoning  him,  and  keeping  and  detaining^him  in  prison  for  the  said  time 
(^)-  in  the  said  first  count  of  the  said  declaration  mqntioned,  and  above  sap-  i 

posed  to  have  been  done  by  the  said  defendant  (t),]  ho  the  said  defend-*  j 
ant  by  leave,  Ac.  [actio  non,  as  a/nte,  906  J  because  ho  says,  that  one  E.  F.  ^ 

before  the  said  time  when,  Ac.  to  wit,  in Term,  in  the year  of 

the  reign  of  our  said  lord  the  now  king,  sued  and  prosecuted  out  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  (or,  if  in  C.  * 
P.  "  out  of  the  court  of  our  said  lord  the  king  of  the  Bench,")  (the  said 
court  then  and  still  being  held  at  Westminster,  in  the  county  of  Middle- 
sex) a  certain  writ  of  our  said  lord  the  now  king,  called  a  capias  ad  sat- 
isfaciendum, against  the  said  plaintiff,  directed  to  the  sheriff  of ,  hy 

which  said  writ  our  said  lord  the  king  commanded  (^)  the  said  sheriff  thi^ 
he  should  take  the  said  plaintiff,  if  he  should  be  found  in  his  bailiwick,  and 

{g)  In  another  form  the  sheriff 's  warrant  judgment,  Id.  ibid, 
was  stated,  9  Wentw.  861  ;  but  see  16  East,        (i)  This  enumeration  of  the  tiwpass  miMl 

S2.  depend  on  the  statements    in  the  deolaratioii» 

{h)  See  the  notes  to  the  last  form.  Com  and  is  in  many  oases  not  neoessary. 
Dig.  Pleader,  8  M.  24.    If  the  sheriff,  or  his        {k)  Examine  carefalljr  with  the  vrit 
officer,  plcnd  separatelj,  lie  need  not  state  the 
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Mm  nfely  keep,  so  that  he  might  have  his  body  before  our  said  lord  the       ^ 
|tt?»  (P^i  ifi^  Cu  P.  "  before  his  majesty's  justices  of  the  Bench,")  •at   ^"^"'' 
iFtttminster,  ou  — : —  next  after  ,  then  next  and  now  last  past,  to  j^^ruov^ 

IKtisfy  the  said  E.  F.  for  £ —  which  in  the  said  court  of  our  said  lord  the     memt 
aov  king  before  the  king  himself,  (or,  if  in  C.  P.  ^^  before  his  majesty's     ^"^^ 
JHtioes  of  the  Bench  aforesaid,")  at  Westminster  aforesaid,  were  award*   ^^^*^ 
•1  to  the  said  E.  F.  for  his  damages,  which  he  had  sustained  as  well  by 
msoD  of  the  not  performing  certain  promises  and  undertaking,  made  by 
Ae  nid  plaintiff  to  the  said  E.  F.  as  for  his  costs  and  charges,  whereof 
ilhesaid  plaintiff  was  convicted,  and  that  the  said  sheriff  should  have  there 
thatvrit;  which  said  writ  was  afterwards,  and  before  the  return  thereof, 
also  before  the  said  time  when,  &c.  to  wit,  on  the    '       day  of         , 

D. J  at,  &c.  (venuey  aforesaid,  delivered  to  one  '• ,  esq.  who 

and  from  thenceforth,  until,  and  at  and  after  the  said  time  when,  &o. 

sheriff  of aforesaid,  to  be  executed  in  due  form  of  law ;  where-  Warrant  to 

bo  the  said ,  so  being*  such  sheriff  of as  aforesaid,  after-  defendant, 

and  before  the  return  of  the  said  writ,  and  also  before  the  said 
when,  Ac*  to  wit,  on,  Ac.  last  aforesaid,  for  having  execution  of  the  . 
writ,  made  his  warrant  in  writing,  sealed  with  the  seal  of  his  said 

of  sheriff  of aforesaid,  and  then  and  tber^  directed  the  same 

the  said  defendant,  who  then  and  there,  a:nd  until  and  at  and  after  the 

time  when,  Ac.  ^as  bailiff  of  the  said  sheriff  of ,  and  by  the 

warrant  commanded  him  that  he  should  take  the  said  plaintiff,  if  he 

d  be  found  within  the  said  sheriff's  bailiwick,  and  him  safely  keep, 

that  he  the  said  sheriff  might  have  his  body  before  our  said  lord  the 

:,  (or,  if  in  C.  P,  '^before  his  majesty's  justices  of  the  Bench,")  at 

eatminster,  on  the  said next  after ,  to  satisfy  the  said  E.  F. 

his  damages  aforesaid,  by  him  in  form  aforesaid  recovered,  according 

the  exigency  of  the  said  writ ;  which  said  warrant  ^terwards,  and-  bo- 

the  return  of  the  said  writ,  and  also  before  the  said  time  when,  &c. 

vit,  on,  Ac.  last  aforesaid,  at,  Ac.  (venue}  aforesaid,  was  delivered  to 

aid  defendant  to  be  executed  in  due  form  of  law ;  by  virtue  of  which 

warrant  the  said  defendant,  as  such  sheriff's  officer  as  aforesaid,  af- 

and  before  the  return  of  the  said  writ,  to  wit,  on  the  same  day 

year  in  the  said  declaration  mentioned,  being  the  said  time  when,  Ac. 

the  bailiwick  of  the  said  then  sheriff  of aforesaid,  that  is  to    . 

i  at,  Ac.  (^venue^  aforesaid,  in  execution  of  the  said  warrant,  gently 
'  his  hands  upon  the  said  plaintiff  to  take  and  arrest  him  by  virtue  of 
said  writ  and  warrant,  and  did  then  and  there  arrest  and  take  him  Caption 
^custody  by  virtue  of  the  said  writ  and  warrant,  and  kept  and  de-  ^^^^^  ^^ 
"  him  in  custody  by  virtue  of  the  said  writ  and  warrant,  and  for  the  7*1"^^^^  ^ 
therein  mentioned,  and  in  the  said  writ  specified  for  the  said  time  L  ^^^^  J 
tbe  said  declaration  mentioned,  as  he  lawfully  might  for  the  cause 
id ;  which  are  the  said  supposed  trespasses  in  the  introductory 
rf  this  ploa  mentioned,  and  whereof  the  said  plaintiff  hath  above 
oomplained  against  him.     And  this  (/),  Ac. — [  Conclude  with  a 
,  as  ante  J  907,  sixth  form.'] 

[tint  plea^  general  issue ^  as  tmte^  1061 ;  second  plea^  actio  non^  as  Plea  jasti- 
?,  906.    If  only  part  of  the  trespass  can  be  justifie'd  in  law^  then  con-  jy»"8  *^« 

iiDprison- 

If  the  Tenae  be  io  a  diflforeDt  place  to  that  in  which  the  arrest  was  made,  it  may  bo  ne- 
"  to  insert  a  special  traTerse. 
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Jine  the  plea  to  those  trespasses  which  can  be  justified,"] — ^Because  he  says, 
thai  before  the  said  time  when,  &q.  at  the  court  of  the  king's  palace  of 
Westminster,  held  at  Soathwark,  in  the  county  of  Surry,  within  the  ju- 
risdiction of  the  said  court,  on,  &g,  before  H.  T.  C.  who  then  and  there, 
and  from  thence  until  the  time  of  the  issuing  of  the  writ  hereinafter  men- 
tioned,  was  steward  of  the  same  court,  J.  W.  by  the  consideration  and 
judgment  of  the  same  court,  recovered  i4^inst  the  said  plaintiff  £ — , 
which  the  same  court  there  adjudged  to  hipi  for  his  damages,  costs,  and 
charges,  which  he  had  sustained  in  a  certain  plea  of  trespass  on  the  case 
by  tho  said  J.  W.  against  the  said  plaintiff,  in  the  said  coQrt  there  lately 
prosecuted,  whereof,  the  said  pliaintiff  was  convicted,  as  by  the  record  of 
the  proceedings  therein  still  remaining  in  that  court  more  ftflly  appears. 
And  the  said  defendant  further  says,  that  the  said  J*  W.  for  having  exe- 
cution of  the  said  judgment,  afterwards,  to  wit,  on,  &c.  (^da^  of  issuing' 
writ^  or  abotU  it}  sued  and  prosecuted  out  of  the  said  eourt  a  certain  wril 
of  our  said  lord  the  king,  called  a  ca.  sa.  upon  the  said  judgment,  against 
the  said  plaintiff,  directed  (m)  to  the  bearers  of  the  virges  of  our  said  lord 
the  king's  household,  officers  and  ministers  of  the  court  of  his  palace  of 
Westminster,  and  every  of  them,  greeting,  commanding  them  and  every 
of  them,  or  one  of  them,  to  take  the  said  plaintiff  if  he  should  be  found 
within  the  jurisdiction  of  the  said  court,  and  biro  safely  to  keep,  so  that 
they  or  one  of  them  might  have  his  body  before  tho  judge  of  the  said  court, 
at  the  then. next  court  of  the  palace  of  Westminster  aforesaid,  on,  &c.  to 
be  held  at  Southwark  aforesaid,  in  the  said  county  of  Surrey,  to  satisfy 
the  said  J.  W.  £ — ,  which  to  him  the  said  J.  W.  in  the  said  court  were 
adjudged,  for  damieiges,  costs,  and  charges,  which  he  sustained  in  a  cer- 
tain plea  of  trespass  on  the  case  by  the  said  J.  W.  against  the  said  plain- 
tiff, in  the  said  court  then  lately  prosecuted,  whereof  the  said  plaintiff  was 
convicted ;  and  the  said  bearers  should  there  then  have  that  writ,  which 
said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  bearers 
as  afterwards,  was  duly  indorsed  with  a  direction  to  the  said  bearers  to 
beware  that  the  said  L.  was  not  privileged  or  protected,  and  requiring 
them  to  take  £ — ,  which  said  writ  so  indorsed  afterwards,  and  before  the 
return  thereof,  and  before  the  said  time  when,  Ac.  to  wit,  on,  Ac.  at 
Southwark  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court  of  the  palace  aforesaid ;  was  delivered  to  the  said  de- 
fendant, who  then  and  from  thence,  and  at  and  after  the  return  of  the^^said 
writ,  was  one  of  the  bearers  of  the  virges  of  the  said  king's  household, 
and  an  officer  and  minister  of  the  said  court  of  the  palace  aforesaid,  to  be 
executed  in  due  form  of  law,  by  virtue  of  which  said  writ  he  the  said  de- 
fondant  so  being  one  such  bearer,  officer,  and  minister  as  aforesaid,  after- 
wards and  before  thareturn  of  the  said  writ,  to  wit,  on  the  said,  Ac.  (^day 
in  the  dec/aratum)  at  Southwark  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  execution  of  the  said  writ, 
gently  laid  his  hands  upon  the  said  plaintiff,  in  order  to  arrest  him  for 
the  cause  aforesaid,  and  did  then  and  there  accordingly  arrest  him  for 
the  cause  aforesaid,  and  imprisoned  and  kept,  and  detained  him  in  prison 
there,  and  within  the  jurisdiction  aforesaid,  for  a  certain  time,  to  wit,  for 
the  space  of  time  in  the  said  declaration  mentioned,  as  it  was  lawful  for 


(m)  Take  care  to  set  out  the  writ  accurately,  and  examine  therewith. 
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him  to  do  for  the  canse  aforesaid,  which  are  the  same  supposed  trespasses  ^ 

in  the  introductory   part  of  this    plea  mentioned,  whereof  the  said  ^'"^^*' 

plaintiff  hath  above  complained  against  the  said  defendant ;  without  this,  ,Hpju8oi,. 

that  he  the  said  plaintiff  was  or  js  guilty  of  the  premises  aforesaid,  at,  4&c.  ment  * 

(rem/e)  or  elsewhere,  out  of  the  jurisdiction  of  the  said  court;  and  this  ^^^^^ 

be  is  ready  to  verify,  Ac. — f  Conclude  with  a  verificaUon^  as  atUSy  907,  ^*"^°"^ 
stdhform.'] 

[Firsi  plea^  general  issve^  1061 ;  second^  after  enumerating'  the  trespass  piea  of 
intended  to  be  justified^  if  necessary  so  to  do^  actio  non^  as  ante^  906.] — j^Btifia^- 
Because  he  says,  that  just  before  the  said  times  when,  &c.  in  the  said  ^^^^t^ 
declaration  mentioned,  to  wit,  on  the  said,  &c.  at,  &c.  (yenue^j  the  said  amagis- 
plaintiff,  with  force  and  arms,  Ac.  \_here  state  the  cause  for  which  ^Ac  t***®*^'"* 
warrant  was  taken  out.  which,  in  the  case  in  question^  was  as  follows ;]  '***'***('*)  • 
made  an  assault  upon  the  said  defendant,  and  then  and  there  beat  and 
ill-treated  the  said  defendant,  in  breach  and  violation  of  the  peace  of  our 
lord  the  now  king,  whereupon  the  said  defendant,  afterwards,  to  wit,  on,. 
ic  at,  &c.  duly  applied  to  C.  esq.  he  then  and  there  being  one  of  the 
justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said 
lord  the  king,  in  and  for  the  said  county  of  M.  and  then  and  there  duly 
made  oath  of  the  said  last-mentioned  trespasses  committed  by  the  said 
plaintiff  on  the  said  defendant  as  last  aforesaid ;  and  thereupon  the  said 
C.  so  being  such  justice  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  Ac.  duly  made  and  issued  his  said  certain  warrant,  un- 
der his  hand  and.  seal,  bearing  date,  to  wit,  the  day  and  year  last  afore- 
said, directed  (c?)  to  all  constables  and  his  majesty's  officers  of  the  peace, 
whom  the  same  warrant  might  concern,  and  thereby  commanded  them, 
and  every  of  them,  upon  (p)  sight  thereof,  to  take  and  bring  before 
him  the  said  justice,  or  some  other  of  his  majesty's  justices  of  the  peace 
for  the  said  county,  the  body  of  the  said  plaintiff  to  answer  all  such  matters 
and  things  as  in  his  majesty's  behalf  should  be  objected  against  him  the 
said  plaintiff  by  the  said  defendant,  for  assaulting  and  beating  the  said 

defendant  on  the  — • —  day  of in  the  said  county,  in  breach  of  the 

peace  of  our  said  lord  the  king,  which  said  warrant  afterwards,  *and  be-  [^1092] 
fore  the  said  time  when,  Ac.  in  the  said  declaration  mentioned,  to  wit, 

OD,Ac.  the  said  defendant  duly  caused  to  be  delivered  to  one who 

(hen 'and  from  thence,  and  until  the  said  time  when,  Ac.  was  a  constable 
and  peace-officer  in  and  for  the  said  county  of  M.  in  due  form  of  law  to 

be  executed,  by  virtue  of  which  said  warrant,  he  the  said so  being 

such  constable  and  peace-officer  as  aforesaid,  and  the  said  defendant,  in 
his  aid  and  assistance,  and  by  his  command,  afterwards,  to  wit,  at  the 
aaid  time  when,  Ac.  that  is  to  say,  on,  Ac.  genlSy  laid  their  hands  on  the 
said  plaintiff  in  order  to  take,  and  did  then  and  there  take  the  said  plain- 
tiff into  the  custody  of  the  said ,  until  the  said  defendant  afterwards, 

and  as  soon  as  convenintly  could  be,  was  carried  in  the  said  county  of  M., 
to  and  before  the  said  G.  then  being  one  of  his  majesty's  justices  afore- 

(«)  Thonah  this  defenm  may  be  giveik  in  whioh  he  might  otherwifle  give  in  evidence  by 

tvidenoe  under  the  general  issne,  (see  Com.  snrprise,  in  answer  to  the  defense  under  the 

ng.  Pleader,  3  M.  28.— Holt's  G.  N.  P.  478.)  general  issne. 

JM  it  is  fineqnently  advisftble  to  plead  the  mat-  (o)  Let  this  agree  with  the  direotion  of  the 

Ur  ipeeiaUj,  as  it  tends  to  diminish  the  eyi-  warrant 

dawe  on  the  part  of  the  defendant,  and  com*  (p)  Let  this  agree  with  the  command  as 

fdi  the  plaintiff  to  new  assign  any  excess  stated  in  the  warrant. 
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TO       said,  to  keep  the  peace  iu  and  for  the  said  coanty  of  M.  for  examination 
*^^^   concerning  the  pi*enitse8,  and  on  that  occasion  the  said  plaintiff  was  neces- 
DCPBuoN-  ^*"ly  ^^^  unavoidably  imprisoned,  and  kept  and  detained  in  prison  for 
MEMT     the  said  space  of  time  in  the  said  declaralign  mentioned,  and  the  said  de- 
UNDEB     fendant  committed  the  said  supposed  trespasses  in  the  introductory  part 
FROGEBB.   ^f  ^jjjg  pj^j^  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof 
complained,  which  are  the  said  several  supposed  trespasses  in  the  said 
declaration  mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  him  ;  without  this,  that  the  said  defendant  was  guilty  of 
the  said  supposed  trespasses  in  the  said  declaration  mentioned,  or  any  or 
either  of -them,  elsewhere  than  in  the  said  county  of  M.  and  in  taking  and 
carrying  the  said  plaintiff  in  the  said  county  of  M.  to  and  before  the  said 

C,  as  aforesaid,  or  at  any  time  there,  on  the  said day  of knd  in 

execution  of  the  said  warrant.     And  this,  &c. — \_Qmclude  with  a  verifi- 
cation^  as  ante^  907,  sixth  form,'] 

TO        C.  D.  ) 

wlopimw  ^^*  \  [-^^^^^  plea^  general  issue^  as  arUe^  1061 ;  second  plea^  asfol- 
Justifica-  -A..  B.  )  lows :] — And  for  a  further  plea  in  this  •behalf,  as  to  the  seizing 
tionof  tak-  and  taking  the  said  cattle  of  the  said  plaintiff  in  the  said  first  count  of  the 
ing  and      gaicJ  declaration  mentioned,  and  leading  and  driving  away  the  same,  and 

ImTcauie    impounding  and  keeping  the  same  for  the  space  of ,  part  of  the  said 

Qsadis.  time  in  the  said  firsts  count  mentioned,  and  until  the  said  plaintiff  was 
tress  dam-  forced  and  obliged  to  pay  the  said  sum  of  £ —  in  the  said  first  count  men- 
^  f^  tioned,  and  to  have  the  same  released  and  restored  to  the  said  plaintiff,  as  in 
r*10931  *^®  ^^'^  ^^^^  count  mentioned  (r)the  said  defendant  by  leave,  &c.  [actio 
^  -^  won,  as  ante^  906,  third  form^  because  he  says,  that  the  said  defendant, 
before  and  at  the  said  time  when,  &c.  was  lawfully  possessed  (s)  of  a  cer- 
tain close,  with  the  appurtenances,  called (0,  situate  in  the  parish 

aforesaid,  in  the  county  aforesaid  (u)  ;  and  because  the  said  cattle  in  the 
said  first  count  mentioned,  before  and  at  the  said  time  when,  &c.  in  the 
^aid  first  count  mentioned,  were  wrongfully  in  the  said  close  of  the  said 
defendant,  in  which,  <fec.  eating  and  depasturing  the  grass  and  herbage  of 
the  said  defendant  there  then  growing,  and  doing  damage  there  to  the  said 
defendant,  he  the  said  defendant,  at  the  said  time  when,  &q.  seized  and 
took  the  said  cattle  in  the  said  declaration  mentioned,  in  the  said  close  of 
the  said  defendant,  so  doing  damage  therein  as  aforesaid,  as  a  distress  for 
the  said  damage,  and  led  and  drove  away  the  same  out  of  the  same  close, 
in  which,  £c.  to  a  certain  common  pound  in  the  parish  aforesaid,  and 
there  impounded  the  same,  and  kept  the  same  impounded  for  the  said 

iq)  See  fonns,  9  Wentw.   Index,  Ixxi  Ixxii.  his  command,  at  the  said  time  when,  &€. 

IxxTi  Ixviii.— 8  WUs.  20.— Morg.  638.— Plead,  seised,  &c."  see  1  Saund.  221. 
A.  486,  and  the  law.  Com.  Dig.  Pleader,  8  M.        (r)  This  ennmeration  of  the  trespasses  in- 

26,     doe  a  form  of  avowry  in  replevin  as  tended  to  be  Justified ,  most  depend  on  the 

copyholder,  and  notes,  ante,  1059.    See  a  plea  statement  in  the  declaration,  and  in  maoy 

justifying  an  entry  into  premises  to  make  a  oases  may  be  unnecessary, 
distress  for  rtnU  post,  1106.    In  rtplevin^  we        (t)  This  is  sufficient,  2  Salk.  643. — 4  If.  & 

have  seen  that  it  is  necessary  in  the  plea  to  S.  892. — 16  East,  848. 
set  forth  the  defendant's  title,  but  in  iretpau,        {t)  Or  **  abutting,   &o."    setting  out  the 

it  is  sufficient  to  state  that  the  defendant  was  abuttals,  as  ante,  SS&. 

*' /au/tt//y  pcttctsec/,"  ante,  1054,  notes/,  and        (ti)  This  is  necessary,  6  Mod.  117,  and  if 

/r— 1  Saund.  221,  note  1.— 1  East,  212.    If  the  parish  or  place  be  diffisrent  to,  that  stated 

Uie  defendant  Justify  as  servant  of  another,  in  the  declaration,  the  plea  should  conclude 

state  in  the  commencement  of  the  plea,  that  with    a    traverse,  see    ante,    vol.  i    Index 

one  E.  F.  was  possessed,  &c  and  in  stating  **  TVaverte.'*     Ante,  1074. — See  1  Saund.  221 

the  distress,  say,  that  **  he  the  said  defend-  n.  1. — 2  Salk.  458. 
ant,  as  the  servant  of  the  Said  E.  F.  and  by 
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of  time  in  ibe  m^ot^Qctory  part  of  this  pka,  jMid  in  the  said  doc^       '^ 
tioo  fflentioood,  and  until  the  said  plaintiff  paid  to  the  said  defendant  ^^^^. 
nidsam  of  £ —  in  the  said  first  count  mentioned,  to  have  the  same 
and  restored  to  the  si^id  plaintiff,  as  and  for  the  same,  then  and 
being  a  reasonable  satisfaction  for  the  said  damage  so  done  by  the 
cattle  as  aforesaid  (t<^)^  *as  it  was  lawful  for  the  said  defendant  to  [*1094 
for  the  cause  aforesaid ;  which  are  the  same  supposed  trespasses  in 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plain- 
iiath  above  thereof  complained  against  the  said  defendant     And  this, 
ij^Conclude  with  a  verification,  as  ante,  907,  sixth  form.'] 


[Firsi  pka,  general  issue,  as  ante,  1061 ;  second  plea,  €is  follows :] 

for  a  farther  plea  in  this  behalf  [as  to  the  seizing,  taking,  removing, 

carrying  away  the  said  goods  and  chattels  in  the  said  declaration 

itioned  (y)']  the  said  defendant,  by  leave,  &o.  [actio  non,  Sfc.  as  ante, 

i,  third  form,']  because  he  saith,  that  before  and  at  the  said  time  when, 

he  the  said  defendant  was  lawfully  possessed  of  a  certain  close  called 

-,  [or  of  no  name,]  situate,  at,  &c.  and  because  the  said  goods  and 

^  in  the  said  last  count  mentioned,  before  and  at  the  said  time 
i,  Ac.  in  the  said  last  count  mentioned,  were  wrongfully  in  and  upon 
said  close  or  piece  or  parcel  of  land,  encumbering  the  same,  and  do- 
damage  there  to  the  said  defendant,  he  the*  said  defendant,  at  the  said 
wba,  &c.  in  the  said  last  count  mentioned,  seized  and  took  the  said 

and  chattels  in  the  said  last  count  mentioned,  in  the  said  close, 
))0r  parcel  of  land,  so  encumbering  the  same  as  aforesaid,  and  re- 
red  and  carried  away  the  same  to  a  small  and  convenient  distance,  to 
in  the  parish  aforesaid,  and  there  left  the  same  for  the  use  (2r)  of  the 
plaintiff,  doing  no  unnecessary  damage  to  the  said  goods  and  chat- 
on  the  occasion  aforesaid,  an^  as  he  lawfully  might  for  the  cause 

lid ;  which  are  the  same  supposed  trespasses  in  the  introductory 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 

'  coflBiplaitted  against  him  the  said  defendant  And  this,  Ac— 
^htde  with  a  vernation,  as  ante,  907,  sixth.] 

« 

d  for  a  further  plea  [actio  non,  as  ante,  906,]  because  he  says,  that 
'n  river  called  the  river running  and  flowing  in  the  county 

a,  for  a  long  time  before  and  at  the  time  of  the  committing  of  the 
ianpposed  trespasses,  was  and  still  is  a  common  and  public  navigable 

and  highway  for  all  the  liege  subjects  of  our  said  lord  the  king,  with 

bargee  and  other  vessels,  to  navigate,  pass,  repass,  and  labor,  in 
•long  the  same,  at  their  free  will  and  pleasure  ;  and  the  said  defendant 


IMPOUND- 
INO  DI8- 
TILEaSyDAM- 
AQE  FEAS- 
ANT. 

Justifica- 
tion of  the 
removal  of 
goodie  to  A 
small  dis- 
tance, be- 
caase  the 
same  were 
encuralier- 
ing  defend- 
ant's close. 


^Ekeae  aTcnnents  must  depend  on  the 
in  the  declaratioQ,  and  may  be  in 
mmeoessary. 
Unvotes  to  ike  last  fbrm. 
If  th^deelantion  be  only  ibr  the  taking 
jBoeds,  this  enumeration  of  the  tres- 
iBtenM  to  be  jnstlfted  io>ald  be  un- 


^  is  tmrenal^le,  and  wfaeo  to 
«s4T.  R.  864  ;  and  what  remoral 
M,  and  to  wbere,  see  1  Stark.  173. 
^J  one  may  justify  the  removal  of  a 
n  muBanoe  ei&er  at  land  or  by  water. 

Toi,  m.  22 


Hale  de  Port.  Blar.  p.  2,  c.  7.  An  entry  to 
abate  a  nuisance  which  is  dangerous  to  the 
public  safety,  and  which  requires  immediate 
abatement,  may  be  nade  without  any  demand; 
for  neocBsity  will  justify  an  immediate  entry. 
But  where  there  is  no  such  neoessity,  some 
application  and  notice  must  be  made  and 
given  to  the  owner  of  the  soil  to  abate  the 
nuisaaoe.  See  the  law  and  authorities  in  8  D. 
&  R.  656  —2  B.  &  0.  202,  S.  G.  As  to  the 
right  to  obstruot  the  encroaohmenti  of  the  sea, 
see  8  B.  £r  G.  856. 


REMOTAL 
OF  A  PUB- 
LIC NUI- 
SANCE. 

Plea  to 
trespass  for 
removing 
tunnels, 
&o.  justi- 
fying on 
the  ground 
that  tun- 
nels were 
withdraw- 
ing water 
from  a 
public  riv* 
er  (a). 
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^       further  saith,  that  because  the  said  tunnels  in  the.  said  declaration  mentionr 
;::SS^.  «^»  »*  tl.e  said  time  when,  &c.  had  been  and  then  were  wrongfully,  nnlaw- 
fully  and  unjustly  kept  and  continued  open  between  the  said  river  and  the 


REMOVAL  said  deepening  fen*,  so  that  divers  large  qunntities  of  the  water  of  the  said 
OT  A  puBuo  river  through  the  said  tunnels  escaped  from  the  said  river,  and  thereby 

KUI8ANCB.  ^^^  water  necessary  for  navigating  the  said  river  became  and  was  greatly 
diminished  and  lowered,  and  thereby  the  liege  subjects  of  our  said  lord 
the  king  were  hindered  and  prevented  from  navigating  and  using  the  said 
river  so  freely  and  advantageously  as  they  otherwise  might  and  would 
and  ought  to  have  done,  therefore  he  the  said  defendant,  being  a  liege 
subject  of  our  said  lord  the  king  at  the  said  time  when,  &c.  in  order  to 
abate  and  remove  the  said  nuisance,  and  to  hinder  and  prevent  the  water 
in  the  said  river,  necessary  to  keep  and  continue  the  same  navigable,  from 
escaping  from  the  said  river  through  the  said  tunnels,  did  necessarily 
enter  the  said  deepening  fen,  and  dug  up,  force  up,  pull  up,  stop  up,  and 
a  little  injure  the  said  tunnels  of  the  said  plaintiffs,  so  wrongfully,  unlaw- 
fully, and  injuriously  kept  and  continued  open  as  aforesaid,  and  hindered 
and  prevented  the  water  in  the  said  river  from  running  and  escaping  from 
the  same,  by  and  through  the  said  tunnels,  and  in  so  doing  necessarily 
broke  to  pieces  and  damaged  divers  parts  of  the  said  tunnels,  and  com- 
mitted the  other  supposed  trespasses,  and  the  materials  thereof  coming 
and  arising,  to  wit,  tne  said  materials,  and  goods  and  chattels,  in  the  said 
declaration  mentioned,  removed  to  a  small  and  convenient  distance,  and 
then  and  there  laid  and  left  the  same  for  the  use  of  the  said  plaintiffs, 
doing  as  little  damage  to  the  said  plaintiffs  as  he  possibly  could  on  the 
occasions  aforesaid,  and  as  he  lawfully  might  for  the  cause  aforesaid,  and 
which  are  the  said  supposed  trespasses  in  the  said  declaration  mentioned. 
And  this  he  the  said  defendant  is  ready  to  verify  ;  wherefore  he  prays 
judgment  if  the  said  plaintiffs  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  him^  &c. 


DisTRBBs     •  r First  plea^not  guilty ^  as  ante^  1061 ;  second pha^  ctctio  wo»,  a*  anU^ 
^FOB  BENT.  QQg      If  all  trespasses  in  the  declarcUion  cannot  be  justified  under  a  dis- 
trwpMscs   tress  for  renty  then  confine  the  plea  and  justificalion  accordingly."] — Be- 
andcr  a      cause  they  say,  that  the  said  plaintiff,  (or,  ^^  one  E.  F.")  for  a  long  time, 
rent^/^^  to  wit,  for  the  space  of  one  (^the  time  -during,  which  the  rent  distrained 
for  teas  accruing  due^)  year  next,  before  and  on  the  29th  day  of  Sep- 
tember, A.  D.  1880,  (the  day  when  the  rent  fell  due^^  and  from  thence, 
until,  and  at  the  said  time  when,  &c.  held  and  enjoyed  the  said  dwelling- 
house  (ojt  in  the  declaratum)  in  which  as  tenant  thereof  to  the  said  de- 
fendant, 0.  D.  (or, "  to  one  J.  B.")  under  and  by  virtue  of  a  certain  de- 
mise thereof,  Iieretofore  madd,  at  and  under  the  yearly  rent  of  jS40,  pay- 
able quarterly,  that  is  to  say,  on,  &c.  (jstate  the  quarterly  days^  and  de- 
scribe the  terms  of  the  tenancy  as  to  the  payment  of  rent  accurately,^  the 

by  even  and  equal  portions ;  and  the  said  defendants  further  say,  that 

on  the  day  and  year  last  aforesaid,  a  large  sqm  of  money,  to  wit  the  sum 
of  jE40,  of  the  rent  aforesaid,  for  one  year  (^according  to  the  fact)  of  the 

(6)  By  the  11  Geo.  2.  o.  19,  8.  21,  thk  de-  row  the  issue  and  the  eyidenoe  at  the  triaL 

ftnse,  where  the  distress  is  on  the  demised  When  the  distress  is  off  the  demised  premises, 

premises,  may  be  given  in  evidence  under  the  as  in  oases  of  fraudulent  remoYat,  &o.  the  de- 

geoeral  issue     But  it   may  be  frequently  ad-  fense  must  be  pleaded  speoiaUy,  1  £sp.  257: — i 

Tisable  to  plead  it  specially,  in  order  to  uar-  Camp.  186.     See  poet,  1187. 
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Aid  term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last  elaps-       ^ 
ed,  became  and  was  due  and  payable  to  the  said  defendant,  0.  D.  (or,  ^J^JShmt. 
*lhe  said  J.  B.")  and  at  the  said  time  when,  Ac.  was  in  arrear  and  un-     ^-«.  ' 

Eid ;  wherefore  the  said  defendant,  G.  D.  in  his  own  right,  and  the  said  distbbm 
fendant,  G.  H.  as  the  bailiff  of  the  said  C.  D.  and  by  his  command,  on  »>kbui% 
tte  said  first  day  when,  <fec.  did  enter  into  and  upon  the  said  dwelling- 
loase,  in  which,  £c.  for  the  purpose,  and  in  order  to  seize,  take,  and  dis- 
train, and  did  then  and  there  seize,  take,  and  distrain  the  said  goods 
liid  chattels  in  the  said  declaration  mentioned,  as  and  for  a  distress  for 
ftesaid  rent  so  due  and  in  arrear  as  aforesaid,  and  took  and  seized  the 
tame  thereon  as  such  distress  as  aforesaid,  on  the  most  fit  and  convenient 
|art  thereof  for  that  purpose,  according  to  the  form  of  the  Statute  in  such 
Itue  made  and  provided,  which  are  the  same  supposed  trespasses  in  the 
iitrodnctory  part  of  this  plea  mentioned.  And  this  they  the  said  defend- 
iBts  are  ready  to  verify,  Ac.  wherefore,  Ac. — [  Conclude  with  a  verifica- 
#ro,  a$  ante,  907.] 

[First  plea,  ger^ral  issue^  as  ante,  1061 ;  second  plea,  as  follows :] —  sbizuub 
id  for  a  further  plea  in  this  behalf,  [as  to  the  seizing  and  taking  the  ^^^  ^^^'^ 
lid  coals  in  the  said  first  count  of  the  said  declaration  mentioned,  and  jagtific^. 
leping  and  detaining  the  same  from  the  said  plaintiff,  for  a  certain  space  tion  of  tak- 

time,  to  wit,  for  the  space  of part  of  the  said  time  in  the  said  first  ing  coals 

It  mentioned,  and  also  as  to  the  seizing,  'taking,  and  carrying  away  "JJ^rft. 
said  coals  in'  the  said  last  count  mentioned,  and  converting  and  dis-  tive  right 
ing  thereof  as  therein  mentioned,]  the  said  defendant,  by  leave,  Ac.  *?  po>"t  da- 
IJB,  [actio  nan,  as  ante,  906,  MiVd^rm,]  because  he  says,  that  long  be-  ^^^  ^^\ 
"Band  at  the  said  time  when,  Ac.  one  E.  P.  was  and  still  is  seized  in  L*!^^^  J 
demesne  as  of  fee,  of  and  in  a  certain  ancient  port,  gout,  or  haven,  ^  j.  ^^ 

tiled in  the  river in  the  county  of and  that  he  the  said  ed  of  a 

!.  F.  and  all  those  whose  estates  he  now  hath  and  at  the  said  times  when,  P^^- 
^  bad  in  the  said  port,  gout,  or  haven,  for  the  time  being,  from  time 
iWeof  the  memory  of  man  is  not  to  the  contrary,  havet  repaired  and 

itained,  and  have  been  used  and  accustomed  to  repair  and  maintain,  His  obiiga- 
|d  of  right  ought  to  repair  and  maintain  the  said  port,  gont,  or  haven,  *^°?  ^  ^^ 
m  and  as  often  as  it  should  be  necessary,  at  his  or  their  own  proper  ^"^' 
and  charges,  for  the  use  and  benefit  of  all  persons  importing  and 
ting  goods  into  or  out  of  the  said  port,  gout,  or  haven,  for  the  ben- 
and  advantage  of  trade  and  navigation  there  :  And  that  he  the  said  Presorip- 
P.  and  all  those  whose  estate  he  now  hath,  and  at  the  same  time  when,  ^^^«  "s^^: 
hath,  of  and  in  the  said  port,  gout,  or  haven,  with  the  appurtenithces,  ^^^  "' 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had, 
ared  and  taken,  and  have  been  used  and  accustomed  to  have,  and  re- 
and  take,  and  of  right  ought  to  have  had,  and  received  and  taken, 
still  of  right  ought  to  have,  receive  and  take,  of  and  from  every  ship 
^^essel  arriving  in  the  said  port,  gout  or  haven,  with  upwards  of  ten 
Idrons  of  coal  pn  board  thereof,  and  unlading  the  same  coals  there,  a 
un  reasonable  toll  or  duty,  that  is  to  say,  four  bags  of  coals,  contain- 

iO  See  forms,  9  Wentw.  Ind.  Ixxiu.  Ixxni.  ''to  iak$  a  reasonable  diitrns;*'   and  an- 

^Wentw.  124. — SBarr.  14012. — Lutw.  1519.  other  that  the  port  duty  was  payable  by  per- 

>Wil9.96. — ^Ld.  Baym.  884.    Another  plea  Eons  not  being  legally  exempted  tnm  thid  ^ptij'' 

xlded,  stating    the    prescription  to  be  ment. 
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"»>       ing  respeetivelj  divers,  to  wit,  two  bushelcs  and  when  and  as  often  as  the 
raopoRTY  ^^'^  ^^^  ^^  ^^^  ^^^^  ^®°  ^°^  remained  unpaid,  after  reasonable  request 


and  demand  thereof  made,  the  owners  and  proprietors  of  the  said  port, 

sBizuRB  goat,  or  haven,  for  the  time  being,  from  time  to  time,  from  time  whereof 

FOR  PORT  the  memory  of  man  is  not  to  the  contrary,  have  used  and  been  aocastomed 

DUTiLB.   ^  ggj^^  -^^^  ^^^  ^^^  gj^j J  ^Yi  or  duty,  and  to  carry  away  the  same,  and  to 

seize  ^r  convert  and  dispose  thereof  to  his  and  their  own  use :  And  the  said  de- 
tbesame.  fendant  further  says,  that  before  either  of  the  said  times  when,  &g,  a  cer- 
tain ship  *or  vessel  of  the  said  plaintiff,  with  a  greater  quantity  than  ten 
^d'bted  •  ^'^^^^^^'^^  ^f  ^^^^  ^  ^*»  twenty  chaldrons  of  coal  on  board  thereof, 
tolls.  ^  arrived  in  the  said  port,  gout,  or  haven,  to  wit,  at,  &o.  (venue^  aforesaid, 
r^l096 1  ^^^  ^^^  there  before  either  of  the  said  times  when,  unlade  the  said  last- 
mentioned  quantity  of  coals,  by  reason  whereof  a  certain  toil  or  duty,  to 

wit, bags  of  coals  containing  respectively  divers,  to  wit,  two  bashels, 

became  and  was  due  and  payable  from  the  said  plaintiff  to  the  said  £.  F. 
Seizure  by  Whereupon  the  said  defendant,  just  before  the  said  time  when,  Ac,  to  wit, 
as  Ber^fr  ou  the  day  and  year  in  the  said  declaration  mentioned,  as  the  servant  of 
of  £.  F.      the  said  E.  F.  and  by  his  command,  in  the  said  port,  gout,  or  haven,  de- 
manded of  and  from  the  said  plaintiff,  the  said  toll  or  duty  for  the  said 
coals,  for  and  on  account  of  the  said  E.  F.  whereupon  the  said  plaintiff 
then  and  there  refused  to  pay  or  deliver  the  same,  and  thereupoa  the 
said  defendant,  at  the  said  times  when,  &c.  in  the  said  port,  gout,  or 
haven,  as  such  servant  of  ther  said  E.  F.  and  by  his  command,  seized,  took, 

and  carried  away  the  said bushels  of  coals  in  the  said  laat  count 

mentioned,  as  and  for  such  toll  or  duty  so  due  and  payable  as  aforesaid, 
the  same  being  part  of  the  said  coals  so  brought  into  the  said  port,  gout, 
or  haven,  as  aforesaid,  and  kept  and  detained  the  same  for  the  said  space 
of  time  in  the  said  first  count  mentioned,  and  in  so  doing  and  in  separating, 
and  dividing  and  measuring  the  same,  from  the  said  coals  so  brought  intc 
the  said  port,  gout,  or  haven  as  aforesaid,  did  necessarily  and  unavoida 
bly  seize  and  take,  and  keep  and  detain  the  residue  of  the  said  coals, 
whereof  the  said  coals  in  the  said  first  count  mentioned  were  part  and 
parcel,  for  the  said  space  of  time  in  the  introductory  part  of  this  pled 
mentioned,  the  same  being  a  reasonable  time  for  that  purpose,  doing  nc 
unnecessary  damage  to  the  said  plaintiff  on  the  occasion  aforesaid,  as  it 
was  lawful  for  him  to  do  for  the  cause  aforesaid :  which  are  the  same  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  him ; 
without  this,  that  he  the  said  defendant  is  guilty  of  the  said  seizing,  taking, 
and  keeping,  and  detaining  the  said  coals  in  the  said  first  count  men- 
^  tioned,  or  of  seizing,  taking,  or  carrying  away  the  said  coals  in  the  said 

last  count  mentioned,  at,  <&c.  aforesaid,  or  elsewhere  put  of  the  said  port, 
gout,  or  haven,  in  the  river  -^—  aforesaid.  And  this,  &c. — [^Conclude 
with  a  verificaiiony  as  aniej  907,  sixth  form.'] 

iNo  DooB,  ats.  >  *lFirstplea^  general  issue  to  the  whole;  second plea^  asfol- 
^^'  A.  B.  )  lows :] — And  for  a  further  plea  in  Ihis  behalf,  [as  to  the  shooting 
[*1097  ]  off,  firing-off,  and  discharging  the  said  gun,  in  the  said  first  count  of  the 
Plea  to  a  gaid  declaration  mentioned,  at,  towards,  and  against  the  said  dog,  in  that 
foTsboot^"  count  also   mentioned,   killing,  striking,  and  wounding  the  said  dog. 
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supposed  to  have  been  done  by  the  said  defendant  Ctf)!  he  the  said       ^ 
dant  bj  leave^  <&c.  [actWy  non^  &c.j  because  he  says,  that  the  said 
in  the  said  first  count  of  the  said  declaration  mentioned,  [before  the 
time  when,  &c.  in  that  count  mentioned,  had  been,  and  was  used  and  log  a  dog, 
stomed  to  hurt  and  worry  sheep,  to  wit,  at,  &g.  (venue)  aforesaid,  tuatthe 
the  said  defendant  further  saith,  that  the  said  dog  being  so  used  and  oofurtom* 
pDenstomed  to  hurt  and  worry  sheep,]  just  before  the  said  time  when,  &c.  ed  to  bite 
Tit,  OD  the  day  and  year  in  the  said  first  count  mentioned,  at  the,  <&c.  ^^^^P«  ^^^ 


v<\ 


id,  was  hunting  and  worrying  certain  sheep  of  one  E.  F.  of  great  ^^^  f^ 


was 


),  [in  a  certain  close  of  him  the  said  E.  F.  there  situate,]  for  which  worrying 
and  because  the  sai(^  dog  could  not  otherwise  be  restrained  or  ^^®  ^^^^ 
sred  from  hunting  and  worrying  the  said  sheep,  he  the  said  defend-  ^  \^\\s 
It  the  8aid  time  when,  &c.  as  the  servant  of  the  said  E.  F.  and  by  closes,  and 
command,  shot^ofif,  fired  off,  and  discharged  the  said  gun,  in  the  said  ^^^ 
count  of  the  said  declaration  mentioned,  at,  towards,  and  against  ooaid^not 
said  dog,  and  then  and  there  shot,  hit,  struck  and  wounded  the  said  otherwise 
as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  which  is*  the  ^prevent- 
SQpposod  trespass  in  the  introductory  part  of  this  plea  mentioned,  ^i^oriying 
whereof  the  said  plaintiff  hath  above  complained  against  the  said  said  sheep, 
idaat,  and  this,  &c. ;  wherefore, <fec.  and,  &c. — [Third plea  same  as  defendant, 
(mxUing  the  words  within  the  bra€kets.'\  "  said  r' 

,  p,  -  •    F.  shot  said 

First  pfea^  notfftdltt/j  as  ante^  1061 ;  Second  plea^  actio  non^  as  ante,  dog  y). 
I.]— Because  he  saith,  that  just  before  and  at  the'said  time  when,  &c, . plaintiff's 
said  defendant  was  driving  the  said  gig  and  horse,  in  the  said  first    *»a"- 
it  mentioned,  in  and  along  the  king's  highway,  leaving  ample  and  suf-  p. 
It  room  for  the  said  mare  of  the  said  plaintiff,  then  also  at  the  said  trespass, 
irben,&c.  being  and  going  in  and  along  the  said  highway,  to  pass  by  for  run- 
Baid  gig  and  horse  of  the  said  defendant,  nevertheless  the  said  de-  "*"|  ^^ 
*int  in  fact  saitb,  that  the  said  mare  of  the  said  plaintiff,  at  the  said  gig  against 
when,  Ac.  was  so  negligently,  carelessly,  and  improperly  managed,  piaintiflf 's 
was  so  unruly,  that  by  and  through  such  negligence,  carelessness,  ?y®'|*'*t* 
>per  management,  and  sucfi  unruliness  of  the  said  mare  as  aforesaid,  was  driT- 
mi  mare,  at  the  said  time  when,  &c.  in  the  said  first  count  mention-  ing  the  gig 
'attempting  to  pass  the  said  gig  of  the  said  defendant  ran  upon  and  *^°^8  ^ 
a^inst  the  said  gig  of  the  said  defendant,  and  the  said  gig  of  the  iJfying 
defendant  wae  thereby  also  then  and  there  driven  by  the  said  de-  sufficient 
t  against  the  said  mare,  without  any  default  on  the  part  of  the  J^l^Ji^^^ 
defendant ;  and  so  the  said  defendant  in  fact  saith,  that  if  any  hurt  mare  was 
^damage  happened  to  the  said*  mare,  it  was  caused  by  the  said  negli-  so  badly 
I  careless,  and  improper  management  of  the  said  mare,  and  by  the  °^*^**^'ij. 
liness  of  the  said  mare,  and  not  by  the  default  of  the  said  defendant  ^^ly^  that 
^  are  the  said  supposed  trespasses  in  the  said  [fi:*st  count  of  the  said]  thereby  the 

ition  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof  f^^^*^^ 
tplained  against  him.   And  this,  &c,  [  Conclude  with  a  verification,  as  ^fy^ 

W  See  1  Bannd.  84,  and  8  Latw.   1494.  tomed  to  bite  mankind  ;  these  allegations  are 

*i  plea  jostifying  kiUing  dog  in  a  warren,  material,  and  most  bo  proTed,  1  Car.  N.  P. 

■M  it  was  parsaizig  the   conies  there,  Rep.  106. 

ite.  24 ;  kilUng  dog  for  pursuing  deer  in        (•)  Thift  enumeration  of  the  tresoasses  ia- 

\  2  Rich.  Prac.  C.  P.  435,  5th  ed.  See  tended  to  be  justified,  must  depend  on  the  . 

t,  66S,  OS  to  the  right  to  set  dog-spears,  statements  in  the  declaration,  and  in  many 

It  48j. — 2  Marsh   577. — 1  Moore,  203,  cases  may  be  wholly  unnecessary. 
[^  In  a  plea  justifying  kiUing  a  dog.  be-        {f)  That    this  defence  mu:4t  be  pleaded 

it  attacked  defcodant  and  wiis  accus-  specially,  see  2.  Cimp  o'JJ. 
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•w)  .     ante^  907,  sixth  form.'] — ^And  for  a  further  plea,  Ac.  [actio  non^  as  a/nU^ 
p^ERTT.  ^06.] — Because  he  saith,  that  before  and  at  the  said  time  when,  Ac.  in 

*  the  first  count  mentioned,  the  said  defendant  was  drivinof  his  said  gig  and 

PLAiNTiFF*B  horsc  iu  the  first  count  mentioned,  in  and  along  the  said  king's  highway, 
NBGLi-     the  said  mare  of  the  said  plaintiff  then  also  at  the  said  time  when,  Ac. 
oBscE.     bgjng  and  going  in  and  along  the  said  highway,  nevertheless  the  said  de- 
Slifpiain-  fondant  in  fact  saith,  that  the  said  mare  of  the  said  plaintiff  at  the  said 
tiff's  xnai-e  time  when,  &c.  was  so  carelessly,  negligently,  and  improperly  managed, 
was  so  im-  in  the  said  highway,  near  to  the  said  gig,  that  by  reason  thereof  the  said 
fn  theh^h-  ^^^  ^^  ^^®  ®*^^  defendant,  by  accident  (g*),  and  without  any  default  on 
way,  that    the  part  of  the  said  defendant,  but  by  and  through  the  want  of  due  care 
by  reason   in  the  management  of  the  said  mare,  then  and  there  was  driven  upon  and 
accident      ^g^i^st  the  Said  mare,  and  thereby  the  said  mare  sustained  the  said  in- 
happened,  jury  in  the  said  first  count  mentioned ;  and  so  the  said  defendant  in  fact 
saith,'  that  if  any  hurt  or  damage  happened  to  the  said   mare,  it  was 
caused  by  such  accident,  and  not  by  the  default  of  him  the  said  defend- 
ant'which  are  the  said  supposed  trespasses,  Ac. — [  Conclude  as  in  second 
plea.] 

LiBBEUM        [First  plea  J  general  issue  ^  as  ante^  1061 ;  second  plea^  as  follows :] — 

areNTUM    ^°^  ^^^  *  further  plea  in  this  behalf,  (as  to  the  •breaking  and  entering  the 

Plea  of  ii"  ^^^^  close,  in  which,  Ac.  in  the  said  first  count  of  the  said  declaration 

berumtene-  mentioned,  and  witl\  feet  in  waiking,  treading  down,  trampling  upon,  con- 

mentum  by  suming  and  spoiling  the  grass  and  herbage  there  then  growing,  and  tear- 

dAnt  L^his  ^"S  "P»  forcing  up,  and  removing  the  faggots  in  that  count  mentioned,  and 

own  right.  Scraping  up  and  collecting  together  the  loose  earth,  soil,  manure,  and 

and  by  the  compost  in  the  Said  first  count  mentioned,  and  beating  down,  throwing 

his  servant  ^^wn,  prostrating,  and  destroying  part  of  the  banks  and  mounds  in  that 

(h).  count  also  mentioned,  and  casting  and  throwing  the  said  loose  earth, 

P1098]  ^oil,  manure,  and  compost  so  scraped  up  and  collected,  and  the  earth  and 

Actio  non,  ^^il  arising  from  the  said  banks  and  mounds  so  prostrated  and  destroyed 

4'c.  as  in  the  same  count  mentioned,  froqj  and  out  of  the  said  close  (i)  ;]  the 

said  defendants  by  leave  of  the  court,  here  for  this  purpose  first  had  and 

obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and-pro- 

m 

{g)  See  the  case  in  4  Mod.  404,  cited  in  8  his  declaration,  11  East,  51,  65.   1  B.  ft  0 

Wils.  411,  412.  '  489  — 2  D.  &  IL  719,  8.  C— 1  Sannd.  209  b. 

(A)  As  to  the  plea  of  Itberum  Untmentum  c.  or  to  narrow  the  eTidence  as  to  the  title  of 

in  general,  see  ante,  vol.  i.  Ind<    <*  Liberum  the  parties  ;  but  unless  some  real  advantage 

Ttnemenium ;"  and  1  Saund.  299  b,  n.  6. —  is  to  be  gained  by  it,  where  there  is  a  second 

Com.  Dig  Pleader,  8  M.  84. — Willes,  218.  count  for  removing  or  carrying  away  goods 

Et  vide,  2  Reeve's  Hist.  £.  L.  841.    A  right  only,  it  may  be  advisable  in  a  distinct  plea  to 

of  possession  as  a  freeholder,  or  lease-holder,  state,  *'  that  the  defendant  was  lawfully  pos- 

&o.  may  be  given  in  evidence  under  the  gene-  sessed  of  a  certain  close,  and  that  he  took  the 

Tol  issue.  Not  Guilty,  see  8  T.  R.  408  ;  nnd  in  goods  encumbering  the  same,  and  moved  them 

that  Ciise  the  defendant  ufas,  under  the  general  to  a  oonvenient  distance,  and  there  left  them 

issue,  permitted  to  give  in  evidence  the  puUing  for  the  use  of  the'  plaintiff,"  as  in  the  prece- 

down  a  wall.  But  in  8  East,  894, 400,  thecourt  dent,  ante,  1094.^See  6  Mod.  117. — Willes, 

held  that  the  defendant  could  not  justify,  under  222,  n.  b.  See  a  plea  justifying,  on  the  ground 

the  general  issue,  the  cutting  the  posts  and  rails  that  the  locus  in  quo  had  been  separated  from 

of  another,  though  put  upon  the  defendant's  the  waste  fur  twenty  years,  2  Taunt.  156 
own  soil  ;  it  is  therefore  frequently  necessary        (i)     The  enumeration  of  these  trespasses, 

to  plead  liberum  tenementitmy  and  to  justify  intended  to  be  justified,  must  depend  on  the 

the  cutting  or  removal  of  rails,  &c.  specially,  statements  in  the  declaration,  and  in  mapy 

as  encumbering  the  defendant's  land.     This  c:ises   may  be  wholly  unnecessary.    See  the 

plea  may  also  be  advisable,  in  order  to  compel  note  to  the  commencement  of  the  next  form  of 

the  plaintiff  to  new  assign  where  he  hiis  not  plea. 
.M^            set  forth  the,  abuttals,  or  n.in)e  of  the  close  in 
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tided  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore-  '■'^  ^^^'^ 
mid  action  thereof  against  him*,  because  he  says,  that  the  said  close  in  the  ^^^^^^ 
iuid  [first  count  of  the  said]  declaration  mentioned,  and  in  which,  &c.  li^krum 
kw  is,  and  at  the  said  several  times  when,  Ac.  was  the  close,  soil,  and  tbnbken- 
peehold  of  the  said  defendant  E.  F.,  to  wit,  at,  &o.  (venue)  aforesaid  ;      ''^^; 
fkerefore  the  said  defendant  [E.  F.  in  his  own  right,  and  the  said  *C.  ^'^^^^^^ 
k  as  the  serrant  of  the  said  E.  F.  and  by  his  command  (Ar)]  *at  the  said  hold  of  i^ 
l^es  when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mention-  fendant 
ri,  [broke  and  entered  the  said  close,  in  which,  &c.  in  the  said  first  ^  ^* 
pot  mentioned,  and  with  his  feetf  in  walking,  trod  down,  trampled  [*1099] 
D,  consumed,  and  spoiled  the  said,  grass  and  herbage  therein  men-  l>e^u<i- 
ed  (/)]  and  because  the  said  [faggots,  earth,  soil,  manure,  and  com-  ^*'^^^ 
in  the  said  first  count  mentioned,  and  the  said  part  of  the  said  banks  serVaiit. 
moands  in  the  said  first  count  of  the  said  declaration  (m)  mentioned] 
re  the  said  times  when,  &c.  had  been  wrongfully  and  injuriously  put 
placed,  and  were  at  those  times  remaining  and  being  in  and  upon  the 
dose, 'in  which,  &c.  and  encumbering  the  same,  he  the  said  E.  F. 
kisowD  right,  and  the  said  0.  D.  as  his  servant  and  bailiff  in  that  be- 
and  by  such  command  as  aforesaid,  in  order  to  remove  the  said  en- 
ibrances,  [tore  up,  forced  up,  and  removed  the  said  faggots,  and 
np  and  collected  together  the  said  loose  earth,  soil,  manure,  and 
t,  and  beat  down,  threw  down,  prostrated,  and  destroyed  the  said 
of  the  said  banks  and  mounds  in  the  said  first  count  mentioned,  and 
and  threw  the  said  loose  earth,  soil,  manure,  and  compost,  so  scrap- 
Qpand  collected,  and  the  said  earth  and  soil  arising  from  the  said 
iks  and  mounds  so  prostrated  and  destroyed,  as  in  the  same  count  men- 
ed  (m),]  from  and  out  of  the  said  close,  doing  no  unnecessary  damage 
Ihe  said  plaintiff"  on  the  occasion  aforesaid ;  which  are  ^he  same  sup- 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
reof  the  said  plaintiff  hath  above  complained  against  the  said  defend- 
And  this,  &c. — [  Conclude  toUh  a  verification^  as  ante^  907,  sixth 

•J 

D.&G.H.) 

ate.  \      IFirst  plea,  noi  guilty,  as  ante,  1061.].     And  for  a  The  like  in 

A.  B.        )  further  plea  in  this  behalf,  the  said  defendants,  by  leave,  ^"^^ 
^ajj  {actio  non,  as  ante,  906,  third  form.     If  the  trespasses  in  the  form  (n). 
^aratian  relate  entirely  to  land  or  realty,  and  not  to  any  personal  prop^ 
i  there  is  no  occasion  for  any  recital,  but  otherwise  it  is  necessary  t9  [•llOO  ] 
b/|r  the  plea  in  its  commencement,  by  reciting  *the  trespasses  to  the 
l^  asin  t/ie  Ictstjorm)  because  they  say,  that  the  said  close  in  the  said 
laration  mentioned,  and  in  which,  &c.  now  is,  and  at  the  said  several 

when,  £c.  was  the  close,  soil,  and  freehold  of  the  said  C.  D.  to 
at, Ac.  aforesaid;  wherefore  the  said  0.  D.  in  his  own  right,  and 
said  E.  F.  as  his  servant,  and  by  his  command,  at  the  said  several 

▼hen,  Ac.  committed  the  said  several  supposed  trespasses  in  the 
dedaratioQ  mentioned,  (or,  '^  in  the  introductory  part  of  this  plea 

i)  Tbde  words  are  neoessary  if  the  de-        (/)  This  ayerment  between  brackets  most 

m  or  one  of  them,  justify  as  the  servant  depend  on  the  ayerments  in  the  declaration 

J^  freeholder,  see    ante,  toI.  i.  Index.  See  the  next  form. 

Utt."    The  oommaod  is  tratersable  in        (m)  See  ante,  note  /. 

Sf  11  East,  65.  (n)  See  the  notes  to  the  above  form. 
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TO  BBAL  mentioned^^)  in  the  said  close,  in  which,  &c.  so  being  the  close,  soil,  and 

PKOPBBTT  fpe^ijQi^  of  the  gaid  c.  D.  as  they  lawfully  might  for  the  cause  aforesaid, 

which  are  the  said  several  supposed  trespasses,  whereof  the  said  plaintiff 

hath  above  thereof  complained  against  them.    And  this,  Ac. — [Conclude 

with  a  verification^  as  anie^  907,  sixth  formJ] 


8Bi8xir  or      [First  plea^  general  issue^  as  antCj  1061 ;  second  pleay  same  as  antSy 

A  COPT*  1097, 8,  to  the  asterisk^  stating  the  trespasses  intended  to  bejust^dj  ac- 

HOLDBs.  ^Q^ifig.  iQ  ii^g  declaration^  if  indeed  there  be  any  necessity  for  staling 

fee*^  IT     them^and  then  proceed  as  follows ;]— Because  he  says,  that  the  said  close, 

copy-hold-  in  which,  <&c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 

er  ip).        low  is,  and  at  the  ^id  several  times  when,  £c.  in  the  said  [first  count  of 

ihe  said]  declaration  mentioned,  was,  and  from  time  immemorial  hatfa 

i)een  within  and  parcel  of  the  manor  of ,  in  the  county  of ,  and  a 

customary  tenement  of  that  manor  demised  and  demisable  by  copy  of  the 
30urt  rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or  by  his 
steward  of  the  court  of  the  said  manor  for  the  time  being,  to  kny  person 
or  persons  willing  to  take  the  same  in  fee-simple  or  otherwise,  at  the  will 
of  the  lord  of  the  said  manor,  according  to  the  custom  of  the  said  manor. 
And  the  said  defendant  further  says,  that  long  before  either  of  the  said 
times  when,  <&c.  in  the  said  [first  count  of  the  said]  declaration  mention- 
ed, to  wit,  on  the day  of ,  A.  D. E.  F.  esq.  then  being 

lord  of  the  said  manor,  at  his  court  baron  then  holden  in  and  for  the  said 
manor,  before  G.  H.  — ; — ,  then  his  steward  of  the  court  of  the  said  mar 
Bor,  by  copy  of  the  court  rolls  of  the  said  manor,  granted  to  the  said  de- 
fendant amongst  other  things,  the  said  close,  in  which,  &c.  to  hold  the 
same  to  the  said  defendant,  his  heirs  and  assigns  forever,  by  copy  of  tbe 
court  roll  of  the  said  manor,  at  the  will' of  the  lord  of  the  said  manor, 
according  to  the  custom  of  the  said  manor ;  by  virtue  of  which  said  grant 
the  said  defendant  afterwards,  and  before  any  of  the  said  times  when,  &c 
to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  the  said  close,  in 
[*1101  ]  which,  &c.  and  became  and  was  seized  thereof  in  *his  demesne  as  of  fee, 
at  the  will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  the 
said  manor,  and  continued  so  seized  thereof  until  and  at  and  after  the  said 
several  times  when,  <&c. ;  wherefore  the  said  defendant  at  the  said  times 
wl)en,  &c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 
broke  and  entered  the  said  close,  in  which,  &c.  and  with  his  feet,  ^.— 
[Conclude  as  in  Ihefornij  ante^  1099,  from  the  f.] 

poaBEMoa  [First  plea^  general  issue,  as  ante,  1061 ; .  second  plea,  the  same  as  the 
OP  i«B.  y^ifjrfny  antCy  1097, 1098,  to  the  asterisk,  stating  the  trespasses  intended  to 
tionbyten-  be  justified,  according  to  the  declaraUon,  if  indeed  there  be  any  occasion 
ant  under  to  enumerate  them,  and  then  proceed  as  follows :] — ^Because  he  saith,  that 

a  lease  fbr 

yean  gi¥-       ^^^  As  to  the  mode  of  pleading  a  copy-hold  Thoagh  the  right  of  poBseasion  may  be  ginn 
mg  txpreu  ^^^^  \^  generaU  see  ante,  5G5,  569,  586,  8  in  evidenoe  under  the  general  issue,  8  T.  R. 
\'^i^(f      As  to  the  replication,  11  East,  70,  n.  a.    If  by  4as,  it  is  frequently-  advisable  to  plead  this 
plamtm       ^^  lessee  of  a  copyholder,  the  plea,  after  sta-  plea  in  order  to  compel  the  plaintiff  to  set  forth 
\P)'             ting  the  seisin  of  the  copyholder,  as  in  this  his  own  title,  or  to  admit  some  part  of  the  de- 
form, may  state  the  demise  as  in  tiie  forms,  foidant's;  and  where  the  plaintiff,  in  trespess 
post,  1101,  2  ;  and  a  license  by  the  lord  to  de-  quart  clauttim  fregitf  states  also  the  removal 
mise  need  not  be  stated,  Bao.  Ab.  Leases,  1,  6.  of  personal  property,  or  cutting  down  posts 
(p)  As  to  this  plea,  see  Com.  I>ig.  Pleader,  and  rails,  &o.  this  plea  is  necessary,  8  £ast, 
8  M.  40,  1  ;  ante,  vol.  i.  Index,  "  Color.'*  404. 
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floe  E.  P.  before  any  of  the  said  times  when,  &c.  to  wit,  on,  Ac.  at  the   «>  *■*'' 

CiA  aforesaid,  in  the  county  aforesaid,  was  seized  in  his  demesne  as  of 
,  of  and  in  the  said  close  in  the  said  declaration  mentioned,  and  in 
which,  Ac.  with  the  appurtenances  ;  and  being  so  thereof  seized,  after-  or 
wards,  and  before  any  of  the  said  times  when,  &c.  in  the  said  declaration 
nestioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  afore- 
ftud,  by  a  certain  indenture  then  and  there  made  between  the  said  E.  F. 
of  the  one  part,  and  the  said  defendant  of  the  other  part,  which  said,  &c. 
Here  state  the  profert  of  the  lease ^  and  the  demise  and  reference  to  the  i»- 
Mwre,  and  the  defendants  entry ^  as  ante^  549,  and  then  proceed  asfol- 
bws:] — And  the  said  defendant  being  so  possessed,  the  said  plaintiff  Color  gi?- 
ffadming  title  to  the  said  close  in  which,  £c.  with  the  appurtenances,  un-  ^  ^9)* 
fc  color  of  a  certain  "  character  (r)"  of  demise,  pretended  to  be  thei*e-- 
tf  made  to  him  by  the  said  E.  F.  for  the  term  of  his  natural  life,  before 
jfte  making  of  tho  said  demise  by  the  said  E.  F.  to  the  said  defendant  as 
pforesaid,  whereas  nothing  of  or  in  the  said  close  in  which,  ia,  or  any 
|art  thereof,  ever  passed  by  virtue  of  that  charter,  afterwards  •and  before  ['1102  ] 
|Bf  of  the  said  times  when,  <fec.  and  during  the  continuance  of  the  said 
80  demised  to  the  said  defendant  as  aforesaid,  to  wit,  on  the  said  first 
in  the  said  declaration  mentioned*  entered  into  and  upon  the  said 
in  which,  &c.  with  the  appurtenances,  and  was  thereof  possessed,  and 
upon  the  said  defendant  at  the  said  several  times  when,  &c.  entered 
and  upon  the  said  close  in  the  said  declaration  mentioned,  and  in 
ich,  &c.  in  and  upon  tho  said  plaintiff's  possession  thereof,  as  being  the 
of  the  said  defendant,  and  with  his  feet,  Ac. — J[Same  as  thefomtj 
,  1099,/r<wi  the  f  to  the  end^  if  the  declaration  require  thai  form  of 
\  and  justifying  the  trespasses^  according  to  the  fact,"] 

[First  plea,  general  issue^  as  ante^  1061 ;  second  plea^  same  as  the  The  like  by 
'neform,  except  in  the  statement  of  the  demise^  which  is  to  be  asfoU  *  *«°VJt 
w:] — ^And  being  so  seized  thereof,  he  the  said  E.  F.  afterwards  and  tTyewTo. 
Sore  either  of  the  said  times  when,  <&c.  to  wit,  on,  <&c.  last  aforesaid, 
4c.  (yenue^  aforesaid,  demised  the  said  close,  in  which,  Ac.  with  the 
)Qrtenances,  to  the  said  defendant,  to  have  and  to  hold  the  sam«  to  the 
i  defendant  from  thenceforth  for  one  year  then  next  following,  and  fully 
^be  somplete  and  ended,  and  so  from  year  to  year  for  so  long  time  as 
said  B.  F.  and  the  said  defendant  should  respectively  please  ((),    By 
toe,  Ac. — [^As  in  Vie  above  form  to  the  end,  adopting  the  words  ^^  tenan- 
fi"*  instead  of '^  term:'^ 

[first  plea,  general  issue ;  second  plea,  after  enumerating  trespasses,  watovAL 
titecessary,  pleading  actio  non,  as  ante,  906.] — Because  he  says,  that  ®'  '"rr^TB 
*  said  defendant,  before  and  at  the  said  time  when,  Ac.  and  from  thence  pj^^^  ^^ 
^rto  hath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain  gar-  trespass  for 

r)  See  a  deed  of  feofiixieiit  pleaded  by  way  log  to  this  fbrm,  be  could  not  do.  trees  tiiat  * 

■Ibt,  2  RSoh.  C.  P.  443.  (i*)  As  to  the  right  to  abate  a  priyate  Dui-  they  over- 

0  A  neceseary  word,  2  RoU.  Bep.  14.  sance,  see  8  Bla.  Com.  5.     And  as  to  the  right  shadowed 

l)  The  tenancy,  as  to  its  oommencement  to  cat  trees  overshadowing  defendant's  land,  gj^^  dam- 

untion,  most  be  stated  according  to  the  see  Roll.  Rep.  894.—^  Bulstr.  198— Vin.  Ab.  ^^  j^ 

^  Tress.  £.  and  Nuisance,  W.  2,  pi.  8  — 2  B.  &  fondant's 

^  8ee  4  Bast,  82  ;  when  the  letting  was  C.  811.— 8  D.  &  R.  556,  8.  C.    See  form  of  groundB 

'  year  to  year,  this  seems  improper  ;  be-  plea  justifying  an  entry  into  land  to  remove  a  /||\ 

«  ^  the  end  of  the  first  year,  either  party  wall,  &o.  obs^ucting  defendant's  ancient  light, 

Jt  determine  the  tsnaney,  which,  accord-  post. 
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TO  BBAL    den  or  parcel  of  land,  situate  and  being  in  the  parish  aforesaid,  in  *tlie 
PBOPEBTY.  ^^QQQ^y  s^oresaid,  and  that  the  said  brancheb  in  the  said  first  count  meQ« 
REMOVAL  ^ioned,  and  the  said  wood  and  underwood,  in  the  said  last  count  mentioned, 
OF  pRivAn  just  before  the  said  time  when,  &c,  were  overhanging,  encumbering,  and 
XUI8ANCE.  damaging  the  said  garden  or  parcel  of  land  of  the  said  defendant,  and  the 
vegetables  therein  growing ;  wherefore  he  the  said  defendant,  at  the  said 
time  when,  <&c.  did  cut,  lop,  and  top  the  said  branches  and  underwood  so 
overhanging,  encumbering,  and  damaging  the  said  close  of  the  said  plain- 
tiff as  aforesaid,  and  took  and  carried  awaj  the  said  branches,  wood,  un- 
derwood, and  berries,  to  a  small  and  convenient  distance,  and  there  left 
the  same  for  the  said  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  supposed  trespasses  whereof  the  said  plaintiff  halh 
complained  against  the  said  defendant.     And  this,  &c. — [  Conclude  wUk 
a  verification^  as  .ante^  907,  sixth  form,'] 

DBFBOT  Of  [First  pleaj  general  issue^  as  antCy  1061 ;  second  plea,  as  follows  :]— 
J[J^*'"'  And  for  a  further  plea  in  this  behalf,  [as  to  the  breaking  and  entering  iha 
^^|J|^  said  close  in  the  said  first  count  of  the  said  declaration  mentioned,  and  i^ 
with  cat-  which,  <&c.  and  with  feet  in  walking,  treading  down,  trampling  upon,  anil 
tie,  that  spoiling  the  grass  in  the  said  close,  and  with  the  said  cattle  in  the  saii 
w^'iKfl^^  first  count  mentioned,  eating  up,  treading  down,  depasturing,  consuming^ 
sessed  of  and  Spoiling,  other  the  grass  growing  in  the  said  close,  and  with  the  saSi 
adjoining  cattle  tearing  up,  eating  off,  pulling  up,  plucking  off,  consuming,  spoilingj 
th^t^  plain-  ^^^^^K  ^^9  toppi^g?  ^^^  destroying  the  spring  wood  and  underwood  in  tte 
tiff  ought  said  first  count  mentioned,  and  growing  and  being  in  the  said  close,  anl 
to  have  re-  brcakiug'down,  throwing  down,  and  destroying  the  said  hedge  and  fenenj 
fenoTb^^  in  the  said  first  count  mentioned,  growing,  standing,  and  being  round  anij 
tween,  and  upou  the  Said  close,  and  as  to  the  breaking  and  entering  the  said  close  iii 
that  the  the  said  last  count  of  the  said  declaration  mentioned,  and  in  which,  Ao» 
outof^*^  and  with  the  said  cattle  in  the  said  last  count  mentioned,  treading  dowoij 
pair,  his  depasturing,  eating  up,  biting  off,  tearing  off,  topping,  consuming,  and  dft«| 
cattle  es-  stroying  the  spring  wood  and  underwood  in  the  said  last  count  mentioned^ 
hcusiT^  •growing  and  being  in  the  said  last-mentioned  close,  above  supposed  toj 
and  defen-  have  been  committed  by  the  said  defendant  (a;),]  the  said  defendant  b|| 
dant  enter-  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  according 
^em  out^^  ^  ^^^  ^^^^  ^^  ^^^  statute  in  such  case  made  and  provided,  says,  that  tli^ 
(w).  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  against  hiotij 
['1104  ]  because  he  says,  that  [the  said  close  in  the  said  first  count  of  the  said  deo* 
Mtio  non  laration  mentioned,  and  in  which,  <&c.  and  the  said  close  in  the  said  laal 
4-c.  '  count  of  the  said  declaration  mentioned,  and  in  which,  &q.  now  are  and 
Close  men-  at  the  Said  several  times  when,  <&c.  were  one  an(^the  same  close,  and  nol 
^to^^  urtB  ^^^®^  ^^  different  closes  (z).    And  the  said  defendant  further  saith,  that] 

the  same 

(»).                (to)  See  the  fbrms  referred  to  in  Com.  Big.  are  one  and  the  same,  see  ante,  toI.  1.  Indm 

Tk»fnn/iat>t  Pleader,  8  M.  29.— Thomp.  Ent,  804.— Wentw.  "  Pleat  in  2Ve«paM.'»— Plead,    A.  430,  te-i 

Z^^T  68— Winch.  996,  or  1110  ed.  1680.— Lutw.  1  Marsh.  Rep.  18. 

oTa^^     1857,  and  2  Saond.  284.    As  to  the  law,  1  (z)  This  mode  of  pleading  is  objectioiialil 

^.  .  .         Taunt  529. — See  Com.  Dig.  Pleader,  8  M.  29.  on  speoial  demurrer,  but  in  some  eases  it  ai| 

u^Vi^f^  — Vin.  Ab.  "  i^ncM.'*— Ante,  780.-2  Saund.  be  advisable  to  adopt  it ;  see  not©  y- 

ioctti  xnqtto  ^^^  ^^^  ^_^  B  &  C.  811,  12.  (a)  It  is  sufficient  in  trespass  to  saj,  ^ 

^  ''                 (i)  The  enumeration  of  tiiese  trespasses  in-  the  defendant  was  ;KMsew«d,  but  not  so  iftj 

tended  to  be  justified,  must  depend  on  the  plea  in  bar  in  rcpleTin,  1  Saund.  846,  n.  %M 

statements  in  the  declaration,  and  in  some  2  Id.  284,  and  n.  8.-*Com.  Dig.  Pleader,  8  M 

oases  may  be  wholly  unnecessary.  29. — ^Ante,  1058. 

{y)  Ab  to  the  allegation  that  the  trespasses  "^ 
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tiie  nid  defimdant  before  and  at  the  said  several .  times  when,  Ac.  was  *o  «bal 

kwfallj  possessed  of  a  certain  close  called (6),  with  the  appnrte-  ^^^^^^^ 

Buoes,  situate  and  being  in  the  parish  aforesaid,  in  the  coanty  aforesaid,  j^^^^^^^y, 
ind  contignons  and  next  adjoining  to  the  said  close  of  the  said  plaintifif  fbmg£8. 
in  which,  Ac. ;  and  that  the  said  plaintifif  and  all  other  the  tenants  and  Liability  of 
oocapiers  of  the  said  *close,  in  which,  &c.  for  'the  time  being,  from  time  pi<^i°tiff  to 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired  and  ^of  ^rul 
aaiended,  and  have  used  and  been  accustomed  to  repair  and  amend,  and  in  9110  (e). 
ef  right  ought  to  have  repaired  and  amended,  and  the  said  plaintiff  be-  [*1105] 
tare  and  at  the  said  several  times  when,  &c.  of  right  ought  to  have  re- 

C'red  and  amended,  and  still  of  right  ought  to  repair  and  amend  the 
Ige  and  fence  between  the  said  close  of  the  said  defendant  and  the  said 
eloee,  in  which,  (fee.  when  and  as  often  as  occasion  hath  required,  and 
Bhall  or  may  require,'  to  prevent  cattle  lawfully  {d)  feeding  and  depas- 
turiog,  or  being  in  .the  said  close  of  the  said  defendant  from  erring  or 
weeping  thereout,  through  the  defects  and  insufiSciency  of  the  said  hedge 
and  fence  into  the  said  close,  in  which,  &o.  and  doing  damage  there. 
And  the  said  defendant  further  saith,  that  the  said  hedge  and  fence,  be-  Fence  oat 
tom  and  at  the  said  several  times  when,  Ac.  were  ruinous,  prostrate,  <>''«?*"«'• 
;^en  down,  and  in  great  decay  for  want  of  needful  and  necessary 
;.  Biking,  repairing,  and  amending  thereof.  By  means  whereof  the  said  Whereby 
:ttttle  in  the  [said  first  and  last  counta  of  the]  said  declaration  mentioned  ^^!^|^ 
.  at  the  said  several  times  when«  &c.  then  lawfully  feeding  and  depasturing 
!-Ai  the  said  close  of  the  said  defendant  without  the  knowledge  of  the  said 
i^lefendant,  and  against  his  will,  erred  and  escaped  thereout,  into  the  said 
;^dose,  in  which,*  Ac.  through  the  defects  and  insufilciency  of  the  said 
^edge  and  fence,  and  eat  up  (e),  trod  down,  depastured,  consumed,  and 
••polled  a  little  of  the  grass  there  growing,  and  eat  up,  trod  down,  de- 
fastnred,  tore  up,  eat  ofif,  pulled  up,  plucked  off,  consumed,  spoiled,  bit 
liC  topped,  and  destroyed  a  little  of  the  spring  wood  and  underwood  there 
.also  growing,  in  the  said  first  and  last  counts  respectively  mentioned 
Httd  in  passing  through  the  said  hedge  and  fence,  the  said  cattle  at  the 
e  time  when,  &c.  in  the  said  first  count  mentioned,  necessarily  and 
voidably  a  little  broke  down,  threw  down,  and  destroyed  the  same, 
ing  the  said  hedge  and  fence  in  the  said  [first  count  of  the  said]  decla- 
ition  mentioned.  And  on  the  occasions  aforesaid,  the  said  defendant  at  Defend- 
siud  several  times  when,  Ac.  as  soon  as  he  had  notice  (/)  of  the  JfJ^yJ^"*^ 

!'atid  cattle  having  escaped  into  and  being  in  the  said  close,  in  which,  Ac.  the  oatUe. 
i 

i    (i)  Or  if  it  has  no  name*  set  oat  the  sbat-  an  immemorial  liability  ;  and  the  prinoiple  of 

Jfkt  as  ante,  S6S.  that  rale  appears  equally  to  apply  to  a  plea^ 

(e)  In  the  Ibims  in  2  Saand.  284. — ^Lutfr.  and  if  so,  it  would  suffice  to  lay  the  obligation 

■■1167,  a  preseriptiTe  obligation  to  repair  is  laid  to  repair  even  more  oenerally  than  in  the 

k  a  fw  tHaie  in  the  pUintiff,  and  aooording  above  form,  see  ante,  7oO,  n. 

I^TdT.  74,  76. — Com.   Dig.  Pleader,  8  V.  29  (d)  This  allegation  is  not  nsnally. inserted 

•-•Via.  Ab.  Fenoes,  £.— Dyer,  866  a,  81—1  T.  in  the  precedent,  see  2  Saund.  284,  but  tho 

.B.  766— Ceo.  Jae.  665,  this  was  formerly  oon-  party  is  only  bound  to  fence  against  cattle 

sd  ntoeasary  ;  bat  there  are  soToral  pre-  being  lawfully  in  the  adjoining  close,  Vin.  Ab. 

lis  whsre  the  obligation  is  mcanely  stated  Fences,  B.  1- — 2  Hen.  Bla.  627. 

be  on  the  ooeapier  for  the  time  being,  («)  This    averment  must    depend  on  the 

Ent.  804, — 9  Went  68  ;  and  see  Com.  statements  in  the  deelaration. 

eader,  8  M.  29,  and  8  T.  B.  768,  and  (/  )  If  the  defendant  suffiBred  the  cattle  to 

»rding  to  the  last  case,  as  the  plaintiff  is  remain  in  the  close  after  notice,'  he  wUl  be 

Md  to  be  Ignorant  of  the  nature  of  the  liable  as  a  trespasser,  2  Saund.  286,  n.  4.-— 

uit*8  obligation,  it  is  clearly  sufficient  Com.  Dig    Pleader,  8  M.  29.-^2  Leon.   98. 

^%'ieclaraiion  to  State  that  the  defendant,  as  But  thU  is  properly  the  subject-matter  of  a 

tecnpier,  wjs  bonnd  to  repair,  without  stating  replication,  &o.  2  Saun.  286,  n.  4. 
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to  «BA"L  Its  aforesaid,  entered  into  the  said  close,  in  which,  Ac.  to  drive,  and  di^ 

pRopKnTT  ^Ij^jj  ^^j  there  •drive  (§•),  the  said  cattle  from  and  oat  of  the  said  cl< 

sBFEOTOF^'^  which,  &c.  into  the  said  close  of  the  said  defendant,  and  in  so  doin( 

PKNCBs.  he  the  said  defendant,  at  the  said  several  times  when,  &c.  did  necessaril 

and  unavoidably  with  his  feet  in  walking  (A),  tread  down,  trample  ni 

and  spoil  a  little  of  the  grass  there  also  growing,  doing  no  unnecessai 

damage  to  the  said  plaintiff  on  the  occasions  aforesaid,  and  as  he  lawfall] 

might  for  the  cause  aforesaid  ;  which  are  the  said  several  supposed  ti 

passes  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  thj 

said  plaintiff  hath  above  complained  against  him  the  said  defendant.'  Anj 

this,  &c. — [Conclude  with  averificaUony  as  antCj  907,  sixth  form,'] 

L7CENIB.      ^^^  f^^  ^  further  plea  in  this  behalf,  the  said  defendant  by  leave,  &i 
Leave  and  ^J^^  (octio  noti^  OS  ante,  906,  Unrdform.^ — ^Because  be  says,  that  he 
lioeose.      Said  defendant  at  the  said  several  times  when,  &c.  by  the  leave 

license  of  the  said  plaintiff  to  him  for  that  purpose  ^rst  given  and  gra&t 
ed,  to  wit,  at,  <&c.  (venue)  aforesaid,  committed  the  said  several 
posed  trespasses  in  the  said  declaration  mentioned :  as  he  lawfully  my 
for  the  cause  aforesaid. — And  this,  &q. — [  Conclude  with  a  verificaiioi 
as  ante,  907,  sixth  form.'] 

11IOBT0  or    [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows  :]- 

joMBBT.  ^^^  j^p  ^  farther  plea  in  this  behalf,  [as  to  the*  fishing  in  the  said  fishei 

plea  to       i^  the  said  first  count  mentioned,  and  die  said  fisli  there  foand  and  beinl 

trespass     catching,  seizing,  taking,  and  carrying  away,  and  converting  and  di< 

^rjuhing  posing  •thereof  to  his  own  use,]  (/)  the  said  defendant,  by  leave  of  tl 

fi^^thoiOoiiTt  here,  for  this  purpose  first  hsul  and  obtained,  accolrding  to  the  for 

ioeut  inquo  of  the  Statute  in  such  case  made  and  provided,  says,  that  the  said  plai 

was^efen-  ^jflf  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  agaii 

how  If^  ^^^^  because  he  says,  that  the  place  in  which  the  said  supposed  sevc 

r*1107  1  ^sb^^y  ^^^  i^9  ^^^  ^^  the  said  several  times  when,  &c.  was  a  cei 

close  or  piece  or  parcel  of  land  covered  with  water,  and  which  said  ch 

or  piece  or  parcel  of  land  now  is,  and  at  the  said  several  times  when, 

{g)  The  defendant  may  jostify  entering  to  ceseary.    As  to  the  eyidenoe  and  replioat 

reohase  cattle  that  escaped  for  want  of  ftncing,  see  11  East,  461.  As  to  replication  of  eoaal 

2  Roll.  Ab.  L.  35,  iO.^Com.  Dig.  Pleader.  8  mand,  see  2  Saand  118,  5th  ed. — 8  Taost 

M.  29.  —8  East.  808.— 5  B.  &  C.  221.— -7  D.  & 

(h)  This  aTerment  should  correspond  with  788,  S.  C. 
the  statements  in  the  declaration.  {k)  As'to  pleu  in  general  in   trespiC 

(i)  As  to  this* plea  in  general,  see  ante,  vol.  fisheries,  see  ante,  toL  i   Index,  **  PUa»\ 

i.  Index,  «•  Xtc€n5«."— Com.  Dig.  Pleader,  8  rre«pat»."— Co.  Lit  122  a.  126  b,  note" 

M.  85— Vin.  Ab.   License— 8  East,  808.— 4  127  a,  b.— Com.  Dig  Piscary.— 9  Wentw.l 

M.  &  S.  562.— 1  B.  &  C.  684— 4  East,  107,  dex,  xliil— Boote»s  Suit  at  Law.  193  to  264 

and  the  precedents,  9  Wentw.  Index,  Ixxxv.  Plead  A.  401,  445.-5  Burr.  2162.— 4  T. 

zoiil— Plea.  Ass.  422— Lil.  Bnt.  426.    In  trcs-  487.— See  form  of  a  plea  justifVfing  nnder 

pass  a  license  most  be  pleaded,  and  cannot  be  grant  of  a  liberty  and  privil^^  of  grating  f 

^yen  in  evidence  under  the  general  issue,  7  T.  game,  with  dogs,  &c.  4  B.  &  C.  689. — 7  P. 

R.  166.-2  Taunt.  156  —Hob.  174,  5,  but  see  R.  49,  S.  C.    The  plea  of  /t6enim  Unemtn 

1  Hen.  7,  28,  a.  per  Rede  J.  contra.    Fighting  to  trespass  for  fishing  in   a  soyeral  or 

b^ng  a  breach  of  the  peace,  and  unlawful,  fishery,  is  good,  see  Year  Book,  18  Bdw.  it* 

the  consent  of  the  plaintiff  to  fight  would  be  and  though  the  subject-matter  of  it  may 

no  bar  to  his  action,  Bui.  N.  P.  18.    If  A.  gtven  in  evidence  under  the  general  issue, 

license  B.  to  beat  him,  it  is  furain.st  the  peace,  the  plea  is  sometimes  useful,  to  compel 

and  therefore  void,  Amb.  218,  ttd  muBre,  if  plaintiff  to  set  forth  in  his  replicatk>n  his 

the  defendant  might  not  plead  a  licende  in  posed  right  by  prescription  or  grant, 
such  case  except  as  to  what  is  against  the        (0  This  enujneration  of  the  trespasses 

peace.    It  has  been  usual,  in  the  introductory  tended   to  be  justified,  must  depend  on 

part  of  the  plea,  to  enumerate  all  the  trespas-  statements  in  the  d<*claration,  and  in  *" 

see,  which  in  point  of  law  and  in  fact,  may  be  cases  miy  bf-  wholly  unnccfs^iry. 
jn8tifie<l  by  the  licence,  but  this   is  seldom  ne-  • 
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ind  freehold  of  the  «aid  defendant ;  wherefore  the  said  dofendant  at  the  '^  ^^^ 
lud  several  times  when,  &c.  entered  into  the  said  close,  piece,  or  parcel  '*^^J'' 
tf  land,  and  fished  there  for  fish,  and  the  said  fish  in  the  said  [first  count  itiQBTs^r 
tf  the  Eaid]  declaration  mentioned,  there  found  and  bein||;  caught,  seized,    riBUK&Y, 
iDok,  and  carried  away,  and  converted  and  disposed  thereof  to  his  own 
'lie,  as  it  was  lawfnl  for  him  so  to  do  for  the  oaase  aforesaid  ;  which  are 
ihesaid  several  supposed  trespasses  in  the  introductory  part  of  this  plea 
,  ae&tioned,  and  whereof  the  said  plaintiff  hath  above  complained  against 
kirn  the  said  defendant.     And  this«  &c. — [^Conclude  with  a  verification^ 
if  an/p,  907,  sixUi  form .] 

And  for  a  further  plea  in  this  behalf,  [as  to  the  said  supposed  trespass-  Sdiy.  That 
C8  in  the  introductory  part  of  the  said  second  plea  mentioned,  and  there-  *^®  ^^^ 
.ii  justified,  (n),]  the  said  defendant  by  like  leave,  &c.,  (actio  non^  as  in  defend- 
^At  former  ptea.^ — ^Because  he  says,  that  the  said  fishery  in  the  said  [first  ant*8  mm- 

Ent]  mentioned,  and  in  which,  Ac.  now  is,  and  at  the  said  several  times  ^^^^^^ 
m,  &G.  was  the  several  fishery  of  the  said  defendant;  wherefore  the 
i  defendant  at  the  said  several  times  when,  &c.  being  seasonable  times 
ff  the  year  for  that  purpose,  fished  in  the  said  fishery  in  the  said  [first 
iCouDt]  mentioned,  and  the  said  fish  in  the  said  [first  count]  mentioned, 
diere  found  and  being,  caught,  seized,  took,  and  carried  away,  and  con- 
nerted  and  disposed  thereof  to  his  own  use ;  as  it  was  lawful,  &o, — \^As 
jb  the  former  plea,  to  the  end.'] 

9 

'^Fourth  plea^satne  introduction  as  the  above, ] — ^Because 'he  says,  that  [*1108  ] 
die  said  defendant  before  and  at  the  said  several  times  when^  &c.  in  4tbly.  Plea 
said  [first  count  of  the  said]  declaration  mentioned,  was  and  still  is  JJjiJ*?® 
in  his  demesne  as  of  fee,  of  and  in  divers,  to  wit,  two  thousand  ^^^  f^e^ 
of  land,  with  the  appurtenances,  situate,  and  being  in  the  parish  fishing  in 
ssaid,  and  that  the  said  defendant  and  all  those,  whose  estate  he  now  the  fishery. 
\,  and  at  the  said  several  times  when,  &c.  had,  of  and  in  the  said  land, 
ih  the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to 
contrary,  have  had,  and  have  been  used  and  accustomed  to  have,  and 
right  ought  to  have  had,  and  the  said  defendant  still  of  right  ought  to 
ive,  a  free  fishery  in  the  said  fishery  in  the  said  first  count  mentioned, 
which,  4i;c.  and  during  all  the  time  aforesaid  fished  and  have  been  used 
accustomed  to  fish,  and  of  right  ought  to  have  fished,  and  still  of 
it  ought  to  fish  in  the  same  fishery  for  fish  every  year,  at  all  seasonable 
of  the  year  for  fishing,  at  his  and  their  free  will  and  pleasure,  and  to 
^e  and  carry  away  the  fish  from  time  to  time  caught  by  them  therein, 
belonging  and  appertaining  to  the  said  land,  with  the  appurtenances, 
lerefore  the  said  defendant,  at  the  said. several  times  when,  &c.  in  the 
[first  count]  jnentioned,  the  same  being  seasonable  tim6s  of  the  year 
that  purpose,  fished  in  the  said  fishery  in  this  plea  mentioned,  and  in 
ich,  Ac.     And  the  said  fish  in  the  said  [first  count]  mentioned,  there 
id  and  being,  took  and  carried  away,  and  converted  and  disposed 
»f  to  the  use  of  the  said  defendant  as  he  lawfully,  &c. — [^Sarne  con- 
as  in  the  second  plea^  ante^  1107.] 

The  plea  of  common  fishery  is  precisely  similar  to  the  former  plea  of  6thly. 

Common 
(•)  See  a  form  of  a  clainf  of  a  right  of     desoribcd  by  saying  "a  common  fishery,"  2  of  fishery 
ttighj  prescription,  Ul.  Ent  440.  Moore,  83.-8  Taunt.  183,  S  C— As  to  evi-  (o). 

in)  See  note  /.  in  the  preceding  page.  dencc  under  this  plea,  T  I.  188. 

I     {0)  A  common   c»f  fi.-Uiery  is   not  correctly 
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TO  REAL  free  fishery  y  inserting  the  words  "  common  of  fishery,"  instead  of  the  words 
PROPEBTT.  «  fj^^  fishery." 

RIGHTfl  OT  '*' 

FISHERY.       [Same  introduction  as  in  theplea^  ante,  1106.] — ^Because  he  says,  that 

6thij.  Lo-  the  said  supposed  fishery,  in  which,  &b.  at  the  said  several  times  when, 

cut  171  quo  *£c,  ^as  and  still  is,  and  from  time  immemorial  hath  been,  part  and  par- 

river*  an*/  ^®'  ^^  ^^^  ^^^^  river,  called  the,  Ac.  and  that  the  said  part  thereof,  in 

nil  the       which,  Ac.  now  is,  and  at  the  said  several  times  when,  &o.  was,  *and 

king's  sub-  fpom  time  whereof  the  memorj^  of  man  is  not  to  the  contrary,  hath  been  a 

nght  to^^   public  and  common  navigable  river,  la  which  the  tides  and  waters  of  the 

fish  there-  »ea  during  all  the  time  aforesaid,  have  flowed  and  reflowed,  and  that  in 

'^-  the  said  part  of  the  same  river  called  the,  Ac.  in  which,  Ac.  every  sub- 

[*1109  ]  ject  of  this  realm  at  the  said  several  times  when,  Ac.  of  right  had,  and 

of  right  ought  to  have  had  and  still  hath,  and  of  right  ought  to  have,  the 

liberty  and  privilege  of  fishing.     Wherefore  the  said  defendant  being  a 

subject  of  this  realm  at  the  said  several  times  when,  Ac.  entered  into  the 

said  fishery,  in  which,  Ac.  so  being  part  of  the  said  navigable,  river  as 

aforesaid,  where  the  tides  and  waters  of  the  sea  flow,  to  fish  in  the  said 

river  there,  at  the  said  several  times  when,  Ac.  being  seasonable  times  of 

the  year  for  such  fishing,  and  at  those  several  times  did  fish  there,  as  it 

was  lawful,  Ac. — [  Conclude  as  in  the  plea^  ante^  1107.] 
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[First  pletty  general  issue  y  as  ante,  1061 1  second  plea,  as  follows:'] — 
Justlfio^^  And  for  a  further  plea,  in  this  behalf,  as  to  (^enumerating',  if  necessary y4he 
tioQ  by  a  trespasses  proposed  to  be  justified,  and  which  must  depend  on  the  averments 
freeholder  in  the  declaration,  which  in  the  cases  on  which  the  following  plea  was 
seitftD^  f'"'^''^^^^  W7erc  the  entry  on  tlie  land,  and  putting  on  cattle,  and  filling  up 
ander  a  ditches,  breaking  down  fences,  Sfc,^  the  said  defendants,  by  leave  of  the 
prescnp.  court  here,  for  this  purpose  first  bad  and  obtained,  according  to  the  form 
^of\ommon  ^^  ^^  Statute  in  such  case  made  and  provided,  say  that  the  said  plaintiff 
ofpaeiure  ought  not  to  have  or  maintain  his  aforesaid  action,  because  they  say,  that 
O').  before,  Ac.     [Here  state  the  seisin  in  fee,  and  prescriptive  right  of  com- 

mon in  the  defendant,  as  ante,  1059,  observing  the  notes^  or  if 
the  defendant  be  a  tenant,  after  stating  the  seisin  in  fee  and  the 
right  of  common  in  freeholder,  set  forth  the  demise,  as  ante^  549 
or  1058,  and  then  proceed  as  follows:'] — ^Wherefore  the  said 
G.  D.  in  his  own  right,  and  the  said  E.  F.  as  his  servant,  and  by 
f*1110Jhis  command,  at  the  said  times  when,  Ac.  entered  into  the  *said 
close  in  which,  Ac.  in  order  to  turn  and  put-  (q),  and  did  then  and 

(p)  See  the  form  referred  to,  9  Wentw.  In-  Ante,  1559.    If  there  be  anj  reason  to  appre- 

dex,  xli7.  to  1. — 2  Rich.  C.  P.  53.— See  also  hend  that  the  prescriptive  right  of  common 

the  forms,  Rast  Ent.  658. — 1  Saund.  222.-7  may  have  been  extinguished  by  unity  of  seisin 

B.  &  C.  846  ;  and  the  notes  to  1  Saund.  889  it  is  proper  to  add  a  plea  claiming  the  right  of 

to  846,  847  to  858.-2  Saund.  1  to  6,  and  324  common  by  non-existing  grant,  as  in  the  plea 

to  829.— Com.  Dig.  Pleader,  8  E.  21;  Common;  of  a  right  of  way  by  grant,  post,  1122.    See 

and  Woolrioh  on  Commons,  as  to  the  mode  of  a  replication  that  the  locue  in  quo  had  been 

pleading  rights  of  common  in  general,  see  also  inclosed  fh)m    the  common  thirty  years,  2 

the  form  and  notes,  ante,  1059,  799,  &c    If  B.  &  C.  918.    4  D.  &  R.  572,  S.  C— 2  Taunt, 

the  right  of  common  be  qualified  either  fbr  a  159.    But  umble  that  the  general  replication 

limited  number  or  a  particular  description  of  that  the  locus  in  quo  was  not  parcel  of  the 

cattle,  or  at  particular  times  of  the  year,  or  if    waste,  will,  in  ordinary  cases,  suffice  ; 

the  defendant  have  any  land  in  the  locus  in  r.   Smith    and    others.  Trinity  Term.   1825, 

quo,  the  plea  must  be  framed  accordingly,  see  (Bond,  attorney  ;)  and  in  7  B.  &  C.  846,  it 

t!ie  notes,  ante,  1059.     As  to  the  necessity  of  was  held,  tliere  was  no  occasion  to  reply  spe- 

shewing  a  seisin  in  fee,  and  ple:vding  the  right  cially  a  custom  to  inclose, 

in  a  que  estate,  see  3  You  &  Jerv.  93. — Co.  (q)  This    allegsUion  seems   proper,  1   Rol. 

Lit.  113  b.     4  T.  R.   718.— Cro.  Car.  639.-  Abr.  406.  1.  8.— Com.  Dig.  Common,  H. 
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Beoaose 
the  com- 
mon was . 
wrongfally 
enolosed  by 
the  ditches 
&o.  defen- 
dant pros 
trated  the 
same  (s). 


turn  and  put  into  and  upon  the  same  the  said  cattle,  horses,  &q, 
[mme  them  as  ihey  are  named  in  th^  declaration^  in  the  said  [first  count 

the  said]  declaration  mentioned,  being  the  said  C.  D.'s  own  commona- 
cattle  levant  and  couchant  in  and  upon  the  said  last-mentioned  land, 

lib  the  appurtenances,  to  nse  f  the  said  common  of  pasture  of  the  said 

D.  there,  and  in  so  doing  thej  the  said  C.  D.  and  E.  F.  at  the  said 

when,  d;c.  with-  their  feet  in  walking,  necessarily  and  unavoidably 

down  (r),  trampled  upon,  spoiled,  consumed  and  destroyed  a  littlo 

the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes  there  growing  and 
ig,  and  with  the  said  cattle,  horses,  i&c.  in  the  said  [first]  count  men- 

led,  necessarily  and  unavoidably  trod  down,  trampled  upon,  spoiled, 
up,  depastured,  consumed,  and  destroyed  a  little  other  of  the  grass 
hay,  herbs,  roots,  shrubs,  and  bushes  there  also  growing  and  being ; 
because  the  said  close,  in  which,  &c.  before  and  at  the  said  time  when, 
had  been  and  was  wrongfully  inclosed  with  and  by  means  of  the  said 
les  and  fences  and  gates  (r)  in  the  said  [first  count  of  the  said]  dec- 
tion  mentioned,  before  then  wrongfully  dug  and  made,  and  put  and 
^d  in  and  upon  the  said  close,  in  which,  cfec.  so  that  without  filling 
levelling  the  said  ditches  and  fences,  and  removing  the  said  gates, 
said  G.  D.  could  not  use  or  enjoy  his  said  common  of  pasture  in,  upon, 
throughout  the  said  close,  in  which,  &c.  in  so  ample  and  beneficial  a 

mer  as  he  otherwise  might  and  would  and  ought  to  have  done,  he  the 
G.  D.  in  his  own  right,  aiTd  the  said  D.  F.  as  the  servant  of  the  said 

D.  and  by  his  command,  at  the  said  several  times  when,  &c.  with  the 

pickaxes,  (r),  hatchets,  saws,  mattocks,  and  other  instruments  in  the 

[first  couiit]  mentioned,  filled  up  and  levelled  the  said  ditches,  and 

op,  threw  down,  and  prostrated  the  said  fences  and  gates  in  the  said 

t]  count  mentioned,  and  took  and  carried  the  said  gates  to  a  small 

convenient  distance,  where  they  left  the  same  for  the  use  of  the  said 

itiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  the  occa- 

aforesaid,  and  as  they  lawfully  might,  for  the  cause  aforesaid,  which 

the  said  several  supposed  trespasses  in  the  introductory  part  of  this 

mentioned,  whereof  the  said  plaintiff  bath  above  complained  against 

said  G.  D.  and  E.  F.     And  this,  &c. — [Conclude  with  a  verificationj 

mUej  907,  sixth  form.^ 

\Pirst  plea^  general  issue ^  as  ante,  1061 ;  second  plea,  enumerate  the  »«BCTOf 
ises  intended  to  be  justified,  as  directed  Hn  the  form,  ante,  1109,  and  ^  ^^^^ 
by  leave,  Sfc,  actio  pon,  Sfc,  as  ante,  906.] — Because  he  says,  that  ^Tcamtde 

said  close  called in  which,  <fec.  at  the  said  times  when,  &c.  lay,  mcinage{i) 

from  time  immemorial  hath  lain,  and  still  doth  lie,  contiguous  and  next  [*1114  ] 

'ling  to  a  certain  other  close,  or  piece  or  parcel  of  land  called 

ling  divers,  to  wit,  — ; —  acres  of  land,  situate  and  being  in  a  cer- 

port  of  the  said  parish  of which  lies  in  the  county  of and 

hath  been  separated  or  divided  from  the  said  last-mentioned  close 
—  in  the  said  county  of by  any  inclosure,  hedge,  or  fence 


I«t  this  agree  with  tlM  statements  m  (0  See  the  notes   to  the  precedent,  ante, 

Blaralion  in  this  respect!  1109,  and  Com.  Dig.  Common,  £.    Common 

A  ecMnraooer  may  justify  abating  a  fence  pur  cause  de  vicinage  being  merely  an  exosso 

^*I7  erected  apon  a  coqimon,  bnt  not  for  a  trespass  with  cattle,  and  defendant  cao- 

jaied  thereon,  6  T.  K.  487.-2  Mod.  not  justify  pulling  down  fences,  &c.  Com.  Dig. 

tm.  Dig,  Common*  H. — 7  B.  &  C.  846.  Common,  £. 
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90  MAL  whataoeT.er,  safEioient  to  preveot  cattle  from  time  to  time  feeding  and  do* 

pasturing  in  the  said  close  called  •       in  the  said  county  of from 

erring  or    escaping    therefrom    into  the   said    dose  called  in 

which,  &o.    And  that  the  said  cattle,  from  time  to  time,  daring  all 

that  time,  duly  put    in  the    said  close  called to  feed    on   the 

grass  there  then  growing,  (or,  '^  to  use  the  said  common  of  pasture  in 
and  upon,  and  throughout,  &c.")  from  time  immemorial  have  gone,  es- 
caped, and  rambled,  and  have  been  used  and  accustomed  to  go,  escape, 
and  ramble  therefrom  into  the  said  close  called  .  in  which,  &c.  and 
to  intermix  there,  and  feed  with  cattle  from  time  to  time,  feeding  on  the 
grass  growing  in  the  said  last-mentioned  close ;  and  in  like  .manner  the 
cattle  from  time  to  time,  during  all  that  time,  duly  put  into  the  said  close 

called in  which,  <&c.  to  feed  on  the  grass  there  then  growing,  Tor, 

''  to  use  the  said  common  of  pasture  in  and  upon,  and  throughout,  &c.") 
from  time  immemorial  have  gone,  escaped  and  rambled,  and  have  been 
used  and  accustomed  to  go,  escape  and  ramble  therefrom  into  the  said 

close  called in  the  said  county  of and  to  intermix  there,  and 

feed  with  cattle  from  time  to  time  feeding  .on  the  grass  growing  in  the  said 
last-mentioned  close.     And  the  said  defendant  further  saith,  that  the  said 

close  called in  the  said  county  of  ——  before  and  at  the  said  time 

when,  &c.  was  the  close,  soil,  and  freehold  of  one  E.  F.  and  that  the  said 
cattle  of  the  said  defendant,  in  the  said  declaration  mentioned,  just  before 
the  said  time  when,  &c.  to  wit,  on  the  samtf  day  and  year  aforesaid,  were 

in  and  had  been  put  into  the  said  close  called in  the  said  coanty  of 

to  feed  on  the  grass  there  then  growing,  by  the  leave  and  license  of 

the  said  E.  F.  to  the  said  defendant,  in  that  behalf  first  given  and  granted, 
to  wit,  at  the  parish  afbresaid,  in  the  county  aforesaid ;  and  the  said  de- 
[*1115  ]  fendant  further  says,  that  the  said  cattle,  so  being  put  and  *being  in  the 
said  close  called in  the  said  county  of as  afdresaid,  for  die  pur- 
pose aforesaid,  and  the  said  close  called in  which,  &c.  so  being  and 

lying  contiguous  thereto,  and  not  separated  or  divided  therefrom  by  any 
inclosure,  hedge,  or  fence  whatsoever,  the  said  cattle  of  him  the  said  de- 
fendant afterwards,  and  just  before  the  said  time  when,  &o.  to  wit,  on  the 
same  day  and  year  aforesaid,  of  their  own  accord,  and  without  the  know- 
ledge or  consent  of  the  said  defendant,  went,  escaped,  and  rambled  from 

and  out  of  the  said  close  called     '   ■   in  the  said  county  of  -> into  the 

said  close  called in  which,  &c,  and  intermixed  and  fed  with  the  cat- 
tle there  then  feeding  on  the  grass  there  then  growing,  and  remained  and 

continued  in  the  said  close  called in  which,  ^c.  on  the  occasion 

aforesaid,  without  the  knowledge  of  the  said  defendant,  and  there  eat, 
Ac-^l^JBere  justify  the  trespasses  with  the  cattle j  as  in  the  formy  ante^ 
1110,  and  conclude  as  therein  directed."] 

Common         [^First  plca^  general  issue ^  as  ante^  1061 ;  second  plea^  as  follows :] — 

^kT^u)"*  And  for  a  further  plea  in  this  behalf  as  to,  &c.  [^state  the  entry  on  foot  and 

with  carriages^  throwing  down  of  posts  and  fences,  Sfc,  and  other  trespassei 

which  may  be  justified,  and  then  say,  by  leave,  SfC.  actio  non,  SfC,  as  ante^ 

(tt)  See  the  notes  to  the  form,  ante,  807,  485.-9  B.  &  C.  671,  uid  ante,  SOT.  and  of  • 
Thomp.  Ent  877.  See  the  fbrms  of  pleai  of  right  to  diff  stonee,  or  sand,  6  T.  R.  749 
ooatmon  of  2\ir6ary,  7  Eait,  121.— 1  Tannt.    Plead  A.  499. 
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MT,  oMd  then  as  f allows :} — ^because  he  says,  that  the  said  close,  in  which,  ^^^ 
le.  before  and  at  the  said  seyeral  tines  when,  Ac.  had  divers  large  quan-  "^^"^' 
titles  of  bashes  and  underwood  growing  thereon ;  and  the  said  defendant  biobts  or 
ftrther  saith,  that  he  the  said  defendant  before  and  at  the  said  several    oommon. 
,  times  when,  ^c.  was  seized  in  his  demesne  as  of  fee,  of  and  in  a  certain 
aessoage,  with  the  appurtenances,  situate  and  being  in  the  parish  afore- 
«id,  and  that  he  the  said  defendant  and  all  those  whose  estate  he  now 
kith,  and  at  the  said  several  times  when,  &c.  had,  of  and  in  the  said  last* 
Mntioned  messuage,  with  the  appurtenances,  for  the  time  being,  from 
tine  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and 
liken,  and.  been  used  and  accustomed  to  have  and  take,  and  of  right 
«igfat  to  have  had  and  taken,  and  the  said  defendant  still  of  right  ought 
Id  have  and  take,  reasonable  estover  of  the  bushes  and  underwood  *stand-  [*1116  ] 
ihg  and  growing  in  and  upon  the  said  close,  in  which,  &c.  and  to  carry 
Jhe  Baiae  from  thence  to  the  said  messuage,  with  the  appurtenances,  to  be 
^bnt,  spent,  and  consumed  for  fuel  therein  every  year,  and  at  all  season- 
times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  belong- 
and  appertaining  to  such  last-mentioned  messuage,  with  the  appurte- 
Wherefore  he  the  said  defendant  at  the  said  several  times  when, 
having  occasion  for  such  reasonable  estovers  as  aforesaid,  to  be  burnt 
consumed  for  fuel  in  the  said  last-mentioned  messuage,  at  the  said 
era!  times  when,  &c.  being  seasonable  times  of  the  year  in  that  be- 
\  entered  the  said  close,  in  which,  <fec.  with  the  said  cattle  and  ear- 
in  the  said  declaration  mentioned,  in  order  to  take  and  carry  such 
le  estovers  as  aforesaid,  from  thence  to  the  said  last-mentioned 
to  be  burnt,  used,  and  consumed  for  fuel  therein ;  ^nd  the  said 
endant  on  those  occasions  with  his  feet  in  walking,  and  by  and  with 
said  cattle  and  carriages,  a  little  trod  down,  trampled  upon,  consum- 
and  spoiled  the  grass  and  herbage  then  growing  and  being  in  the  said 
and  subverted,  damaged,  and  spoiled  the  soil  of  the  said  close,  and 
the  said  stakes,  banks,  mounds,  gate-posts,  and  other  posts  in 
said  declaration  mentioned,  before  the  said  several  times  when,  &c. 
been  wrongfully  erected,  and  were  then  standing  and  being  in  and 
the  said  close,  in  which,  &c.  and  partly  inclosing  the  same,  so  that 
oat  some  digging  up,  pulling  up,  tearing  up,  breaking  down,  throwing 
,  postfating,  and  destroying  the  said  banks,  mounds,  and  fences, 
poets,  and  other  posts  respectively,  the  said-  defendant  could  not  then 
e,  take,  and  carry  from  the  said  close  such  reasonable  estovers  as 
id,  to  be  burnt,  used,  and  consumed  for  fuel  in  the  said  last^men- 
messuage,  as  he  otherwise  might  and  ought  to  have  done  ;  he  the 
defendant  at  the  said  several  times  when,  &c.  in  order  to  remove 
obstructions  as  last  aforesaid,  dug  up,  fore  up,  broke  down,  threw 
iown,  prostrated,  and  destroyed,  the  said  stakes,  banks,  mounds,  fences, 
ts  and  other  posts  in  the  said  declaration  mentioned,  and  took 
carried  the  said  gate-posts,  and  other  posts  to  a  small  and  conveni- 
distance,  where  he  left  the  same  for  the  use  of*  the  said  plaintiff;  do- 
no  unnecessary  damage  to  the  said  plaintiff  on  those  occasions,  which 
the  same  supposed  trespasses  in  the  introductory  part  of  this  plea 
tioned,  and  whereof  the  said  plaintiff  hath  above  complained  against 
said  defendant.    And  this,  ^o. — [  Conclude  .  with  a  verification^  as 
,%1 ,  sixth  fohnA 
Vol.  m.  24 
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JO  niii       IFirst  pkA^  general  issue^  m  anie^  1061 ;  second  plea,  asfbUows  /J— 
'^''"^'  And  for  a  further  plea  in  this  behalf,  [as  to  the  entering  the  said  close 
PUBLIC    ^^  ^^  ^^^^  plaintiff,  in  the  said  *first  coant  of  the  said  declaration  men- 
WAT8.    tioned,  and  in  which,  &c.  and  with  feet  in  walking,  and  with  the  said  cat^ 
Public       tie  and  carriages  in  the  said  declaration  mentioned,  treading  down,  tramp- 
way  for      iJQg  upon,  Crashing,  consaming,  and  spoiling  the  grass  and  herbage  then 
AaT^T'  growing  and  being  in  the  said  close,  and  subverting,  damaging,  and  Spoil- 
r*1117  1  ^^^  ^^^  ^^  ^^  ^^^  ^^^^  close,  and  digging  up,  pulling  up,  tearing  up,  pros- 
'j;,  ^  trating,  and  destroying  the  said  stakes  and  posts  in  the  said  first  count 

tion'of  the  mentioned,  and  witli  the  said  oattle  in  the  said  declaration  mentioned, 
trespass     eating  up  and  depasturing  the  said  other  grass  of  the  said  plaintiff,  there 
br^^ed  ^^  growing  and  being,  and  also  to  the  breaking  down,  throwing  down, 
^^    *     '  prostrating,  and  destroying  the  said  banks,  mounds,  and  fences,  in  that 
count  mentioned,  and  also  as  to  digging  up,  pulling  up,  prostrating,  dam- 
aging, and  destroying  the  said  gate-posts  and  other  posts  in  the  said  last 
count  in  the  said  declaration  mentioned,  and  taking  and  carrying  away 
the  same,  above  supposed  to  have  been  done  by  the  said  defendant  (x)^ 
ho  the  said  defendant,  by  leave  of  tlie  court  here,  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  Statute  in  that  case  made  and 
provided,  saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  saj^s,  that  ^before  and  at 
the  said  several  times  when,  Ac.  there  was,  and  of  right  ought  to  have 
The  public  been,  certain  common  and  public  highway,  into,  through,  over,  and  along 
way  (y).    ^jjg  gj^y  ^jQgQ  Jq  ^hicjj^  4(5.  for  all  the  liege  subjects  of  our  lord  the  king, 
[*1118  )  to  go,  return,  pass,  and  repass  on  foot,  and  with  cattle  and  carriages^  *at 
all  times  of  the  year  («),  at  their  free  will  and  pleasure.    Wherefore  the 
said  defendant  being  a  liege  subject  of  our  said  lord  the  king,  and  having 
occasion  to  use  the  same  way,  at  the  said  several  times  when,  &c.  went, 
Tf^^^T  P*8®^^»  *^^*  repassed  on  foot,  and  with  the  said  cattle  and  carriages(<i), 
entered^    *^*^»  through,  over,  and  along  the  said  close,  in  which,  Ac.  in,  by,  and 
and  the      along  the  said  highway  there,  using  the  same  as  he  lawftilly  might  for  the 
^tMith*'^  d  ®^^^  aforesaid.f    And  in  so  doing  the  said  defendant  with  his  feet  in 
niorseis^^t  Walking,  and  with  the  said  cattle  and  carriages  unavoidably  a  little  trod 
the  grass    dowu  (a),  trampled  upon,  consumed  and  spoiled  the  grass  and  herbage  then 
in  the  way.  growing  and  being  in  the  said  close,  in  which,  4c.  and  subverted,  dam- 
aged, and  spoiled  the  soil  of  the  same  close,  and  the  said  oattle,  at  the  said 
8evei*al  times  when,  4c.  In  passing  and  repassing  along  the  said  way,  by 
stealth  and  morsels,  and  against  the  will  of  the  said  defendant,  eat  up  and 
depastured  a  little  other  of  the  grass  there  then  growing  in  the  said  way. 
th?*feno€8  ^^^  because  the  said  stakes  (a),  banks,  mounds,  fences,  gate-posts,  and 
&o.  ob-    *  other  posts  in  the  said  declaration  mentioned,  before  the  said  several  times 
structed     when,  4c.  had  been '  wrongfolly  erected,  and  wore  then  standing  in  and 

tlie  way, 

efendant       ^^^  g^  fateoM,  9  Wentw.  Index,  ItL    1  gtatoueiitB  in  the  deolaratlon,  fuid  lA  most 

Hen.  BU.  861. — ^LiL  £nt  426.    In  pleading  a  oaees  may  be  wholly  onaeeenavy. 

public  way,  it  is  not  necessary  to  state  the  (y)  If  the  right  of  way  be  qoalified,  k  most 

Urmini^  or  to  show  that  it  Was  immemofially  be  described  accordingly,  4  Campb.  190  ;  as  if 

a  way,  the  term  *'  pablid  highway  **  being  the  way  be  raefely  a  foot* way,  fit  only  a  hene- 

mifficient,  1  Hen.  Bla.  851,  366.— 2  Sanad.  way  ;  or  if  it  bc^  te  te  wed  oaly  at  pftrtim- 

158  (f.— Ante,  808,  note 8  East,  6.  — 8  T.R  lar  times,  see  8  Bum,  J.  26th  ed.  67*  68,  and 

265 — S  Id.  608.  8  Bam,  J.  26th  ed.  68.    See  oases  there  collected. 

a  form  of  right  of  way  by.  inhabitants  of  a  («)  6ee  note  x,  ante. 

town,  Lutw.  1507.  (a)  This  must  depend  oft  the  statemeai  in 

(x)  The  enumeration  of  the  trespasses  in*  the  declaration, 
tended  to  be  justified ,  ninst  j^pend  pn  \\^f 
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across  Ae  said  highway*  and  obatraetinff  the  same,  go  that  without  dig-  *<>  ^^^^ 
iOgup,  pulling  uprtearing  up,  breaking  down,  throwing  down,  prostrating  '^°™" 
mi  destroying  the  said  stakes,  banks,  mounds,  fences,  gate-posts,  and  oth-    ^^^ 
ft  posts  respeotiTely,  the  said  defendant  could  not  then  pass  and  repass    wats. 

with  the  said  cattle  and  carriages,  into,  through,  oyer,  and  along  the  said     

lioie,  in  which,  <&o,  in  the  said  highway  there,  as  he  ought  to  have  done,  pi^trated 
Ihe  said  defendant  at  the  said  several  times  when,  &c.  in  order  to  remove  cai^ied 
die  said  obstructions,  dug  up  (a),  pulled  np,  tore  up,  broke  down,  pros*  materials 
tnted  and  destroyed,  the  said  stakes,  mounds,  fences,  gate-posts,  and  ^.  &  ^J^"^' 
atiier  posts  in  the  said  declaration  mentioned,  and  took  and  carried  the  ^^ 
pid  gate-posts  and  other .  posts  to  a  small  and  convenient  distance,  and 
tee  left  the  same  for  the  use  (6)  of  the  said  plaintiff,  doing  no  unnecessa- 
^dafflage  to  the  said  plaintiff  on  those  occasions,  which  are  the  same  sup- 
|0i^  trespasses  in  the  introductory  part  of  this  plea  meutioned,  and  where- 
fT  the  said  plaintiff  bath  above  complained  against  him  the  said  defendant. 
^|bd  this,  &Q.''-*lCkmclude  with  a  verification^  as  ante,  907,  ^ixthform.'] 
\ 

j  And  for  a  further  plea^  in  this  behalf,  as  to  the  breaking  and  entering  piea,  justi- 
said  close,  &c.  [if  necessary,  enumerate  the  trespasses  staled  in  the  ^yi"S  ^^' 
^eraiion  and  intended  to  be  justified]  the  said  defendant  by  leave,  says,  eQ^terh^r^ 
[actio  non,  as  ante,  906,]  because  he  says,  that  before  and  at  the  said  piaintif  \« 
vhen,  Sui.  and  on  the  several  other  days  aud  times  in  the  said  de-  close,  an  i 
tion  mentioned,  there  was,  and  of  right  ought  to  have  been,  a  certain  ga^,^*^. 
ion  and  public  highway  running  by  and  lying  close  to,  and  adjoining  because  a 
said  close  of  the  said  plaintiff,  in  which,  &c«  in  the  said  first .  count  high  way 
ioned,  for  all  the  liege  subjects  of  our  lord  the  king,  to  go,  return,  thi^^i^e 
and  repass  on  foot  and  with  horses,  mares,  and  geldings,  and  other  was  out,  of 
itde,  and  with  wagons,  carts,  and  other  carriages,  at  all  times  of  the  repair,  and 
•r,  at  their  free  will  and  pleasure.     And  the  said  defendant  farther  J^^lJi^abie 
j^,  that  he  the  said  defendant  being  a  liege  subject  of  our  said  lord  the  wherefore 
'  g,  was  desirous  and  had  occasion  and  was  about  to  go  and  pass,  and  defendant, 
endeavor  to  go  and  pass  in,  through,  over,  and  along  the  said  common  n^^^tv, 
pablic  highway,  with  the  said  wagons  and  carts  drawn  by  the  said  entered,&Q. 
i,  mares,  and  geldings,  in  the  said  first  count  of  the  said  declaration  (^)- 
itionedi  but  a  great  part,  to  wit,  [ten  yards]  in  length,  and  [ten  yards] 
|i  breadth,  of  the  said  common  or  public  highwayy  was  then  and  there  so 
by,  deep,  fouuderous,  ruinous,  and  in  such  bad  state  and  condition,  as 
[fit  wholly  impassable  by  the  said  defendant  with  bis  said  wagons  and 
I,  and  hordes,  mares,  and  geldings,  as  by  other  liege  subjects  of  our 
lord  the  king ;  and  because  the  said  cl(»e  of  the  said  plaiutiff  in 
\j  Ac.  in  the  said  first  couut  mentioued,  so  lying  contiguous  aud  next 
ling  the  said  common  and  public  highway  as  aioresaid,  was  the  most 
lodious  and  necessary  way  for  him  the  said  defendant  to  break  out 
the  said  highway  so  miry,  deep,  founderous,  ruinous,  and  in  such  bad 
aad  oooditioa  as  aforesaid,  to  go  and  proceed  towards  B.  in  that  * 
>ty  aforesaid,  with  the  said  wagons  and  carts,  and  with  the  said  horses, 


H 


)  This  moBt  depend  oiiithe  statemeats  in  see  the  ibrm  of  replication,  poc),  1207. 

ledantioii.  (c)  As  to  this  plea,  see  2  Show.  SO.-— 2  Lev. 

W  Tin  is  not  traTersabto,  see  4  T.  B.  864.  284.  a  C— 1  Ld.  Bajm.  749.-8  Born,  J. 

1  Staik.  a  N.  P.  17a— Ante»  1094,  and  26th  edit.  7. 
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mares,  and  geldings,  he  Ijie  said  defendant,  at  the  said  time  when,  Ac, 
with  the  said  carts  and  wagons,  and  the  said  horses,  mares,  and  geldings^ 
did  necessarily  and  unavoidably,  and  in  order  to  proceed  forward  and  ixh 
wards  B.  aforesaid,  a  little  break  ont  of  the  said,  &q.  part  of  the  said 
highway  so  miry,  &c.  as  aforesaid,  and  enter,  and  go,  and  pass  over  that 
part  of  the  said  close  of  the  said  plaintiff  in  which,  &c.  in  the  said  first 
coant  mentioned,  which  lay  close  to  and  immediately  adjoining  the  saU 
common  or  pnblic  highway,  so  being  in  such  a  state  and  condition  as  afore> 
said,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  and  in  so  do* 
ing  he  the  said  defendant  with  feet  in  walking,  did  a  little  break  down, 
trauiple  in,  and  consume  and  spoil  a  little  of  the  grass  and  com  then  and 
there  growing  and  being,  and  with  the  feet  of  the  said  horses,  mares,  and 
geldings,  and  also  with  the  wheels  of  the  said  carts  and  wagons  did  nef 
cessarily  and  unavoidably  a  little  crush,  damage,  and  spoil  a  little  othie^ 
the  grass  and  com  of  the  said  plaintiff  then  and  there  also  growing  ani 
being,  and  with  the  feet  of  the  said  horses,  mares,  and  geldings,  and  wi&'i 
the  wheels  of  the  said  carts  and  wagons,  a  little  trampled,  damaged,  anl: 
spoiled  the  earth  and  soil  of  the  said  plaintiff  in  the  said  part  of  the  mil 
close  so  lying  close  to  and  immediately  adjoining  the  said  common  or  pal^i 
lie  highway  as  aforesaid,  and  then  did  then  and  there  necessarily  and  ail*  i 
avoidably  a  little  cut  down  and  destroy,  prostrate  and  level,  a  little  of  tl^ 
trees  and  underwoods,  hedges,  gates  and  fences,  in  the  said  last  part  dr 
the  said  close  there  growing,  erected, and  being,  doing  on  those  occasional 
no  unnecessary  damage  to  the  said  plaintiff,  which  were  the  same  suppoa*^ 
ed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whei 
of,  &Q.  the  said  plaintiff  hath  above  complained  against  him.     And  tl 
Ac. — IConclutle  with  a  veriftcationy  as  an^e, 907,  sitthform;  add 
er  pleay  as  ante,  1116.] 

[First  plea,  general  issue  as  ante,  1061 :  secondplea,  same  as  thefo 
ante,  1117,  to  the  asterisk,  mutatis  mutandis,  *and  then  proceed  as  follows :] 
— ^And  the  said  defendant  further  saith,  that  he  the  said  defendant,  loi 
before,  and  at  the  said  several  times  when,  &c.  was,  and  still  is,  seized 

his  demesne  as  of  fee  (e),  of  and  in  a  certain  close  called ,  contiga< 

and  next  adjoining  to  the  said  close,  in  which,  &c.  and  that  he  the  said 
fendant  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  tii 

when,  4c.  had  of  and  in  ihe  said  close  called ,  from  time  whereof 

memory  of  man  is  not  to  the  contrary,  have  had  and  used,  and  have 
accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used, 
the  said  defendant  at  the  said  times  when ,  &c,  of  right  ought  to  have  had  ^ 
used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  (/)  for  hi 
self  and  themselves,  and  his  and  their  servants,  farmers,  and  tenants,  o( 


id)  See  Ibrms  and  law,  Lntw.  1426,  7, 1527. 
^16  East,  848.-~2  Bioh.  (X  P.  49,  52.~-LiL 
Ent.  72 ;  and  ante,  807  to  814  ;  and  by  a 
rector,  see  Willee,  28d»  Aa  to  the  mode  of 
pleading  a  priTate  right  of  way  in  general,  see 
Com.  Dig.  Chimin,  Big.  d.  2,  &c.  Yin.  Ab. 
Chimin,  Private,  H.  Bac.  Ab.  Highways,  C. 
The  termini  and  course  of  a  private  way, 
mast  be  stated  in  pleading,  Id.  ibid. — 1  Hen. 
Bl.  851,  855.— 1  East,  377.  Quarey  if  the 
way  can  be  described  as  leading  ** towards,  &c.'* 


1  East,  877  ;  bolr  semble,  that  whero  the 
leads  over  oUier  grounds  of  the  defendant, 
&ct8  must  be  stated  ;  ante,  toL  iL  p.  806w 

(e)  As  to  the  necessity  of  pleading  in  r 
estate,  and  .showing  a  seisin  in  fee,  see  3  " 
&  Jerv.  98,  and  xBases  there  cited  ;  and 
1059,  1060. 

(/  )  Add  another  plea,  varying  the 
ment  of  the  right  of  way,  if  there  be 
doubt  as  to  the  precise  nattfre  of  it 
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[iiers  (g*)  of  the  said  close  called ,to  pass  and  repass  on  foot,  and 

fith  horses,  mares,  geldings,  and  other  cattle,  from  a  certain  common 

lDBg*8  highway,  in  the  parish  of aforesaid,  nnto,  into,  through,  over, 

lod  along  the  said  close  of  the  said  plaintiff  called ,  in  which,  &c. 

vifco  and  into  the  said  close  of  the  said  defendant,  and  so  from  thence 
hck  again  unto,  into,  through,  and  oven  and  along  the  said  close  of  the 

;  laid  plaintiff  called ,  in  which,  &c.  unto  and  into  the  said  common 

I  Uog's  highway,  at  all  times  of  the  year  (A)  at  his  and  their  free  will  and 
pbasure,  as  to  the  said  close  of  the  said  defendant,  with  the  appurte* 
auoes  belonging  and  appertaining  (t).  And  the  said  defendant  being 
10  seised  of  his  *said  close,  and  also  being  in  the  possession  thereof  (k)^ 
\VA  having  occasion  to  use  the  said  way,  did  with  his  servants  and  horses, 
|ttd  mares  and  geldings,  and  cattle,  at  the  said  several  times  when,  &c. 
f|i88and  repass,  in,  by,  through,  and  along  the  said  way,  from  the  said 
llfRDinon  king's  highway,  into  through,  over,  and  along  the  said  close  of 
jAesaid  plaintiff  called ,  in  which,  &c.  nnto  &nd  into  the  said  close. 

E  of  the  said  defendant,  and  so  from  thence  back  again,  in,  by,  through, 
along  the  said  way,  unto  and  into  the  said  common  king's  highway, 
gthe  said  way  there  for  the  purpose  and  on  the  occasion  aforesaid,  as 
b  lawfully  might  for  the  cause  aforesaid^  and  in  so  doing,  &c. — [Same 

ttkefomiy  ante  J  1118,  from  tkef  to  the  end^  justifying'  the  trespasses  j 
vfrding  to  thefactSy  observing'  the  introductory  part  of  this  plea.'] 

I 
I 

jSiate  a  seisin  infee^  as  ante^  1119.] — ^And  that  he  the  said  C.  D.  and 
'  those  whose  estates  he  now  hath,  and  at  the  said  several  times  when, 
bd,  of  and  in  the  said  messuage,  farm,  and  lands,  from  time  whereof 
memory  of  man  is  not  to  the  contrary,  have  had  and  used,  and  have 
n  accastomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used, 
tpd^the  said  G.  D.  at  the  said  several  times,  when,  &c.  of  right  ought  to 
had  and  ul^ed,  and  still  of  right  ought  to  have  and  use,  a  certain  way 
himself  and  themselves,  and  his  and  their  servants,  farmers,  and  ten- 
I,  occapiers  of  the  said  messuage,  farm,  and  lands,  to  pass  and  re- 
op  foot,  from  a  certain  close  in  the  parish  aforesaid,  near  to  a  cer- 
common  king's  highway,  in  the  same  parish,  into,  through,  over,  and 
the  said  closes  in  which,  <&c.  towards  the  said  messuage,  farm,  and 
Is,  now  of  the  said  G.  D.  and  back  again,  unto,  into,  through,  over,  and 
the  said  closes  in  which,  &g.  unto  and  into  the  said  close  [in  this 
plea  mentioned],  towards  the  said  common  king's  highway,  at  all 
of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to*  the  said 
S  farm  and  lands,  of  the  said  G.  D.  with  the  appurtenances  be- 
and  appertaining ;  and  the  said  G.  D.  being  so  seized  of  the  said 
ige,  farm  and  lands,  and  also  being  in  the  possession  thereof,  the 
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PreBorip- 
tive  right 
of  way 
where  de- 
fendant 
has  closes 
at  both 
«nd9  of 
way  (/). 


r)  A  landlord  oomes  within  the  meaning 
'  word,  though  he  only  oooupies  by  his 
, 2I>.  &  IL  81.-1  B.  &  C.  8,  S.  C.  and 
il6Sist,843. 

1)  If  the  rig^t  of  way'  be  qualified  as  to 
pn  of  enjoyment  or  otherwise,  it  should 

nbed  aooordingly,  see  4  Camp.  190. 

[t)  The  sereral  forms  in  Lutw.  1426, 1427, 

IW^LIL  Ent  426  —1  B.  &  P.  871,  con- 

tUs  tlkgation^bat  see  Yely.  150  —Ante, 

>,n.-.Lutw.  1527.     Bast  Ent  617  a,  b  ; 

i,  b^IdL  Ent    462.— 1  East,  877.— 1 


Hen.  Bla.  861. 

{k)  This,  though  not  usual,  is  stud  to  be 
improper,  when  a  seisin  in  fee  is  alleged,  as  in 
this  form,  possession  bdng  an  intendment  of 
law  when  a  seisin  is  lud,  16  East,  843.-4  M. 
&  S.  392. 

(/)  See  1  East,  377.  This  form  is  merely 
sugzested  as  perhaps  expedient  to  be  resorted 
to  where  the  defendant  was  seised  of  closes  at 
each  end  df  the  way,  and  of  course  cannot 
prescribe  for  a  way-  over  such  doses. — ^Ante, 
1118  a,  note  d. 
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TOBVAL   said  0.  D.  in  his  own  right,  and  ^te  said  B.  F.  'as  his  senrant,  and  bf 

pR»PBaTT  jijg  coomiand,  at  Ae  said  several  times  when,  &c.  did  pass  and  repass  o( 

MaTATi  *^*'  ^°  ^^^  ^y  *°^  along  the  said  way  from  and  out  of  the  oaid  close,  |Tt 

WATB.     ^^  P^®^  ^^^  mentioned],  into,  through,  over,  and  along  the  said  dost 

of  the  said  plaintiff,  in  which,  Ac,  towards  the  said  messuage,  farms  wbA 

lands,  now  of  the  said  C.  D.  4ind  so  from  thence  back  ^ain,  m,  fayi 

through,  and  along  the  said  footway  towards  the  said  common  iisfft 

highway,  using  the  said  way  there  for  the  purpose  and  on  the  occasion 

aforesaid,  as  they  lawfully  might  for  the  cause  aforesaid,  and  in  so  doiog 

Ac. — [&«e  as  the  form,  ante,  1118,  from  the  f  to  the  end^ 

trespasses,  according  to  thefactJ] 

Btgbt  of  [^Firstpfea,  general  issue,  as  ante,  1061 ;  second  plea,  prescriptioe  rigit 
^^y  ^.  of  way,  as  ante^  1118 ;  third  plea,  as  follows :] — ^And  for  a  furttter  ^j 
^'^nt  i^  ^h^B  behalf,  [as  to  the  said  several  supposed  trespasses  in  theift^; 
(fli).  troductory  part  of  the  said  second  plea  mentioned,  and  therein  justifiedj; 
the  said  defendant  by-like  leave,  Ac  says,  [actio  non,  as  ante,  907,/oiiri| 
form,']  because  ho  says,  that  he  the  said  defendant,  long  before  and  atthi 
said  several  times  when,  Ac  was,  and  from  thence  hitherto  hath  bemLJ 
and  still  is,  seised  in  th6  demesne  as  of  fee,  of  and  in  a  certain  [clossjl 
situate  and  being  in  thus  parish  of  — — ^  aforesaid ;  and  the  said  defendf  ^ 
further  saith,  that  long  before  any  of  the  said  several  times  when,  Ae. 
wit,  on,  Ac  (n)  at,  Ac  (tyenne')  aforesaid,  by  a  certain  deed  made 
tween  I.  E.  (o)  the  then  owner  of  the  said  [close],  in  which,  Ac. 
who  was  then  seised  thereof  in  his  demesne  as  of  fee,  and  L.  M.  who 
then  seised  in  his  demesne  as  of  fee  of  the  said  [close]  now 
[1123]  the  said  defendant,  and  whose  estate  therein  he  the  said  Mefend 
now  hath,  but  which  deed  hath  since  been  lost  and  destroyed  by 
cident,  and  therefore  cannot  be  brought  into  the  said  court  here, 
the  date  whereof  is  for  that  reason  wholly  unknown  \so  the  said 
fendant,  the  said  I.  E.  so  then  being  owner  of  the  said  [close], 
which,  Ac.  did  grant  to  the  said  L.  M.  so  then  being  the  owner  of 
said  [close]  now  of  the  said  defendant,  and  to  the  heirs  and  assigns 
tiie  said  L.  M.  a  certain  way  from  [describe  the  wa^  which  may  be  " 
a  certain  public  king's  highway,  in  the  parish  aforesaid,  into,  throi 
over,  and  along  the  said  [close],  in  which,  Ac  unto  and  into  the 
[close]  now  of  the  said  defendant,  and  so  back  again  from  the  said 
mentioned  [close],  into,  through,  over,  and  along  the  said  [cl 
in  which,  Ac.  unto  and  into  the  said  public  king's  highway,  to 
return,  pass  and  repass  on  foot,  by  himself  and  thems6lve8;"aBd 
and  their  servants,  and  with  horses,  mares,  and  geldings,  carts  and 

{m)  See  a  form»  8  Bing.  115.    Where  there  the  above  form,  and  the  uninterrupted  iiie< 

has  been  an  actual  grant  of  a  wfur  by  a  will*  the  way  Ibr  a  long   time  t9  evidence  fK 

lease,  conveyance,  or    other  deed,  the  plea  which  the  Jury  may  preinime  a  grant,  3  Is 

must  be  framed  accordingly,  see  1  B.  &  P.  157.— 1  Saund.  823  a.— 3  Bast,  294.— 1  ^' 

891.— 8  East,  294— 1  T.  R.  661 See  form  of  881.— 10  East,  55.    In  10  East,  55,  it  wi 

plea  of  a  grant  by  a  will,  1  B.  &  P.  871.    In  cided  that  the  names  of  the  parties  to  the 

the  case  of  an  express  grant,  insert  two  pleas  or  posed  grant  must  be  stated.    See  ss  tt' 

more,  one  claiming  the  right  of  way  by  expYest  evidence  in  a  plea  of  right  of  way  by  "'^^ 

grant,  in  express  terms,  and  another  by  a  isting  grant,  8  Bing.  115. 
grant    •*  of  all  ways    therewith  used,   &c."        (n)  Some  day  about  the  time  when  it 

averring  that    a    particuUr  way,  was  used,  be  proved  the  user  of  the  way  first  took  pU 

When  there  is  any  reosoii  to  apprdiend  that  a  and  whilst  the  estates  weie  in  pcssessioa 

prescriptiTe  right  of  way,  may  have  been  ex-  some  person  seised  in  fee,  or  his  tenant 
tinguished  by  unity  of  seisin,  it  must  then  be        (o)  ^he  names  of  the  parties  must  beSliit^ 

claimed  as  a  way  by  non-existing  grant  as  in  10  East,  55. 
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iOigeSy  in  and  along  the  said  last^mentioned  way,  evBry  year,  and  at  all 

tmcB  of  the  year,  at  his  and  their  free  will  and  pleasure  (;?).     By  virtne 

if  vhich  said  grant,  the  said  defendant  (^)  before  and  at  the  said  several    puvats 

ftnes  when,  Ac.  was  and  'still  is  entitled  to  such  way  as  last  aforesaid ;     ways. 

Jttd  the  said  defendant  being  so  seised  and  entitled  to  such  way  as  last 

ibresaid,  he  the  said  defendant  at  the  said  several  times  when,  <&c.  hav- 

hg  occasion  to  use  the  said  way,  did,  with  his  servants,  and  with  his  said 

Imes,  mares,  and  geldings,  carts  and  carriages,  at  the  said  several  times 

!  then,  &c.  go,  pass,  and  repass,  in,  by,  through,  |md  along  the  said  way 

liom  the  said  common  king's  highway,  into,  through,  over  and  along  the 

:  ftid  [close]  of  the  said  plaintiff  in  which,  &c.  unto  and  into  the  said 

[dose]  DOW  of  the  said  defendant,  and  so  from  thence  back  again,  in,  by, 

I  ttroDgb,  and  along  the  said  way,  unto  and  into  the  said  common  king's 

llighway,  using  the  said  way  there,  for  the  purpose  and  on  the  occasion 

J^resaid,  as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing, 

lie. — [Same  €ks  in  the  forrn^  ante^  1118, /row  the  f  to  the  end^  justifi/ing' 

pie  Irespasses,  accordinff  to  the  fucts^  observing  ik^  introductory  pcurt  of 

Wieplea,'] 

[Qmmencement  as  ante,  1122.2 — ^Because  he  says,  that  at  the  said^®'**^ 

feTeral  times  when,  &c.  he  the  said  defendant  was  and  still  is  seized  in  ^^  ^y 
B  demesne  as  of  fee,  of  and  in  a  certain  messaage,  and  divers,  to  wit,  70 
lioes  of  land,  with  the  appurtenances,  situate  and  being  in  the  parish  of, 
''  .  aforesaid.  And  the  said  defendant  further  saith,  that  long  before  the 
id  times  when,  Ac.  and  at  the  time  of  the  making  the  grant  hereinafter 
tioned,  one  J.  P.  was  seized .  in  his  demesne  as  of  fee,  of  and  in  the 
closes  in  which,  &c.  and  one  P.  H.  was  seized  in  his  demesne  as  of 
,  of  and  in  the  said  messuage  and  land,  with  the  appurtenances ;  and 
said  J.  P.  and  P.  H.  being  so  respectively  seized,  heretofore,  and  long 
ore  the  said  several  times  when,  &c.  to  wit,  on,  &c,  at^  &c.  (yenue^ 
»tQ£aid,  by  a  certain  deed  then  and  there  made  between  him  the  said  J. 
of  the  one  part,  and  the  said  P.  H.  of  the  other  part,  which  said  deed 
'  since  been  lost  and  destroyed  by  accident,  and  therefore  cannot  be 
bt  into  court  here,  and  the  date  whereof  for  that  reason  is  wholly 
known  to  the  said  defendant,  the  said  J.  P.  so  being  the  owner  of  the 
^^  closes,  in  which,  &c.  did  grant  to  the  said  P.  H.  so  then  being  owner 
die  said  messuage  and  land,  with  the  appurtenances,  and  to  his  heirs 
*  assigns,  a  certain  way  for  himself  and  themselves,  and  his  and  their 
ers  and  tenants,  occupiers  of  the  said  messuage  and  land  with  the 
^  ^r-ortenaBces,  for  tiie  time  being,  and  for  his  and  their  workmen,  into, 
woQgh,  over,  and  across  the  said  closes  in  which,  Ac.  a  certain  way  to- 
vvds  a  certain  common  and  public  king's  highway  in  the  parish  afore- 
*"M,  in  the  county  aforesaid,  and  so  back  again,  into,  through,  over,  and 

the  said  closes  in  which,  &c.  *in  the  said  way  there,  towards  the  [*1124] 

nessuage  and  lands,  with  the  appurtenances,  to  go,  return,  pass,  and 

,  on  foot  and  on  horseback,  and  with  their  cattle,  carts,  and  other 

,  every  year,  and  at  all  times  of  the  year,  for  the  convenient  and 

use,  occapation,  and  enjoyment  of  the  said  messuage  and  lands, 

(F)  See  Uie  doUb,  ante,  1118, 1119.  to  be  stated  ? 

'  if)  Qmnre  if  t]te  derivative  title  onght  not        (r)  See  the  notes  to  the  form,  ante,  1 1 12. 
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90  RIAL  yfiOx  the  appurtenances ;  by  virtne  of  which  said  grant,  he  the  said  defend* 

PROPERTY.  ^^^^  having  the  estate  of  the  said  P.  H.  of  and  in  the  said  messuage  aoi^ 

pRivATR  1^"^»  ^^^^^  ^^®  appurtenances,  and  being  seized  thereof  in  his  demesne  of: 

WA7B.     fee,  and  so  being  in  the  occupation  thereof,  and  having  occasion  to  use  tUi 

said  way  for  the  convenient  and  necessary  use,  occupation,  and  enjo}^- 

ment  thereof,  at  the  said  several  times  when,  &c.  entered  into  the 

closes,  in  the  said  declaration  mentioned,  and  with  horses,  mares,  geldinj^ 

and  other  cattle,  and  with  carts,  wagons,  and  other  carriages,  passed  aai^ 

repassed  from  the  said  messuage  and  land,  with  th^  appurtenances,  \nm\ 

through,  and  across  the'  said  closes,  in  which,  &c.  in  the  said  way  ther%<f 

[*1125']  towai^s  the  said  common  and  public  king's  ^highway,  and  back  again  ^1 

the  said  way  into,  through  and  across  the  said  closes,  in  which,  &c,  t^f 

wards  the  said  messuage  and  land,  with  the  appurtenances,  as  it  was  UfH 

ful  for  him  to  do,  for  the  cause  aforesaid,  and  in  so  doing,  &q. — [&nfi| 

as  inform,  ante,  1118, /rom  the  ^^  to  the  end,  mutatis  mutandis.]  ,\ 

Right  of         [First  plea,  general  issue,  as  ante,  1061 ;  second  plea^  prescripts^ 
o€«ity^U)"  ^^^  ^f  ^^Vi  ^  ante,  1118  ;  third  plea,  right  of  way  by  grant,  as  m 
'  above  form ;  fourth  plea,'  as  follows :] — And  for  a  further  plea  in  this 
half,  [as  to  the  said  several  supposed  trespasses  in  the  introductory 
Defendant  of  the  Said  secoud  plea  mentioned  and  therein  justified,]  the  said  defei 
adi^itup    ^"^'  -^y  ^^^^  leave,  &o.  says,  [actio  non,  Sfc.  as  ante,  907,  fourth  fo 
close.         because  he  says,  that  he  the  said  defendant,  before  and  at  the  said 
eral  times  when,  &c.  was  and  still  is  seised  in  his  demesne  as  of  fee, 

and  in  a  certain  close  called ,  contiguous  and  next  adjoining  to 

£.  F.  far-   said  close,  in  which,  <&c.  and  that  one  E.  F.  whose  estate  in  the  said  cic 

8e^        called the  said  defendant  now  hath,  before  and  at  the  time  of 

thereof,      making  of  the  alienation  and  conveyance  hereinafter  mentioned,  was 
and  of /o-   ed  in  his  demesne  as  of  fee,  as  well  of  and  in  the  said  close,  in  which, 
cu»  in  quo.  ^^  ^f  ^.j^^  gj^j^  other  closc,  now  of  the  said  defendant  with  their  respecl 
appurtenances ;  and  the  said  E.  F.  being  so  seised  of  the  said  closes 
spectively,  long  before  any  of  the  said  several  times  when,  &c.  to  wit, 

£.  F.  all-    <&c.  A.  D. at  the  parish  aforesaid  duly  granted,  aliened,  and  com 

ens  locut    ed  (f)  the  said  close,  in  which,  &c.  to  a  certain  other  person,  to  wit, 
w  ^to    H.  and  to  the  heirs  and  assigns  of  the  said  G.  H. ;  by  means  whereof 
said  Q.  H.  then  and  there  became  and  was  seised  in  his  demesne  as 
[*1126  ]  fee,  of  and  in  the  said  close  *in  which,  <&c. ;  and  the  said  defend! 
further  saith,  that  at  the  time  of  the  said  alienation  and  conveyance 
the  said  close,  in  which,  &c.  the  said  E.  F.  who  was  seised  thereof, 
so  aliened  and  conveyed  the  same  as  aforesaid,  not  having  any  ofll 
way  to  the  said  close,  now  of  the  said  defendant,  otherwise  than 
and  out  of  a  certain  public  highway  in  the  county  aforesaid,  into,  throi 

(t)  See  the  fbrms,  Lutw.  1487. — ^9  Went,  any  other  way,  2  Bing.  76.    See&rmofi 

161,  2,  &o.— ^  T.  R.  50.— 5  Taunt.  811;  and  cation  to  this  plea.  Id. 
as  to  iJie  law  and  use  of  this  plea,  5  Taunt.        (t)  Quare  if  the  oonveyande,  deed, 

811. — 4M.  &S  887.— 8  Taunt.  81  — 1  Saund.  well  as  the  parties  thereto,  ought  not  tD 

828  a,  b.  note  6—8  T.  50. — Cro.   Jac  170. — 1  stated,  and  if  no  fAich  deed  can  be  discote 

B.  &  P.  874,  n.  a. — Willes,  71 . — As  to  the  then  a  deed  between  persons  who  were 

ibrm,  see  10  East,  57.    A  way  of  necessity  is  original  owners  should  be  IBsgiied,  anda[ 

not  extinguished  by  unity  of  seisin.  1  Saund.  of  non-existing  grant  of  a  way  added.    Swl 

823  a;  a  way  of  necessity  is  limited  by  the  ne-  East,  55.-4  M.  &  S.  887^-^  Taunt.  811. 
oessity  which  created  it,  and  ceases,  if  there  be 
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ifBT,  and  along  the  feid  close,  in  which,  Ac.  by  reason  thereof  the  said  '<>  ^^^^ 

I.  P.  who  so  aliened  and  conveyed  the  said  close,  in  which,  Ac.  as'  afore-  ^^^^^^ 

«id,  after  such  alienation  a^d  conveyance,  necessarily  whilst  he  continr  y^iyj^^^ 

'led  seised  of  the  said  close  now  of  the  said  defendant,  ought  to  have  had,     ways. 

'lad  of  right  had,  and  the  said  defendant,  so  having  the  estate  of  the  said 

1.  F.  as  aforesaid,  before  and  at  the  said  several  times  when,  Ac.  neces- 

nrily  had,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to 

have  a  convenient  way  to  the  said  close  now  of  the  said  defendant,  from 

the  said  highway,  info,  through,  over,  and  along  the  said  close,  in  which, 

Ic.  and  that  the  said  E.  F.  who  so  aliened  dnd  conveyed  the  said  close 

fa  vhich,  Ac.  and  all  the  occupiers  of  the  said  close,  now  of  the  said  de- 

fodant,  after  the  said  alienation  and  conveyance  of  the  said  close,  in 

vhich,  &o.  and  had  and  were  accustomed  to  have,  and  of  right  ought  to  And  sinoe 

have  had,  and  the  said' defendant  still  of  right  ought  to  have,  a  certain  *^®*g®'2J• 

aecessary  way  for  themselves  and  their  servants  on  foot,  and  with  horses,  &c°Vere 

Wres,  and  geldings,  cartd  and  carriages,  from  the  said  highway,  into,  entitled  to 

iftrough,  over,  and  along  the  said  close,  in  which,  -Ac.  unto  and  into  the  ^^^  ^®®*^ 

ilud  close  now  of  the  said  defendant,  to  go  and  return,  pasc  ?ad  repass,  ^^  ^^* 

|fa  every  year,  at  all  times  of  the  year,  for  the  necessary  use  a.id  occupa- 

'jkm  of  the  said  close,  now  of  the  said  defendant,  the  same  v&y  being  the 

^Mrest  and  most  convenient  way  over  the  said  close,  in  which,  Ac.  to  the 

Wd  close,  now  of  the  said  defendant.    Wherefore  at  the  3aid  several  whero- 

iimes  when,  Ac.  the  said  defendant  being  so  seised  as  aforesaid,  and  hav-  ^o'^®  ^«^«^- 

}ng  occasion  to  use  the  said  way,  did,  with  his  servants,  and  with  his  ^4^**^^ 

korses,  mares,  and  geldings,  carts,  carriages,  at  the  said  several  times 

then,  Ac.  pass  and  repass  in,  by,  through,  and  along  the  said  way,  from 

file  said  common  king's  highway,  into,  through,  over,  and  along  the  said 

^dose  of  the  said  plaintiff,  in  which,  Ac.  unto  and  into  the  said  close  now 

0f  the  said  defendant,  and  from  thence  back  again,  in,  by,  through  and 

^ODg  the  said  way,  unto  and  into  the  said  common  king's  highway,  using 

Ae  said  way  there,  for  the  purpose  and  on  the  occasion  aforesaid,  as  he 

lawfully  'might  fbr  the  cause  aforesaid.     And  in  so  doing,  Ac. — [fibwe  r»1127'l 

jH  in  thefarm^  ante,  1118, /n>m  the  f  to  the  end,  justifying'  the  trespasses 

pecordinffto  the  facts,  observing  the  introductory  part  of  the  plea.] 

[See  the  forms,  Rast.  Ent.  618,  a,  ft. — Lutw.  1427.     The  plea  stating  PrWate 
fl«  possessory  right  will  resemble  that  claiming  a  right  of  common  by  a  way  by  a 
pMmt,as  poirUed  out,  ante,  1109.     The  lease  for  years,  or  demise  from  dcrTiease" 
pwr  to  year,  and  then  entry  of  the  lessee,  are  to  be  stated,  as  ante,  574,  or  from    * 
1102.— 16  East,  846.-4  M,  8f  S.  392.-2  Rich.  C.  P.   424;  awrfyearto 


.«fcre  the  defendant  claims  under  a  freeholder  by  prescription,  are  to  be  ^^^^^  ^ 
faw-tedw  Ute  form,  ante,  1118,  immediately  after  the  statement  of  the  the  above 
lifi/  of  common ;  and  if  under  a  copyholder,  immediately  after  the  state--  oases. 
•«rf  of  the  grant  of  the  customary  tenement  and  the  copyholder^ s  entry, 
^   1120.] 

[AxUo  nonj  as  antCj  907,  enumerating  the  trespasses,  if  necessary.'] —  A  private 
J  Jcanse  he  saith,  before  the  said  several  times  when,  Ac.  and  before  and  JJf***^nder 
tt  the  time  of  the  making  and  passing  of  the  act  of  parliament,  and  making  T  ioeai°iii- 

VoL.  ni.  26 
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TO  svAL  the  award  hereinafter  nexfc  mentioQed,  there  was  and  of  right  onght  to 

PBOPKBTT.  i^Q^Q  been,  a  certain  common  and  public  highway  from  and  out  of  a  certaia 

PBivATi  P^^^^^  highway  called  [P.  H.]  towards  and  into,  through,  over,  and  along 

VAT8.  the  said  closes  in  which,  <&c.  towards  and  into  a  cert^n  other  highway. 


for  all  the  liege  subjects  of  our  lord  the  king  to  go,  return,  pass  and  repass, 
closure  act  on  foot  at  all  times  of  the  year,  at  their  free  will  and  pleasure ;  and  the 
and  award  g^j ^  defendant  further  saith,  that  heretofore,  to  wit,  on,. Ac.  (^the  da^f  of 
passing  the  act^^  at  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain 
act  of  parliament  was  made  and  passed,  intituled,  ^^  An  Act,  <&c."  (^sl€U€ 
the  title  of  the  act ;)  and  that  afterwards,  and  after  the  making  and  passing 
of  the  said  Act  of  Parliament,  to  wit,  on,  &c.  (date  of  awards)  at  the  par- 
ish aforesaid,  in  the  county  aforesaid,  P.  H.  esq.  (names  of  commissioners^ 
then  and  there  being  the  commissioners  for  carrying  the  said  Act  of  Far* 
liament  into  execution,  and  for  a£fecting  the  purposes  of  the  said  Act, 
duly  made  and  executed,  and  published  their  sward  in  writing,  under  and  in 
pursuance  of  the  said  Act  of  Parliament,  and  thereby  (amongst  other 
things)  awcrded  that  (here  state  the  award  of  the  way^  which  in  the  case 
under  xohi  h  this  plea  was  framed^  was  thus :)  a  footway  beginning  at  the 
gate  enterng  thfi  farm-yard  of  M.  B.  and  extending  eastwardly  over  the 
allotments  warded  to  the  said  M.  B.  and  R.  C.  and  others  respectively, 
into  the  )l  F.  Road,  should  be  set  out,  and  was  by  the  said  award  set 
out,  for  the  use  only  of  the  proprietor  of  B.  Farm-house,  belonging  to  the 
said  T.  B.  (meaning  the  now  defendant.)  And  the  said  defendant  fur- 
ther saith,  that  the  said  footway  so  set  out  by  the  said  award  as  afore- 
said, was,  and  is  a  footway  into,  through,  over,  and  along  the  said  doses 
in  which,  &c<  in  the  same  line  and  direction  with  the  public  and  common 
footway  hereinbefore  mentioned.  And  the  said  defendant  further  saith, 
that  he  the  said  defendant,  before  and  at  the  said  several  times  when, 
&c.  was  and  is  lawfully  seised  in  his  demesne  as  of  fee,  of  and  in,  and 
was  and  is  the  proprietor  and  occupier  of  the  said  B.  Farm-house,  where- 
fore the  said  defendant  having  occasion  to  use  the  said  last-mentioned 
footway  so  awarded  as  aforesaid,  did,  at  Uie  said  several  times  when, 
&c.  pass  and  repass,  in,  by,  thronp^  and  along  the  said  footway,  into, 
through,  over,  and  along  the  said  doses,  in  which,  Ac.  using  the  said  way 
for  the  purpose  aforesaid,  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid ;  and  in  so  doiog  he  the  said  defendant, 
with  his  feet,  in  walking,  unavoidably  a  little  damaged  and  spoiled  the 
earth  and  soil  then  being  in  the  said  closes,  in  which,  Ac' ;  and  because 
the  said  gates,  locks,  staples,  and  binges  in  the  said  declaration  mentioned, 
before  the  said  several  times  when,  Ac.  had  been  and  were  wrongfully 
erected  and  were  then  standing  and  being  across  the  said  footway,  and 
obstructing  the  same,  so  that  without  forcing,  breaking  open,  breaking  to 
pieces,  damaging,  and  spoiling  the  same,  the  said  defendant  could  not 
then  pass  and  repass,  into,  through,  over,,  and  along  the  Kaid  doses  in 
which,  Ac.  in  the  said  footpath  there,  as  he  onght  to  have  done,  the  said 
defendant,  at  the  said  several  times  when,  Ac.  in  order  to  remove  the  said, 
obstruction,  forced,  broke  open,  broke  to  pieces,  damaged  and  spoiled  the 
said  gates,  locks,  staples,  and  hinges  in  the  said  declaration  mentioned, 

(tt)  See  the  case  in  6  B.  &  C.  518.-^  D.  &  B.  299,  a  C.  wherdn  the  above  tirms  4^  pleM 
tiiion0rt  others,  were  adopted. 
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Mfbok  anil  carried  the  said  gates,  locks,  staples,  and  hinges,  to  a  small  ^  ^^^^ 
in  convenient  distance,  and  there  left  the  same  for  the  use  of  the  said  ™^[^^^ 
puntiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  those  oc-   nxTATu 
Mods,  which  are  the  same  supposed  trespasses  whereof  the  said  plain-    wats. 

ehath  ftbore  complained  against  the  said  defendant.  And  this  the  said 
^ant  is  ready  to  verify,  Ac. — {^Conclude  with  a  verification,  as  ante^ 
IW.].  [Actio  nonJ] — ^Because  he  saith  that  befbre  the  said  several  times  Secoxid 
Hen,  m,  and  before  and  at  the  time  of  the  making  and  passing  of  the  P^^* 
lislof  Parliament  hereinafter  mentioned,  and  at  the  time  of  making  the 
fbird  hereinafter  mentioned,  the  said  defendant  was  and  from  thence 
Merto  hath  been,  and  still  is,  seized  in  his  demesne  as  of  fee,  of  and  in 

Eiin  messuage  called  B.  Farm-house,  in  the  county  aforesaid,  near  to 
id  closes  in  which,  Ac.  and  that  he  the  said  defendant,  and  all  those 
estate  he  now  hath,  and  at  the  said  time  of  the  making  of  the  said 
of  Parliament  and  award  had,  of  and  in  the  said  messuage  called  Br 
tK>itse,  from  tiihe  whereof  the  memory  of  man  is  not  to  the  contrary, 
had  and  nsied,  and  have  been  accustomed  to  have  and  use,  and  of 
oQgfat  to  have  had  and  used,  a  certain  way  for  himself  and  them^ 
,  and  his  and  their  servants,  farmers,  and  tenants,  occupiers  of  the 
messuage,  to  pass  and  repass  on  foot,  from  a  certain  common  king's 
way  called  F.  H.  Road,  in  the  parish  of  E.  aforesaid,  unto,  into, 
>iigh,  over,  and  along  the  said  closes  of  the  said  plaintiff,  in  which,  Ac. 
%  a  certain  other  publie  highway  at  the  said  parisii  of  B.  and  so 
thence  back  again,  unto,  into,  through,  over,  and  along  the  said 
in  which,  Ac.  towards- and  unto  and  into  the -said  common  king's 
:l»way  caUed  P.  H.  Road,  at  all  times  of  the  year,  at  his  and  their  free 
and  pleasure,  as  to  the  said  messuage  of  the  said  defendant  belong- 
aod  appertaining.     And  the  said  defendant  further  saith,  that  here* 
,  to  wit,  on,  Ac.  (day  of  passing  the  act,)  at  the  parish  aforesaid, 
le  county  aforesaid,  a  certain  Act  of  Parliament  was  made  and  passed, 
"ed,  "An  Act,  Ac/*  (state  the  title,)  and  that  afterwards,  and  after 
Baking  and  passing  of  the  said  Act  of  Parliament,  td  wit,  on,  Ac. 
of  awards^  at  and  in,  Ac.  F.  H.  esq.  (the  commissioners  who 
the  awcerd,)  then  and  there  being  commissioners  for  carrying  the 
Act  of  Parliament  into  exetSation,  and  for  effecting  the  purposes  of 
Said  Act  of  Parliament,  duly  made,  executed,  and  published  their 
"  in  writing,  under  and  in  pursuance  of  the  said  Act  of  Parliament, 
ftcreby  (amongst  other  things)  awarded  that  one  other  footway,  be- 
"  g  at  the  gate  entering  the  farm- yard  of  M.  B.,  and  extending  east- 
J  over  the  allotments  awarded  to  the  said  M.  B.  and  R.  0.  and  oth- 
wspectively,  into  the  B.  P.  Road,  should  be  set  out,  and  the  same  was 
tbe  said  award  set  out  for  the  use  only  of  the  proprietor  or  occupier 
".  farm-hoa»e,  belonging  to  T.  B.  (meaning  the  now  defendant.)  And 
nid  defendant  further  saith,  that  the  said  footway  so  set  out  by  the 
award  as  aforesaid,  was  and  is  a  footway  into,  through,  over,  and 
%e  said  closes*  in  whi6h,  Ac.  in  the  same  line  and  direction  as  the 
lasC^mentioned  footway  to  which  the<said  defendant  was  so  entitled 
id,  at  the  time  of  making  the  said  last-mentioned  award.    And 
said  defendant  further  saith,  that  he  the  said  defendant,  before  and  at 
said  several  times  when,  Ac.  was  and  is  the  proprietor  and  occupier 
tbe  said  messuage  called  B.  Farm-house,  with  the  appurtenances  where* 
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'j>  "BAi'  fore  the  said  defendant  having  occasion  to  nse  the  said  last-mentioned 
PKOPBBTY  fQQ^^ay,  did,  at  the  said  several  times  when,  Ac. — ^Conclude  (is  in  the 
pBivATE  preceding  form.} 

WATS. 

Pieajasti-      \_First  plea^  general  issue;  second  plea^  as  follows:'] — ^And  the  de- 
fying en-    fendant,  for  a  further  plea,  &c.  as  to  the  breaking  and  entering  the  said 
oio86°and    ^^'^^^  ^^  ^he  Said  first  count  mentioned,  and  with  the  said  iron  instruments 
veiu  an-    tearing  up,  breaking  to  pieces,  damaging,  and  spoiling  the  said  boards 
der  a  pro-  ^mA.  planks,  and  as  to  casting  and  throwing  a  small  part  of  the  said  wood, 
righ^^to^     bricks,  stones,  and  rubbish  into  the  said  well,  in  the  said  last  count  men- 
take  water  tioned,  the  said  defendant  says,  that  the  said  plaintiff  ought  not  to  have 
from  the     or  maintain  his  aforesaid  action  thereof  against  him  the  said  defendant, 
the  uM  of  because  he  sajs,  that  he  the  said  defendant,  long  before  and  at  the  said 
a  messuage  Several  times  when,  &c.  was  and  is  seized  in  his  demesne  as  of  fee,  of 
dV"^^     and  in  a  certain  messuage,  with  the  appurtenances,  in  the  parish  afore- 
wB8°8eiMd.  ^^^^)  °^^^  ^  ^^  ^^^^  close  and  well,  in  which,  &c.  and  that  he  the  said 
defendant,  and  all  those  whose  estate  he  now  hath,  and  at  the  said  sev- 
eral times  when,  &c.  had,  of  and  in  the  said  messuage,  with  the  appur- 
tenances, from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  used,  and  have  been  accustomed  to  have  and  take,  and  of 
right  ought  to  have  had  and  taken,  and  the  said  defendant  still  of  right 
ought  to  have  and  take,  water  from  the  said  well  in  the  said  first  and  last 
counts  mentioned,  and  carry  the  same  from  thence  to  the  said  messuage, 
with  the  appurtenances,  to  be  used  and  consumed  therein,  at  all  times  of 
the  year,  at  his  and  their  free  will  and  pleasure,  as  belonging  and  apper- 
[*1128]  taining  to  the  *said  messuage,  with  the  appurtenances  ;  wherefore  he  the 
said  defendant,  at  the  said  several  times  when,  &c.  having  occasion  for 
water  to  be  used  and  consumed  in  the  said  last-mentioned  messuage,  at 
the  said  several  times  when,  &c.  entered  the  said  close  in  which,  &c.  in 
order  to  take  and  carry  away  such  water,  as  last  aforesaid,  from  the  said 
well  to  the  said  messuage,  to  be  used  and  consumed  therein ;  and  because 
at  the  said  time  when,  &c.  the  said  well  was  covered  and  wrongfully 
closed  and  shut  with  the  said  boards  and  planks,  so  that  the  defendant 
could  not  otherwise  get  water  from  the  said  well,  he  the  said  defendant, 
in  order  to  open  the  said  well  and  get  water  therefrom,  at  the  said  time 
when,  &Q,  did  necessarily,  with  the  said  iron  instruments,  tear  up  and  a 
little  break  to  pieces,  damage,  and  spoil  the  said  boards  and  planks,  and 
in  so  doing  did  unavoidably  throw  a  part  of  the  materials  thereof  coming 
into  the  said  well,  and  in  so  doing  unavoidably  cast  and  throw  a  smaU 
part  of  the  said  wood,  bricks,  stones,  and  rubbish  into  the  said  well,  do- 
ing no  unnecessary  damage  to  the  said  defendant  on  those  occasions,  and 
as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  said  several 
supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant.    And  this,  &c. — [  Conclude  with  a  verification^  as  anUj 
907 y  sixth  form.] 

XMTRT  fOB 

TiTDBB.        [First  plea^  general  issue^  as  ante^  1061.] — ^And  for  a  further  plea  in  this 

Jostifioa- 
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Ualf,  {as  to  (z^  the  breaking  and  entering  the  said  close  in  the  said    ^  i»^ 
declaration  mentioned,  and  with  feet  in  walking,  treading  down,  trampling  ^^^"'"- 
spon,  coDsaming,  and  spoiling  the  grass  and  corn  of  the  said  plaintiff,  ^.^^  igr 
then  aod  there  growing,  and  with  the  wheels  of  the  said  carts,  wagops,    tizbcs. 

and  other  carriages,  and  with  the  feet  of  the  said  cattle  drawing  the  same,     

treadiog  down,  trampling  upon,  consuming  and  destroying  other  the  grass  ^i^*^^' 
- aad  com  of  the  said  plaintiff  there  standing  and  being  in  shocks  ^T^^l^^uthe^ 
sheares,  and  the  said  quantities  of  corn  in  the  said  close^  taking  and  (w). 
carrying  away,  and  converting  and  disposing  thereof  to  their  own  upe, 
above  supposed  to  have  been  done  by  the  said  C.  D.  and  E.  F*]  they  the 
laid  C.  I),  and  E.  F.  •by  leave  of  the  court  here,  for  this  purpose  first  ['1129  ] 
lad  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  made 
lad  provided,  say,  that  the  said  plaintiff  ought  not  to  have  or  maintain 
lis  aforesaid  action  thereof  against  him,  because  they  say,  that  the  said 
C.  D.  long  before,  and  at  the  said  first  time  when,  &c.  v^as,  and  from 
thence  hitherto  hath  been  and  still  is,  rector  of  the  rectory  of  the  parish 

.darch  of in  the  said  countv  of and  that  the  said  close  in  the 

iiaid  declaration  mentioned,  called,  &c.  in  which,  &o.  at  the  sard  several 
jiffies  when,  &e.  in  the  said  [first  count]  .mentioned,  was  situate,  and 

'  g  in  the  parish  of aforesaid,  and  within  the  bounds,  limits,  and 

Ikeable  places  of  the  same  parish,  and  that  all  and  singular  the  tithes 

'  com  and  grain  yearly  arising,  growing,  renewing  and  happening,  in, 

Q,  and  from  the  said  close,  in  which,  &c.  within  forty  years  next 

bre  aDd  at  the  time  of  the  making  of  a  certain  Act  of  Parliament 

d  in  the  reign  of  Edward  the  Sixth,  formerly  king  of  England,  and 

in  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  of  right 

*  t  to  have  been,  and  still  of  right  ought  to  be,  set  out,  yielded  and 

in  kind,  to  the  rector  of  the  said  rectory  for  the  time  being  (.iy). 

d  the  said  C.  D.  and  E.  F.  further  say,  that  divers  quantities  of 

jrheat,  oats,  and  barley,]  in  the  year  of  our  Lord aforesaid,  grew 

'  arose  in  the  said  close,  in  which,  &c.  and  that  before  any  of  the  said 

when,  &c.  in  the  said  first  count  mentioned,  to  wit,  at,  <&c.  in  the 

last  aforesaid,  the  said  last-mentioned  [wheat,  oats,  and  barley,] 

cut  down,  and  the  tenth  part  thereof  duly  severed  from  the  residue 

f,  and  set  out,  as  and  for  the  tithe   of  the  said  last-mentioned 

Theat,  oats,  and  barley,]  according  to  the  immemorial  usage  and  cus- 

"a  within  the  said  parish,  and  were  at  the  said  times  when,  &c,  in  the 

id  first  count  mentioned  in  the  said  <^lose,  for  the  use  of  him  the  said 

D.  as  such  rector  as  aforesaid,  whereupon  the  said  C.  D.  as  such 

r  as  aforesaid,  and  the  said  E.  F.  as  his  servant,  and  by  his  com- 

d,  afterwards,  to  wit,  at  the  said  first  time  when,  &c,  in  the  said  first 

t  mentioned,  the  same  being  respectively  within  a  reasonable  time 

r  the  cutting  down  of  the  said  [wheat,  oats,  and  barley,]  entered  the 

close,  in  which,  &g.  with  the  said  carts  (j?),  wagons,  and  other 

ages  in  the  said  deqlaration  mentioned^  drawn  with  the  said  cattle 

(v)  See  the    ibrms,  0  Wentw.      Indox,  statements  in  the  declaration,  and  in  many 

~ni;  10  Co.  8S  a,  91  a,  and  Com.  Dig.  Plead-  caaea  may  be  wholly  nnnecessary. 
^IL  40.  A  reotor  may  enter  a  oloee  to  oarry        (y)  See  the  notes,  ante,  iol.  ii.  496,  407. 
tithes,  over  the  usual  way  by  which  the        (t)  This    averment  must  depend  on  the 

oiM  parts  are  carried  away,  2  New.  Rep.  ayerments  in   the  declaration;   it  would  in 

As  to  the  replication,  see  Cro.  Jac.  224,  general  suffice  to  say,  **  committed  the  said 

m.  157,  and  Horn.  Dig.  Plender,  F.  IS,  19.  several  supposed  trespasses  in  the  introductory 

(^Tbis  enumeration  of  the  trespasses  in-  part  of  this  ple%,  and  iir  the  said  declaration 

wed  to  the  justified,  must  depend  on   the  mentioned." 
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*V"^  theroin  also  mentioned,  in,  by,  tkrongb,  and  along  the  nsoal  vay  and 
""**"  entrance  into  the  said  close,  in  which,  Ac.  and  to  take,  fetch,  cany  airsf 
SRVBT  TOE  ^^  ^^^  tithes,  the  same  being  the  said  corn  in  the  said  first  coQQt  mem 
TsaoB.    tioned,  and  therein  alleged  to  hare  been  taken  and  carried  away  by  tte 
said  G.  D.  and  E.  F.  and  the  same  haring  been  so  severed  and  set  oatab 
n.180  J  aforesaid,  and  did  then  and  there,  *widiin  a  reasonable  time,  for  thU 
purpose,  take  and  carry  away  the  same  oat  of  the  said  close,  in  wfaichi 
Ac  in  the  said  wagons,  carts,  and  other  carriages,  and  converted  ant 
disposed  thereof  to  their  own  nse,  and  in  so  doing  he  the  said  G.  D.  and 
the  said  E.  F.  as  his  servant  as  aforesaid,  did,  at  those  respective  times; 
with  their  feet  in  walking,  necessarily  and  nnavoidably  tread  down, 
trample  upon,  consume,  and  spoil  a  little  of  the  grass  and  corn  of  the 
said  plaintiff  growing  and  being  in  the  said  close,  and  with  the  wheels  of 
the  saids  carts,  wagons,  and  other  carriages,  and  with  the  feet  of  tilt 
said  cattle  drawing  the  same,  did  necessarily  and  unavoidably  tretfl^ 
down,  trample  upon,  consume,  and  spoil  a  little  of  the  grass  and  com  dPi 
the  said  plaintiff  there  growing,  and  the  said  cattle,  drawing  the  saifti 
carriages,  while  the  said  tithes  were  so  being  taken,  fetched,  and  carrMH 
away  as  aforesaid,  by  stealth  and  morsels,  and  against  the  will  of  tij|] 
said  G.  D.  and  E.  ¥'.  eat  up,  consumed,  and  destroyed  a  little  of  the  corflj 
of  the  said  plaintiff  in  the  said  close,  in  shocks  and  sheaves,  the  said  {j| 
D.  and  E.  F.  doing  no'  unnecessary  damage  to  the  said  plaintiff  on 
occasion  aforesaid ;  which  are  the  same  supposed  trespasses  in  the  in 
ductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  b 
above  complained  against  the  said  G.  D.  and  E.  F.    And  this,  Ac; 
[Conchnde  with  a  verification^  as  ante,  907,  sixth  form.     Add  a  pka 
Hcense^  as  'ante,  1106,  if  there  be  any  evidence  to  support  it."] 

TO  EEMovB      \_Actio  non,  as  ante,  906.} — ^Because  he  says,  that  one  A.  B.  at  the 
vvnlwrn  several  times  when,  Ac.  and  long  before,  was,  and  yet  is,  lawftUy 
Piea  jasti-  ^^^^  of  an  ancicnt  messuage  with  the  appurtenances,  in  the  said 
fying  pal-   fliud  coonty  contiguous  and  adjoining  to  the  said  close,  in  which,  Ac. 
^«»«  ?.^J^   because  the  said  plaintiff  at  the  said  several  times  when,  Ac.  injurii 
^uM  it      ^°^  wrongfully  erected  and  placed  the  said  wall  in  the  said  close  in 
obfltnioted  Ac.  to  obstruct  and  darken,  and  did  thereby  flien  and  there  obstruct 
*"i^**   darken  an  ancient  window  of  tfce  said  A.  B.  by  which  light  was  cou^ 
anoieDiT      ^^  ^^^  ^^^  messuage  of  the  said  A.  B.  to  the  great  damage  and  ann< 
light  (a),    ance  of  the  said  A.  B.  he  the  said  defendant,  at  the  said  several 
when,  Ac.  as  ^  the  servant  of  the  said  A.  B.  and  by  his  command  enl 
ed  into  the  said  close,  in  which,  Ac.  to  remove  the  said  nuisai 
and  did  walk  in  and  over  the  said  close,  and  did  a  little  tread  doi 
trample  upon,  and  damage  the  grass  and  soil  there,  and   pro! 
and  destroy  such  part  of  the  said  wall  so  erected  and  placed  tl 
as  was  necessary  to  be  prostrated    and  destroyed,  for  the  pui 
of  abating   the    said  nuisance,  as    it  was  lawful  for  him  to  do 
the  cause  aforesaid,  and  thereupon  then  tiad  there  abated  and 
moved  the  said  nuisance,  and  in  ^  doing,  the  said  defendant  did,  n< 
rily  and  unavoidably,  take  down  and  carry  away  the  materials  of  the 

(a)  As  to  the  right  to  abate  a  ini^ate  nai*    tiees  ovenhadowiiig  defendant's  land, 
sanoe  see  the   note,  ante*  1102  ;  and  see  tha    the  notes,  ante,  toI.  it  768,  to  a 
form  there,  justifjing.  the  catting  plaintaff's    for  obetmcting  atiolent  Ugfati. 
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flit  of  the  and  wall,  and  did  remoT6  the  same  to  another  part  of  tiia  aaid  to  usax. 
dole,  aod  leave  the  Bame  there  for  the  nue  of  plaintiff,  and  in  so  doing  as  ^^^^^^'^ 
iferesaid  did,  necessarily  and  unavoidably,  a  little  tread  down,  trample 
1^,  aod  damage  the  said  grass  and  soil  there,  doing  as  little  damage, 
ie*  to  the  said  plaintiff,  op  the  occasion  ajforesaid,  as  he  possibly  could, 
llach  are  the  said  several  supposed  tre^assesi,  in  the  introductory  part 
-|f  tbii  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
ihioed  against  the  said  defendant.  And  this,  &c,-^{^Conclude  with  a 
mificaticm,  as  anU^  907,  seventh  form ;  add  another  plea,  staging  that 
4tMf  continued  the  nmsance  after  a  request  to  remove  t/.l 

m 

{Ftfsipleay  not  guilty^  cuf  ante^  1061 ;  second  plea,  as  follows :] — Ab  to  ■"^^  ™ 
db  breaking  and  entering  the  said  close  in  which,  &c.  and  treading  down,  p^^|^^^ 
mi  trampting  upon  the  said  grass,  and  taking  and  seizing,  and  leading  detaimep 
;  ivtj  the  said  gelding,  the  said  defendants  say,  {actio  non^  as  oitto^QOB.]  ^  ^^^ 
-BiKaiise  they  say,  that  the  said  C.  D.  long  before  the  said  time  when,  £o.  piJ^^'^^i 
#wit,  on,  ^.  was  possessed  of  the  said  gelding,  as  of  his  own  proper  fji^gi?. 
griding,  to  wit,  at,  ^c.  and  die  said  G.  D.  being  so  possessed  thereof,  tering 
9ft  nid  plaintiff  did  then  and  there,  with  force  and  arms,  take  the  said  P|^i^^^ 

Bding  from  the  said  G.  D.  and  put  him  into  the  said  close,  and  wrong-  \^ng^ 
J  Stained  him  therein  until  the  said  time  when,  &o,  wherefore  the  away  geld- 
id  C.  D.  in  his  own  right,  ^id  the  said  E.  F.  as  fhe  servant  of  the  said  ^°^.*  ^^ 
B.  and  by  his  own  command,  at  the  said  time  when,  &g.  broke  and  en-  Eadforoi- 
the  said  close  in  which,  &c.  in  order  to  retake  the  said  gelding,  and  biy  taken 
letake  the  said  gelding  and  carry  him  away,  as  he  lawfully  might  for  j,^  ^^^ 
cause  aforesaid. — ^And  this,  &c.***[  Conclude  with  a  veri^ationy  as  i^dLit%) 
*.,%!,  sixth  form.^ 


UMDEB 
MEBNB 


[Fkstpleay  general  issue^  as  ante^  1061 ;  second  plea^  as  follows  :]-^ ^ 

'  bt  further  plea  in  this-  behalf,^as  to  (^0  ^^  breaking  and  entering  FEooms. 
aaid  dwelling-house  of  the  said  plaintiff,  in  the  said  first  count  of  the  Jnstmoa- 
dedaratioQ  mentioned,  and  making  a  noise  and  disturbance  therein,  tion  of  ea 
staying  and  continuing  {herein,  making  such  noise  and  disturbance,  houM!aad 
KMit  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff  for  breaking 
said  space  of  time  in  the  said  first  count  mentioned,  and  then  and  ^^ 

tbrcing  and  breaking  open,  breaking  to  pieces,  damaging,  and  spoil-  ^^  ^  ^' 
the  said  doors,  windows,  locks,  bolts,  bars,  staples,  and  hinges  of  the  latUai,  and 
plaintiff  in  the  said  first  count  mentioned,]  the  said  defendant,,  by  ^^^"^  ** 
re  of  the  court  here  for  this  purpose  ^first.had  and  obtained,  according  uimon 

^the  form  of  the  Statute  in  such  case  made  and  provided,  saitht  that  the  agiunst 

'  pUintiff  ought  not  to  haye  or  maintain  his  aforesaid  action,  thereof  p^>^tiff 
Bst  him ;  because  he  saith,  that  before  the  said  time  when,  &c,  in  the  |^^*  ^   _ 
[Irst  count]  mentioned,  to  wit,  on,  Ac.  {the  teste  of  the  writ;  here  l  H^l  J 

}/irtk  the  writ  of  latitai^  the  indorsement  for  bail^  delivery  of  the  writ 
the  sheriffs  ossd  warrasU  to  the  defendant j  and  delivery  thereof  to  the 

0  At  to  the  tight  of  entry  for  Una  pur-  Taunt  619.    As  to  the  breaking  open  of  out«r 

8  BU.  Com.  4.---€om.  Big.  Pleader,  8  M.  doors,  See  Tidd's  Prac.  9th  edit  1012. 

>  T.  B.  78  — 2  BoU.  Bep.  66,  206^—2  RoU.  (d)  This  enumeration  of  the  trespasses  in- 

66d.                                                  .  tended  to  be  justified,  must  depend  on  the 

0  See  Uiea>rm»  Tfaompu  £nt  299;  uA  as  stfttanents  In  the  deolamtion,  and  in  mmj 

;|Ui  plea  ia  fWMiwfl,  S  B.  &  P.  £29. — i  caaes  may  be  whoUy  unneccesary. 
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TO  EKAL  defendant  J  as  in  thefotTn,  ante,  to  1086.]  By  virtae  of  which  said  war- 
^^^'"^'  rant  the  said  defendant,  as  such  bailiff  as  aforesaid,  afterwards,  and  be- 
undeh  ^^^^  *^®  ^™®  appointed  for  the  return  of  the  said  writ,  to  wit,  at  the  said 
MESNB  time  when,  Sec.  in  the  said  [first  count]  mentioned,  and  within  the  baili- 
PKoossf.  '^rick  of  the  said  G.  H.  as  such  sheriff  as  aforesaid,  peaceably  and  quietly 
entered  into  the  said  dwelling-house,  in  which,  &c.  the  outer  door  there- 
of then  and  there  being  open,  («),  and  there  then  and  there  being  reasoa- 
able  and  sufScient  ground  and  cause  for  the  said  defendant  to  suspect  and 
believe,  and  the  said  defendant  then  and  there  suspecting  and  believing 
that  the  said  plaintiff  then  was  in  the  said  dwelling-house  in  order  to  take 
and  arrest  the  said  plaintiff  under  and  by  virtue  of  the  said  writ  and  war- 
I'ant,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  and  in  order 
to  arrest  the  said  plaintiff  under  and  by  virtue  of  the  said  writ  and  war- 
rant, he  the  said  defendant  did  then  and  there  necessarily  and  unavoida- 
bly make  a  little  noise  and  disturbance  in  the  said  messuage  or  dwelling- 
house,  and  stay  and  continue  therein  making-  such  noise  and  disturbance 
for  the  said  space  of  time  in  the  said  [first  count]  mentioned.  And  the 
said  defendant  further  saith  that  at  the  said  time  when,  &c.  in  the  said 
[first  count]  mentioned,  the  said  plaintiff  not  having  been  taken  or  ar- 
rested under  or  by  virtue  of  the  said  writ  or  warrant,  and  the  entrance 
of  divers,  to  wit,  _  rooms  and apartments  in  the  said  dwelling- 
house,  in  the  said  first  count  mentioned,  and  of  and  belonging  to  the  same, 
being  fastened  and  stopped  by  and  with  the  said  doors  (/),  windows, 
locks,  bolts,  bars,  staples,  and  hinges,  in  the  introductory  part  of  this  plea 
mentioned,  and  there  then  and  there  being  reasonable  and  sufiGicient  ground 
and  cause  for  the  said  defendant  to  suspect  and  believe,  and  the  said  de- 
fendant then  and  there  suspecting  and  believing  that  the  said  plaintiff 
then  was  in  the  said  rooms  and  apartments,  or  one  of  them,  he  the  said 
defendant  did  then  and  there  demand  and  request  one  I.  E.  being  the  on- 
ly person  then  and  there  present  in  the  said  dwelling-house,  to  deliver 
[*1182]  the  keys  of  the  said  respective  doors  to  the  said  defendant  and  *to  peraiit 
and  suffer  the  said  defendant  to  enter  into  the  said  rooms  and  apartments, 
in  order  to  search  for  the  said  plaintiff  therein,  but  the  said  I.  E.  then 
and  there  wholly  neglected  and  refused  so  to  do,  and  then  and  there  ob- 
structed and  hindered  the  said  defendant  from  entering  into  the  said 
rooms  and  apartments,  or  either  of  them,  for  the  purpose  aforesaid  (^), 
so  that  without  forcing  and  breaking  open  the  said  doors,  windows,  locks, 
bars,  staples,  and  hinges,  the  said  defen.dant  could  not  at  the  time  when, 
Ac.  enter  into  the  said  rooms  and  apartments  to  search  for  or  arrest  the 
said  plaintiff  in  the  same;  therefore  he  the  said  defendant  at  the  said 
time  when,  Ac.  in  the  said  first  count  mentioned,  in  order  to  search 
for,  find  and  arrest  the  said  plaintiff,  under  and  by  virtue  of  the  said 
writ  and  warrant,  necessarily  broke  open  the  said  doors,  windows, 
locks,  bolts,  bars,  staples,  and  hinges,  in  the  said  first  count  mention- 
ed, and  in  so  doing  necessarily  and  unavoidably  a  little  broke  to  pieces, 
damaged  and  spoiled  the  same,  doing  no 'unnecessary  damage  to  the 
said  plaintiff  on  the  occasion  'aforesaid ;  which  are  the  said  several 
supposed  trespasses  in  the  said  introductory  part  of  this  plea  men- 

(e)  This  is  absolutely  requisite,  11  Moore,  be  found  neoessary. 
40.  (f)  These  allegations  jmut  be  aooording  to 

(/  )  These    aTerments    must    agree  with  the  Ihcts,  8  B.  &  P.  226. 
those  in  the  declaration,  and  in  most  cases  will 
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Honed,  and  whereof  the  said  plaintiff  hath  aboye  thereof  complained   ^  ^^^ 
igainst  him  the  said  defendant.    And  this,  &c. — [  Conclude  with  a  vet"  '^'™^* 
fkcHan,  as  ante^  907,  sixth  form.'] 

[First  pka^  general  issue,  as  ante,  1061 ;  second  plea,  as  follows  :'\—^     xmrxs, 
Jad  for  a  further  plea  in  this  behalf,  [as  to  (A)  the  breaking  and  enter-      final 
Jig  the  said  dwelling-house,  in  the  said  first  count  of  the  said  declaration    pbooesb. 
JHDtioned,  and  in  which,  &c.  and  making  a  noise  and  disturbance  there-  JoBtifica- 
ll,  and  staying  and  continuing  their  Said  Jioise  and  disturbance  in  the  ^y'^into^^' 
tirid  messuage  or  dwelling-house  of  the  said  plaintiff,  for  the  said  space  plaintiff's 
if  time  in  that  count  mentioned  (A),  and  their  seizing  and  taking  the  said  ^u^e,  and 
^Isods  and  chattels  in  the  said  first  count  of  the  said  declaration  *men-  ^ds^un!^ 
'feied,  and  converting  and  disposing  of  the  same  to  their  own  use ;  and  der  vk  fieri 
\(tao  as  to  the  seizing  and  taking  of  the  said  goods  and  chattels  in  the/o<^^°* 
'1  last  count  of  the  said  declaration  mentioned,  and  converting  and  dis-  ^^^^'/K 
log  thereof  to  their  own  use,  above  supposed  to  have  been  done  by  f^Ugs  1 
said  G.  D.  and  B.  F. ;]  they  the  said  0.  D.  and  E.  F.  by  leave,  Ac. 
[actio  nan,  as  ante,  907,  fourth  form],  because  they  say,  that  the 
G.  D.  before  the  said  time  when,  &c.  in  the  said  declaration  men- 

ed,  to  wit,  in Term,  Ac.  [here  state  the  judgment  in  debt  or  as^  The  jadg- 

.     \,  and  the  reference  thereto,  as  in  the  forms,  ante,  483  to  493,  ob-  ™«°' 
^ffig*  the  notes,  and  then  proceed^  as  follows :] — ^And  the  said  C.  D.  J£*,ISff(/), 
B.  F.  further  say,  that  afterwards,  and  before  the  said  time  when,  pi^ri  fa- 
to  wit,  on,  &c.  [state  the  fieri  facias,  indorsement  to  levy,  and  deliv-  cia^ogainst 
^  thereof  to  one  O.  H.  as  sheriff,  as  ante,  748,  749,  and  then  proceed  pi^J^^iff- 
^foUows :]  by  virtue  of  which  said  writ,  the  said  G.  H.  esq.  so  being  ^^p^t"^^. 

eriff  of as  aforesaid,  afterwards,  and  before  the  return  of  the  said  one  of  the 

lit,  and  before  the  said  time  when,  Ac.  to  wit,  on  the day  of  defendants 

tbe year  aforesaid,  at,  Ac.  (venue')  aforesaid,  made  his  certain  ('^)' 

tnt  in  writing,  sealed  with  the  seal  of  his  said  office  of  sheriff  of  the 

county  of as  aforesaid,  directed  the  said  B.  F.  (he  the  said  B. 

tiien  and  at  the  said  time  when,  Ac.  being  bailiff  of  the  said  sheriff,) 

'  by  the  said  warrant  the  said  sheriff  then  and  there  commanded  him 

said  B.  F.  that  of  the  goods  and  chattels  of  the  said  plaintiff  in  his 

sheriff's  bailiwick,  he  should  cause  to  be  made  as  well  the  said  debt 

which  the  said  0.  D.  had  lately  recovered  in  the  said  court  of  our 

lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  as 

the  said  sum  of  £ —  for  his  damages,  costs,  and  charges  aforesaid, 

that  the  said  sheriff  might  have  the  said  sums  of  money  before  our  said 

the  king  at  Westminster  aforesaid,  •(or,  if  in  C.  P.  "of  the  Bench  [•1184  ] 

id/')  on,  &c.  (the  return-dap  of  the  writ,)  to  render  to  the  said  G. 


(jk)  The  enumeration  of  the  trespasses  in- 
~  ~  to  be  justified,  mnst  depend  on  the 
in  the  declaration,  and  in  many 
W9J  be  wboUy  nnneceeeay. 
fO  See  the  forma,  9  Wentw.  Ind.  xoTiil  and 
udas   to  the  mode  of  jostifying  under 
process  in  feneral,  we  Com.  Dig.  Pleader 
M.  24.-*A]ite,  irol.  i.  Index,  •*  Prociu.** 
to  the  right  and  Uw  of  hreaking  open  doors 
see  Tidd,  9th  ed.  1011, 1012.— 6.Taant 
—1  Uanh.  833,  8.  G. 
W  If  th«re  was  any  illegal  abuse,  as  stay* 
too  long,  &C.  the  plaintiff  mnst  new  aa- 
^pt.    2  Campb.  176,  6.— 10  East,  78. 

ToL.  III.  26 


(/)  When  the  plaintiff  in  the  original  action 
jostifles  under  a^./a.  he  must  state  the  judg- 
ment, bat  the  ihiriff  or  hii  officer  need  noi^ 
and  if  there  be  any  donbt  as  to  the  regalarity 
of  the  judgment  the  latter  should  plead  sepa- 
rately, Com.  Dig.  Pleader,  8  M.  24.--8  Lev. 
20.-— Stra.  609,  993.  1184.— 1  Wils.  17. 

(m)  As  to  the  mode  of  pleading  a  warrant, 
see  ante,  1084,  note.  Examine  with  the  war- 
rant. Where  only  the  sheriff  or  the  plaintiff 
m  the  original  action  justifies,  the  warrant  need 
not  be  stated,  but  where  the  bailiff  JostifiM  H 
should  be  stated. 
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ID  xiAL  D.  for  his  debt  and  damages,  costs  and  charges  aforesaid ;  which 

"^^''"'  warrant  afterwards,  and  before  the  return  of  the  said  writ,  and.  befim 

UNDER     ^^^  ^^^^  ^'"'^  when,  &o.  to  wit,  on  the  same  day  and  year  aforesaid,  ai^ 

FINAL     &c.  (venue')  aforesaid,  was  delivered  to  the  said  E.  F.  so  being  snch  but 

PBOCE88.  iff  as  aforesaid,  to  be  ezecnted  in  due  form  of  law* ;  by  virtue  of  whie* 

i>eiwery  of  gaid  writ  and  warrant,  the  said  E.  F.  so  being  snch  bailiff  as  aforeaaidL 

such  defen-  ^^^  ^^^  ^^^^  ^*  ^*  ^  ^^^  servant  of  the  said  E.  F.  and  by  his  comiiuuii» 

dint.         afterwards,  and  before  the  retnrn  of  the  said  writ,  to  wit,  at  the  said  timft 

^Entry  and  when,  &0.  peaceably  and  quietly  entered  into  the  said  messuage  or  dwelk 

the  twode-  ^^g***^^^>  ^^  which,  Ac.  (the  outer  door  thereof  being  then  and  ther^ 

fendaau.    op^^  C*^)})  ^^  Order  to  seize  and  take,  and  did  then  and  there  seise  aad 

take  in  execution,  the  said  goods  and  chattels  of  the  said  plaintiff,  io  tlii 

introductory  part  of  this  plea  mentioned,  the  same  then  and  there  beu^ 

in  the  said  messuage  or  dwelling-house,  for  the  purpose  of  levying  im 

monies  so  directed  to  be  levied  by  the  said  indorsement  on  the  said  mj^ 

and  by  the  said  warrant  as  aforesaid,  and  did  then  and  there  by  salli 

thereof,  levy  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  part  ani 

parcel  of  the  debt  and  damages,  costs  and  charges  aforesaid  (o)  ;  and  ilj 

so  doing  the  said  E«  F.  so  being  such  bailiff  as  aforesaid,  and  the  said  (h\ 

D.  as  his  servant  as  aforesaid,  did  then  and  there  necessarily  and  usill 

voidably  make  a  little  noise  and  disturbance  in  the  said  messuage  e^ 

dwelling-house,  and  stay  and  continue  therein,  making  such  noise  aa^ 

disturbance,  for  the  said  space  of  time  in  the  said  first  count  of  the  sak| 

declaration  mentioned  f?  as  they  lawfully  might  for  the  cause  aforesaid| 

doing  no  unnecessary  damage  to  the  said  plaintiff  on  that  occasion ;  whid^ 

are  the  said  several  supposed  trespasses  in  the  introductory  part  of    ' 

plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof  coi 

plained  against  the  said  0.  D.  and  E.  F.    And  this,  Ac. — [  Conch 

with  a  veriJiciUianj  eu  anie^  907,  sixth  form.^ 

Jostificar-        IThis  plea  is  simitar  to  the  former^  as  far  as  the  asteriskj  omiUifig 
tn^into**^  e»uw^ratfon  of  the  trespasses^  and  what  relates  to  the  seizure  of  got 
plaintiff  *8  and  statinff  that  the  judgment  was  recover ed^  and  execution  issued 
house  un-   *<  one  J.  Jf."  and^oi  the  asterisk^  insert  the  following  avermentJ^-^i 

a^in^t  ^"^^  ^^^  ^^^^  0-  ^-  ^^  E-  ^-  further  say,  that  before  and  at  the  said 
anothirper  whcu,  &c.  divers  goods  and  chattels  of  the  *8aid  J.  E.  liable  to  be 
^n  (p),     in  execution  by  the  said  E.  F.  as  such  bailiff  as  aforesaid,  under  and 
[*1185j  virtue  of  the  said  writ  and  warrant,  were  in  the  said  messuage  or  Am 
ing-house  in  the  said  declaration  mentioned,  and  that  thereupon, 
and  by  virtue  of  the  said  writ  and  warrant,  the  said  E.  F.  icc.^^[^State 
entry  into  the  dweUing-house  of  plaintiffs  and  the  seizure  of  the  goods 
J.  K.  therein^  as  ante^  1134,  from  the  asterisk  to  the  endy  omitting  wl 
relates  to  the  sale  ofgoods.^ 

(n)  This  is  absolately  requuitet  11  Moo.  action  of  trespass;  in  this  case  the  ji 

40.  most  be  confined  as  abore,  to  the  entry 

(o)  Where  the  plea  is  by  the  sheriff,  .the  the  honse,  and  the  plaintiff's  ptopertfin 

sale  of  the  goods,  and  the  return  of  the  writ,  goods  disputed,  under  the  general  issue. 

may  be,  as  in  the  form,  post,  1185.  party  cannot  justify  entering  the  house 

{p)  See  the  notes  to  the  last  form.    It  f^  stranger  under  Kfi,fa.  against  a  third 

quently  happens    that  under    an    execution  unless  %uch  third  person's  goods  were  i 

against  a  debtor,  a  fraudulent  conveyance  of  in  the  house,  5  Taunt  769.     1  Marsh.  S38y ! 

his  goods  to  a  third  person,  in  whoso  house  C— Tldd,  9th  ed.  lOll;  and  see  Palm.  6i« 

they  were  taken,  is  set  up.  and  he  brings  an  6  Taunt.  246.— 1  Marsh.  565,  S.  C. 
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[S§me  as  im  iheformy  ante^  1184,  to  the  \,  except  that  the  judgment  is    *^^^  • 
mttobe  stated,  and  then  proeeed  as  follows :] — And  afterwards,  and  be-     xrvvRn  ' 
Ibtb  the  return  thereof,  to  wit,  on  the  same  day  and  year  k^  aforesaid,     yinal 
in  the  cooDty  aforesaid,  sold  the  same  goods  and  chattels,  and  by  sach    ^^^^^8 
ttle  thereof  and  of  certain  other  goods  and  chattels  of  the  said  plaintiff  ^^^'^^^ 
mde  and  levied  the  snm  of  £ —  towards  satisfaction  of.  the  debt  and  tj^^i/an. 
imiages  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  derajf./a. 
ifid  the  said  defendant  afterwards,  and  before  the  return  of  the  writ,  to  (^)* 
fit,  OD  the  day  and  year  last  aforesaid,  in  the  county  aforesaid,  paid  to 
fte  laid  E.  F.  the  sum  of  £ —  part  of  the  said  sum  of  money  so  made  by 
mk  of  the  said  goods  and  chattels  as  aforesaid,  in  part  satisfaction  of  the 
ikbt  and  damages  aforesaid ;  and  afterwards,  and  at  the  return  of  the 
mi  writ,  to  wit,  on,  &c.  returned  the  said  writ  to  the  said  court  of  our 
mi  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  and 
im  and  there  retomed  thereon,  that  by  yirtue  thereof,  he  \fsui  caused  to 
Ipa  levied  of  the  goods  and  chattels  of  the  said  plaintiff,  the  said  snm  of 
j£»  part  whereof,  to  wit,  the  sum  of  £ —  he  had  retained  for  poundage 
|B6  CD  the  said  levy,  and  that  £ —  residue  thereof,  he  had  paid  to  the 
idd  £.  F.  in  part  satisfaction  of  the  debt  *and  damages  therein  mention-  [*1186  ] 
id,  and  that  the  said  plaintiff  had  not 'any  other  or  more  goods  and  chat- 
Ids  m  the  bailiwick  of  him  the  said  defendant,  whereof  the  said  defend- 
IDit  could  cause  to  be  leyied  the  residue  of  the  said  debt  and  damages,  or 
jpay  part  thereof.    Which  are,  &c. — ^Same  as  the  form,  ante,  1134,  to 
Ik  emi:] 

.  [First  pka,  general  issue,  as  ante,  1061;  second  plea,  as  follows  t"] —    ^^^^ 
Jbd  for  a  farther  plea  in  this  behalf,  [as  to  («)  the  breaking  and  enter-  ^^^™ 
the  said  piece  or  parcel  of  land,  part  of  the  said  close  in  which,  Ac.  surveyor^ 

tnate,  lying,  and  being  in  the  said  parish  of in  the  county  of justifying 

ttid  with  feet,  in  walking,  treading  down,  trampling  upon,  consuming,  ^^sgingi 
'  spoiling  the  grass,  ling,  furze,  fom  and  herbage  of  the  said  F.  there  ^eyo^  un-* 
miag,  and  digging  up,  tearing  up,  damaging,  and  .  spoiling  the  soil  of  d'er  Gen- 
same  piece  or  parcel  of  land^  and  digging  up,  taking  and  carrying  ^^^  Higi^- 
7,  in  and  from  the  said  piece  or  parcel  of  land,  the^said  stones,>grav-  is  Gear's, 
and  sand,  in  the  said  first  count  mentioned,  and  as  to  the  seizing,  tak-  c.  78  (r).* 
and  carrying  away  the  said  gravel,  stones,  and  sand,  of  the  said  J. 
the  said  lost  count  mentioned,]  the  said  defendants,  by  leare,  <&c. 
no»,  4*c.]  because  they  say,  that  the  said  W.  8.  before  and  at  the 
times  when,  &c.  was  and  still  is  a  surveyor  of  the  highways,  in 
lor  the  said  parish  of and  duly  appointed  to  that  office,  in  pur- 

.(9)  See  the  notes  to  the  fbrm,  ante,  1132.  (r)  See  the  sections  of  the  general  Highway 

I  the  aboTe  Ibnn  is  given,  it  does  not  Act,  anthorising  the  surveyor,  &o.  to  take  Dia« 

to  he  neoeasanr  in  tius  case  to  state  a  terials,  and  (leoisioos  thereon,  8  Bam,  J.  26th 

!•  10  East,  7Z.    It  is  said,  indeed,  in  1  ed.  82  to  85,  as  to  the  appointttient  of  the 

f.  409.— Com.  Dig.   Pleader,  8  M.  24.-*6  surveyor,  see  id.  49     The  81st  section  of  the 

282,  that  in  jnsdijjnng  nnder  tLfi.fa.  the  act  allows  the  defendant  to  give  the  matter  in 

F  cr  other  principal  officer  most  show  evidence  nnder  the  general  tssoe,  and  ^imits 

tlie  process  dmb  been  returned  ;  but  this  the  time  for  bringing  action,  and  gives  treble 

enoneoos,  for-the  distinction  is  between  cests.    Section  78  provides  that  the  defendants 

t&d^nai  process,  and  no  return  of  the  shall  not  be  deemed  trespassers  ab  initio. 

need  in  general  be  stated  in  the  pleading,  (t)  The  enumeration  of  the  trespasses  in- 

I.  G7a.^— 5Id.90a.— 28alk.  700.-^lLd.  tended  to  be  Justified,  must  depend  on  the 

B.  776.— Com.  Big.  Betum,  B,  1.  Execu*  statements  in  the  declaration,  and  in  many 

C.  7.— 10  'Bast,  78.-6  B.  k  0. 489.  oases  may  be  wholly  unnecessary. 
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TO  HEAL  saance  of  tlie  Statute  in  that  case  miCde  and  provided ;  and  that  before 
PHOPBKTT  jyjj^  ^1-  ^jjQ  gi^jjj  several  times,  when,  Ac.  the  highways  within  the  sail 

TTHDEa    Parish  of being  out  of  repair,  and  there  being  occasion  for  stonesi 

iTATDTM.  sand,  and  gravel,  to  repair  the  same,  and  the 'said  piece  or  parcel  of  laat 
in  the  introductory  part  of  this  plea  mentioned,  and  in  which,  Ac.  befoit 
and  at  the  said  several  times  when,  Ac.  being  certain  waste  land  ani 

common  ground  in  the  said  parish  of he  the  said  W.  S.  as  such  vm 

r'1187  V^^7^^  ^  aforesaid,  *and  the  said  W.  F.,  W.  P.,  and  I.  S.  as  his  servantil 
'-  -'  and  by  his  command,  at  the  said  several  times  when,  Ac.  entered  the  sail 

piece  or  parcel  of  land  in  the  introductory  part  of  this  plea  mentioned,  if 
which.  Ac.  being  such  waste  land  and  common  land  as  aforesaid,  for  M; 
purpose  of  searching  for,  digging  for,  getting,  and  carrying  away,  aali 
did  then  and  there  dig  up  and  carry  away  the  said  stones,  gravel,  aaft 
sand,  in  the  said  declaration  mentioned,  from  and  out  of  the  said  piece  di 
parcel  of  land  in  the  introductory  part  of  this  plea  mentioned,  so  belay 
waste  land  and  common  ground  as  aforesaid,  for  the  mending  of  the  ^tm^ 
highway  so  out  ef  repair  as  aforesaid,  and  for  the  uAe  thereof,  the  s$tt§^ 
being  fit  and  necessary  for  that  purpose,  and  then  and  there  nsed  and  afl 
plied  the  said  stones,  gravel,  and  sand  so  dug  up,  taken,  and  carnal 
away  as  aforesaid,  in  and  about  the  necessary  repairing  and  amending  ol 
the  said  highways,  as  it  was  lawful  for  them  so  to  do.  And  this,  AoM 
[Conclude  with  a  verification,  as  ante, 907.] 


3 


Plea  to  IFirst  plea,  general  issue ;  second  plea,  actio  nonJ] — Because  they  saj 

*^P«f» ,'"» that  the  said  plaintiff,  on,  Ac.  (day  when  rent  fell  due^  and  for  a  la 
hot!M,  and  space  of  time  then  last  past,  and  from  thence  until  and  at  the  said  f" 
taking  his  whcn,  Ac.  held  and  eujoyed  certain  premises,  situate  and  being  in  the 

goods,* ttiat  iah  Qf in  the  county  aforesaid,  as  tenant  thereof  to  the  said  C. 

had^n     ^^^®r  ^^^  ^Y  virtue  of  a  certain  demise  thereof,  before  then  made  by 
fraadtt-      said  G.  D.  to  the  said  plaintiff  (0,  upon  which  demise  a  certain  yearly 
lender©-    to  wit,  the  rent  or  •sum  of  £ —  was  reserved  4ind  made  payable  by 
Sereby     ^^^^  plaintiff  to  the  said  0.  D.  by  four  even  and  equal  quarterly  paypu 
plaintiff,  to  to  wit,  ou,  Ac.  (stating  the  days,  of  payment ;)  and  the  said  0.  D.in 
mvcnt  a    further  says,  that  just  before  the  said  time  when,  Ac.  to  wit,  on  the  (w) 
rwftdue  to  ^^^  Y^^^  ^*®*  aforesaid,  a  lai^  sum  qf  money,  to  wit,  the  sum  of  i6— ^ 
one  of  de-  the  rent  aforesaid  for  [one  quarter]  of  a  year  of  the  said  demise  endingj 
fendants     the  day  and  year  last  aforesaid,  became  and  was  due,  owing,  and  paj 
pwmteS,    fr<>°*  *®  ^^^  plaintiff  to  the  said  0.  D.  and  from  thence  until  and  at 
wherefore    Said  time  wheu,  Ac.  remained  and  continued  due,  in  arrear^  and  ua| 
defendants  and  the  Said  0.  D.  and  E.  P.  in  fact  further  sav,  that  juat 

entered  » 

anddis-  (()  xhis  statement  of  the  parties  to  the  In  the  latter  case  it  will  not  be  no.. 

trained,       original  demise  seems  nnneoeesary,  and  should  state  how  the  goods  are  to  be  disposed  of. 

under  11      be  omitted,  if  not  olearly  the  ihot  to  what  oases  are  withfai  the  act,  and  wb 

Geo.  2,  0.         (u)  See  the  aTowries,  ante,  1058,  and  notes,  be  a  good  defenoe  under  this  plea,  see 

19  (tt).         The  defense  oannot,  nnder  11  Gea  2.  a  19,  be  496  b,  o. 

r*1138 1  C^^^  ^^  endenoe  nnder  the  general  issne,  bat        (io)  It  has  been  oonsidered  that  the  ttai 

^  -^  mnst  be  pleaded  speeially,  vii«  1  Esp.  Bep.  Geo.  2,  o.  19,  applies  only  to  remoTsb  iT 

257. — 4  Campb.  186.— >If  a  ihird  person  snes  the  rent  is  actually  due  and  in  arrear,  vi 

.  for  the  entry  into  his  house,  and  taking  the  Esp  N.  P.  Bep.  16.    I  Bannd.  284  a-- 

goods  as  his  goods,  the  justification  most  be.  vid€  4  Campb.  186  ;  and  the  words  of  thei 

confined  to  the  enlry  into  the  house,  and  the  tute  do  not  justify  such  a  oonclnaion.    Be 

plaintiff 's  property  in  the  goods  must  be  dis-  not  actually  due  until  the  last  instant  of 

puted  under  the  general  issue  ;  for  the  statute  day  on  which  it  is  made  payable  ;  ace  ate 

11  Geo.  2,  c.  19,  8.  1  &  2,  only  applies  to  the  Saund.  2,  a,  b.    If  the  remoTal  was  before^ 

tenant's  goods   being   fraudulently  remoTod,  rent  became  due,  then  omit  the  words  beti 

and  eren  protects  subsequent  bona  fid^  sales,  the  inTorted  commas. 
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Ae  aaid  timo  when,  Ac.  that  is  to  saj,  ^^  after  the  said  rent  became  and  ''^  ^^^ 
fiB  due  and  payable,  and  when  the  same  was  actually  due,  in  arrear,  ^^"^*'^^ 
and  unpaid  (t^),  and  "  within  thirty  days  next  before  the  said  time  ^j^^r 
fkeo,  Ao»  the  said  plaintiff  fraudulently  and  clandestinely  conveyed  nATorai 
wnj,  and  carried  off  and  from  the  said  premises  so  held  and  enjoyed 
Ijf  the  said  plaintiff,  as  such  tenant  thereof  to  the  said  defendant  as 
aforesaid,  the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
kiag  the  proper  goods  and  chattels  of  him  the  said  plaintiff  (a;),  to 
fKireDt  the  said  defendant  from  distraining  the  same  for  the  said  rent, 
l&^  before  and  at  the  time  of  the  said  removal  actually  "  due,  in  arrear, 
firi  impaid  as  aforesaid,  and  for  that  purpose  conveyed  the  said  goods 
ImI  chattels  in  the  said  declaration  mentioned,  to  the  said  [warehouse] 
which,  &c.  without  leaving  any  other  goods  and  chattels  in  the  saia 
ffmises,  so  held  bii  the  said  plaintiff  as  aforesaid^  whereon  the  said  de- 
could  or  might  distrain  Jar  such  arrear  of  rentj  as  aforesaid^  (jf) 
vhich  reason,  and  because  the  said  rent  still  remained  in  *arrear  [*11S9  ] 
unpaid,  and  because  there  was  no  sufficient  distress  upon  the  said 
ises  so  held  by  the.  said  plaintiff  as  aforesaid,  whereon  the  said  O. 
eoold  distrain  for  such  arrear  of  rent  (z)  and  because  the  said  goods 
chattels,  which  had  been  so  fraudulently  and  clandestinely  conveyed 
y  and  carried  off  by  the  said  plaintiffs  aforesaid,  still  remained  and 
io  the  said  [warehouse]  in  which,  &c.  to  which  the  same  had  been 
conveyed  as  aforesaid,  the  said  0.  D.  in  his  own  right,  and  the  said  E. 
as  the  servant  of  the  said  G.  D.  and  by  his  command,  afterwards,  and 
lie  the  said  rent  so  remained  due,  in  arrear,  and  unpaid  as  aforesaid, 
vithin  thirty  days  (a)  next  after  the  said  goods  and  chattels  were, 
had  been  so  fraudulently  and  clandestinely  conveyed  away  and 
ied  off  as  aforesaid,  that  is  to  say,  at  the  said  time  when,  &c.  entered 
the  said  [warehouse]  in  which,  Ac.  in  the  said  declaration  mention- 
(i)  (the  outer  door  thereof  being  then  open  (c),)  in  order  to  seize 
take  the  said  goods  and  chattels,  so  therein  being  as  aforesaid,  as  a 
68  for  the  said  arrear  of  rent  so  due  and  owing  unto  the  said  G.  D. 
aforesaid,  and  did  thereupon,  at  the  said  time  when,  &c.  and  within 
days  next  after  the  said  goods  and  chattels  had  been  and  were  so 
dolently  and  clandestinely  conveyed  away  and  carried  off  as  afore- 
in  the  said  [warehouse]  in  which,  &c.  take  and  seize  the  said  goods 

M  Bee  preceding  note.  tlu  day  time,  toiih  ih$  asmlance  of  a  ptaee  * 

^(*)  Ik  mut  appear  that  the  goods  remoTed  officer ^  any  place,  where  goods,  ftaadalently 

tbe  property  of  the  tenant,  for  it  seems  remored,  are  deposited,  even  a  dwelUng-hoase, 

ibgy  with  the  decision  on  the  statute  8  **  oath  being  first  made  before  some  justice  of 

e.  14,  reported  in  Strange,  787,  that .  the  peace  of  a  reatonabU  ground  to  suspect 

itate  11  Geo.  2,  c.  19,  s.  2,  does  not  ex-  such  goods  to  be  therdn.*'    See  also  2  Saund. 

to  ledgers,  or  persons  not  bdng  imtnedi'  284  b. 

Mrts.    See  5  H.  &  8.  8S.  {c)  This  aTerment    is    necessary,  see  11 

fhcse  words,  though  commonly  used,  Bloiore,  40. 

r  to  be  mmeeessaiy.  (d)  Thestat.  11  Geo.  2,  e.  18,  s.  1,  directs, 

V)  lUi  aTerment,  though  usual,  aj^^ears  that  the  goods  shall  be  cUsposed  of  **  in  snch 

BUwnaMiaiy.  a  manner  as  if  they  had  been  distrained  on 

The  statute  requires  the  distress  to  be  Uie  premises,*'  and  therefore  the  plea  proceeds 

viUiiii  thirty  dhys  after  the  remoTaL  to  show  that  the  directions  of  the  stat  2  W.  ft 

^)  lindiords  and  lessors  are  empowered  Jd.  s.  1.  o.  8,  haTe  been  oomplied  with. 
"  Qeoi  2,  e.  19,  aee.  7,  to  bretik  optn  in 
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J^^^  and  ehattela,  in  the  introdnctorj  part  of  this  plea  mentioned,  so  ihora 
'^'  fonnd,  as  a  distress  for  the  said  arrear  of  rent  (the  same  then  remainin)? 
due,  in  arrear,  and  unpaid  (</),)  and  did  imponnd  the  same  at  *a  smaU 
and  oonyenient  distance  from  the  said  [warehouse,]  in  which,  Ac.  aod 
did  thereupon  giye  due  notice  of  such  distress,  and  of  the  cause  of  sack 
taking,  and  also  of  *the  said  place  where  the  said  part  of  the  said  forai 
ture,  goods,  and  chattels  was  impounded,  unto  the  said  plaintiff,  and  did 
keep  and  detain  the  said  goods  and  chattels,  under  the  said  distress,  for 
the  space  of  five  dajs  next  after  taking  and  carrying  away  the  same  as 
aforesaid,  in  order  to  give  the  said  plaintiff  an  opportunity  io  replevy 
the  same,  according  to  the  form  of  the  Statute  in  such  case  made  uA 
proTided  ;  and  the  said  plaintiff  not  having  replevied  the  said  part<tf 
the  said  goods  and  chattels,  within  the  «aid  space  of  such  five  days,  dia 
said  G.  D.  in  his  own  right,  and  the  said  E.  F.  as  his  servant,  and  kf< 
his  command,  afterwards,  and  after  the  expiration  of  the  said  qiace  of 

five  days,  to  wit,  on  the  — ^--  day  of in  the  year  aforesaid,  eaoaol 

the  same  to  be  in  due  manner  appraised  by  two  sworn  appraisers  (e% 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided; 
and  after  such  appraisement,  the  said  0.  D.  and  E.  F.  kept  and  detaioei 
same  for  the  use  of  the  said  0.  D.  in  satisfaction  of  the  said  rent  aad  tklj 
charges  of  the  distress  and  appraisement  aforesaid  (/),  as  they  lawfi 
might  for  the  cause  aforesaid,  inasmuch  as  the  said  plaintiff  had  not 
plevied  the  said  part  of  the  said  furniture,  goods,  .and  chattels,  or 
the  said  arrear  of  rent,  together  with  the  charges  of  the  distress 
appraisement  aforesaid,  to  the  said  G.  D.  and  E.  F.  And  this  the 
defendants  are  ready  to  verify,  wherefore,  Ao. — [  Conclude  with  a  vmik 
ficalion^  as  cmte^  907.]  i 
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GeDeral      In  the  Sing's  Bench  (or  «  C.  P.") 

0.  D.  ^  Term, WiU.  4. 

ats.  I      And  the  said  C.  D.  by  B.  P.  hh 

John  Doe,  on  demise  of  A.  B.  [  tpmey,  comes  and    defends   the  fo 

and  others.  J  and  injury,  when,  Ac. -and    sayi^ 

he  is  not  guilty  of  the  said  supposed  trespass  and  ejectment 
if  several  ousters  are  laid  in  the  declaration  **  of  the  Baid  sup^ 
trespasses  and  ejectments "]  above  laid  to  his  charge,  or  of  any 
thereof,  in  manner  and  form  as  the  said  John  Doe  hath  above  th< 
complained  against  him ;  and  of  this  he  the  said  G.  D.  puts  himself 
the  country,  &c. 

« 

(«)  Quare,  if  it  should  not  be  shown  l^  hj  the  Stat  2  W.  A  M.  s,  1,  o.  6. 
whom  sworn,  as  direoted  by  the«tat,2  W.  k        {g)  See  form,  Tidd*s  Forma.  208.    At 

M.  s.  1,  c.  6.  pleading  to  the  jorisdiotion,  see  ^ndd's  tVM 

(/ )  Quare,  if  a  sale  and  payment  of  the  9th  ed.  680.  i 

4  OTMplns  ought  not  to  be  stated,  as  direoted  *  ' 
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Ai  ike  Kingr's  Bench  (or,  «  C.  P.")  to  oov- 

A.  B.  )  Term^ Will.  4.       mroM. 

tgt.  >     And  the  said  plaintiff  saitb,  that  his  said  bill  [or  'Hhe  said  To  a  plea 
C.  D.  \  writ,"]  by  reason  of  any  thing  by  the  said  defendant  in  her  said  tni^'d^ 
plea  aooTe  alleged,  ought  not  to  be  quashed,  *  because  he  says,  that  at  the  nying  the 
time  of  the  exhibiting  the  said  bill  [<?r,  if  in  C.  P.  or  by  original,  say,  ^^  (a)- 
*^atthe  time  of  issuing  of  the  said  writ,"]  against  the  said  defendant,  she  . 
the  said  defendant  was  not  married  to  the  said  E.  F.  in  the  said  plea 
aentioned;  in  the  manner  and  form  as  the  said  defendant  hath  above  in 
ker  said  plea  in  that  behalf  alleged.     And  this  he  the  said  plaintiff  prays 
JBty  be  inquired  of  by  the  country,  &c. 

[Commencement  as  above,  to  the  asteriskJ] — Because  he  saith,  that  the  ^^^^^ 
•mi  several  promises  and  undertakings  were  not  made  by  the  said  defend-  f^^  ^  .^^ 
ait  jointly  and  together  with  the  said  E.  F.  in  manner  and  form  as  the  said  of  noD- 
itfendant  hath  above  in  his  said  plea  in  that  behaflT  alleged.     And  this  he  Joinder  in 
tte  said  defendant  prays  may  be  inquired  of  by  the  country,  &c.  ^t  t^'^* 

promises 
■4^  B  ^  were  made 

•gt  [  And  the  said  plaintiff  saith,  that  his  said  bill  [or,  if  in  C.  P.  or  ^J^J"^ 
CD.)  by  original,  say,  ^^  the  said  writ,"]  by  reason  of  any  thing  by  the  alone  (6). 
nid  E.  D.  in  his  said  plea  above  ^alleged,  ought  not  to  be  quashed,  be-  to  mis- 
^ttuse  he  saith,  that  the  said  E.  D.  long  before  and  at  the  time  of  the  ex-  isomer. 
KWtiug  the  bill,  [or,  if  in  C.  P.  or  by  original,  say,  "  issuing  of  the  said  ''^  •  P^ 
writ,"]  was,  and  still  is,  called  and  known  as  well  by  the  name  of  C.  D.  merl"hat 
IS  bjr  the  name  of  E.  D.  to  wit,  at,  Sec.  (venue)  aforesaid.  And  this  the  defendant 
•id  pkintiff  prays  may  be  inquired  of  by  the  country,  Ac.  (d).  ^^  ^uT** 

the  one 
A  B.  ^  name  as 

tgi  I     And  the  eaid  plaintiff  saith,  that  the  said  person  against  whom  ^^  ^^' 
CD.)  the  said  plaintiff  hath  exhibited  his  said  bill  by  the  name  of  0.  D.  rV^'i  j^o  -■ 
'/wghtnot  to  be  admitted  or  received  to  plead  the  plea  by  him  above  plead-  L  ^}^^  J 
',fi)r  quashing  the  said  bill  of  the  said  plaintiff;  because  he  saith,  that  the  ^^  mSno^ 
'"person  against  whom  he  the  said  plaintiff  hath  exhibited  his  said  bill  by  mer,  es- 
toppel by 
(t)fieeflieplfla,-snIn<ytM,  ante,  899.  The        (e)  See  Tidd*B  Forms,  6th   edit    260.— p>,^"H(  >n 
tBldLEnt  128.--2  Rich.  C.  P.  1,  2— 1    BastaU's  Entries,  64.— Thomp.   1.— 1  Went  ^^UO- 
9«  eondiide  with  a  formal  traTerse  and    Index.     Evidenoe    of  the  defendant  haying ' 
Mion,  hot  this,  according  to  the  general    been  once  or  twice  called  by  the  name  he  is 
•r  repljnng>  in  1  Saund.  |08,  b,  n.  8,  is    sued  by,  will  not  suffice,  8  M.  &  S.  468.    The 
,  and  the  above  form  of  commence'    plaintiff  may,  even  in  a  penal  action,  amend 
concltuian    (inserting  the  word    writ  and  declaration,  by  applying  to  a  Judge, 
•ni  *•  instead    of  «•  bUl,*'  when  the  pro-    8  Bl  &  S.  460. 

"ngs  sie  in  the  Common  Plees,  or  by  ori-        ((f)  IB.    &  P.  60— Rast.  Ent  1(^,  884. 
)  will  in  all  cases  suffice.    If  the  deihnd-    Willes,  668. 

bad  been  married,  but  her  husband  dead,        (e)  As    to  this  replication »  see  Bac.  Ab. 
btttr  Uei  should  be  replied.  Pleas,  1.   11.— Thomp.  Ent  1.— Tidd*8  Forms. 

(^)  See  the  pleas  and  notes,  ante,  900,  and    6th  ed.  267.— 1  Ld.  Raym.  249.-2  New  Rep, 
•  IMS,  1  Wentw.  17,  83,  47.-2  Rich.  C.    468.  m 

'A  tod  the  note  to  theiast  form. 
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the  name  of  0.  D.  heretofore,  to  wit,  in  the  Term  of last  past,  came 

into  this  court  here,,  and  pat  in  bail  at  the  suit  of  the  said  plaintiff  in  the 
plea  aforesaid,  by  the  name  of  G.  D.  as  bj  the  record  thereof  remaining 
in  the  said  court  of  our  said  lord  die  king,  before  the  king  himself,  & 
Westminster  aforesaid,  more  fully  appears.  And  this  he  the  said  plaiiip* 
tiff  is  ready  to  verify  by  that  record ;  wherefore  he  prays  judgment  if  the 
said  person  against  whom  he  the  said  plainti£f  hath  exhibited  his  said  biS 
by  the  name  of  0.  D.  ought  to  be  admitted  or  received  to  his  said  pioa 
for  quashing  the  said  bill,  contrary  to  his  own  acknowledgment  and  ikt 
said  record,  Ac,  and  that  he  may  answer  over  to  the  said  bill. 


0A88BXIB 


v««,»«»       And  hereupon  the  said  plaintiff,  inasmuch  as  he  cannot  deny  the  seves^ 

BiuA  YKL  al  matters  above  pleaded  by  the  said  defendant,  but  admits  the  same  m 

BRBVK.    jjg  |.j^^^  prays  judgment  that  the  said  bill  [or,  if  in  C.  P.  or  by  oris^nm^ 

bauvei     ^^y  "  writ,"]  of  the  said  plaintiff  may  be  quashed,  to  the  intent  that  U 

htt^  (/).  the  said  plaintiff  may  exhibit  a  better  bill  \or^  if  in  C.  P.  or  by  orig'mtiq 

say^  **  issue  a  better  writ,'']  against  the  said  defendant ;  therefore  it  ttj 

considered  by  the  court  of  our  said  lord  the  king,  before  the  king-hii 

"or,  if  in  C,  P.  "  of  the  Bench  aforesaid,"]  now  here,  that  the  said 

*w,  "  writ,"]  of  the  said  plaintiff  be  quashed,  Ac. 


[: 


[1144] 


REPLICATIONS  IN  BAR 


Estoppel 


[  The  replication  of  matter  of  estoppel  commences  differently  from 
er  repKcationSj  and  is  as  follows :"] — ^'^  And  the  said  plaintiff  saith, 
the  said  defendant  ought  not  to  be  admitted  or  received  to  plead  the 
plea  by  his  [secondly]  above  pleaded,  as  to  so  much  thereof,  wherein 
alleges  that,  &c.  [^stating'  the  part  of  the  plea  to  which  the  estoppel 
lates.'] — ^Because  he  says,  that,  &c.  \_here  state  the  ground  of  estops 
either  by  the  pleadings  and  verdict  in  a  former  suit^  or  by  a  bond^  SfC, 
in  the  forms  referred  to  in  the  note(^gy^  and  conclude  as  follows:] 
this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgm( 
if  the  said  defendant  ought  to  be  admitted  or  received  against  the  si 
record  [or^  ^'  against  his  own  acknowledgment  by  his  deed  aforesaidf^ 
to  plead '  the  plea  by  him  [lastly]  above  pleaded  in  this  suit,  that,  k 
[stating  and  concluding  with  the  allegation  in  that  part  of  the  pU(k\ 
which  the  estoppel  relates.'] 


(/  )  See  Tidd's  Forms,  6th  ed.  267. 
(g)  See  the  forms  of  replicatioiu  of  estop- 
It  8  East,  848  to  351.— WiUes,  10.— 1  Saand. 
^67.--6  T.  R  62,  and  of  rejoinden  of  estop- 
peU  Garth.  66.— 1  Saand.  285,  n  4.  Matter 
of  estoppel,  if  it  appear  on  the  record,  should 
be  demurred  to,  2  Stra.  817.— 2  Ld.  Raym. 


1550  ;  if  not,  it  should  be  pleaded,  2  E 
662.-8  East;  846  ;  though  estoppel  be 
pleaded,  the  jury  may  find  it  specisUyi 
the  oourt  will  thereupon  give  judgmeBtt 
oordingly.  Com.  Dig.  Pleader,  a  5.  ' 

E.  15.-2  B.  &  A.  662. 


SEPUCATIONS  IN  BAB.  1144 


agt    >     And  tbe  said  plaintiff  as  to  the  plea  of  the  said  defendant  by  ^'),* 
C.  D.   )  him  [first]  above  pleaded,  and  whereof  he  hath  pat  himself 
^K>Q  the  country,  doth  the  like. 

'And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  [*1145  ] 
lum  [secondly]  above  pleaded,  saith  that  the  said  plaintiff,  by  reason  of  2.  Com- 
«Df  thing  by  the  said  defendant  in  that  plea  alleged,  ought  nQt  to  be  m«noe- 
iitrred  from  having  and  maintaining  *  his  aforesaid  action  thereof  against  j^pii^c^[{oa 
tt«  said  defendant,  because  he  saiSi  that,  Ac. — {Ekre  sttUe  the  subject-  to  a  spec- 
matter  of  the  replication.']  i*i  pi<»  «•- 

-^  ^  -i  nalljcaU- 

a.B.][  Termy Will.  4.     Theiike 

: .  •.    >     And  the  said  plaintiff  prays  a  day  to  imparl  to  the  said  pleas,  JJe^S^S^ 
(B.  D.  )  and  then  to  reply  to  the  same,  and  it  is  granted  to  him,  &o. ;  of  one  of 
■  vtd  thereupon  a  day  is  given  to  the  parties  aforesaid  to  come  before  our  ^^«  <^«'«b* 
aud  lord  the  king,  at  Westminster,  on,  &c.  that  is  to  say,  for  the  said  ^^^ 
plaintiff  to  imparl  to  the  said  pleas,  and  then  to  reply  to  the  same,  Sec.  at 
Yhich  day,  before  our  said  lord  the  king  at  Westminster,  come  as  well 
ike  said  plaintiff  as  the  said  C.  D.  by  their  attomies  aforesaid,  and  the 
laid  E.  F.  cometh  not,  and  hereupon  the  said  plaintiff  giveth  the  court 
liere  to  understand  and  be  informed,  that  after  the  last  continuance  of  the 
plea  aforesaid,  and  before  this  day,  to  wit,  on,  &o.  at,  Ao.  (venue)  afore- 
sud,  the  said  E.  F.  died,  and  the  said  G.  D.  survived  him,  which  allega- 
Ite  the  said  0.  D.  doth  not  deny,  but  admits  the  same  to  be  true,  there- 
let  all  the  proceedings  in  this  case  against  the  said  E.  F.  be  stayed. 
i  the  said  plaintiff  as  to  the  said  plea  of  the  said  0.  D.  and  E.  F.  by 
I  first  above  pleaded,  and  whereof  they  have  put  themselves  upon  the 
try,  doth  the  like.    And  the  said  plaintiff  as  to  the  said  second  plea 
— ISame  ca  in  the  above  form,'] 

Aad  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  <&o.  S-  Concia- 

#  ,  sion  to  ik§ 

J^  And  this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  4  "concia- 
pdgment,  and  his  damages  by  him  sustained  on  ^occasion  of  the  non-  sion  with  & 
-fnrformance  of  the  said  several  promises  and  undertakings  in  the  said  verification 
iaekration  mentioned,  to  be  adjudged  to  him,  Ac.  lu.^'"'^^ 

(A)  Whoi  the  defimdant  .pleads  only  one  per,  insertiiig  the  words  **  seoondly,"  « tliird-  1-  ^^^^  J 

•nd  eoDClades  to  the  coantrj,  and  the  I7,"  &o.  "  aSove  pleaded,*'  &o. 
is  immediately  made  up,  the  timiliter  is        (i )  This  Is  the  proper  mode  of  commenoa- 

framed  in  this  mode,  bat  the  words,  **  and  ment  when  the  replioation  denies  or  contaioi 

iaii  piaintij^  doth  Uu  like^*'  are  added  at  an  answer  to  the  Whole  of  the  plea,  bat  when 

^  tod  of  th«  plea,  with  an  award  of  the  the  replioation  contains  only  an  answer  to  a 

ire.  Rich.  C.  P.  148  ;  but  when  the  plain-  part  of  the  plea,  it  must,  in  the  oommenoa- 

tt  does  not  wish  immediately  to  proceed  to  ment,  be  qualified  accordingly,  because  a  repli- 

ASilf  the  spedal  gimiUter  is  adopted  ;  and  cation  assuming  to  answer  the  whole  of  the 

!^Ma  there  are  seYeral  pkas,  some  concluding  plea,  but  in  fact  answering  a  part,  is  insuffi- 

litheooontry,  and  others  with  a  verification,  cient,  1  Saund.-28,  n.  8. — Com.  Dig.  Pleader, 

ihetpeeial  $imiliUr  to  all  the  former  is  pro-  F.  26.— Ante,  vol.  i  Index,  <*  Replication.*' 
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KBUOXUOm  Ut  ABBUiaSIT. 


REPLICATIONS  IN  ASSUMPSIT. 


TO  UBUBT* 

Tb  plea  of 
usar  J  to  an 
action  on  a 
bill  of  oz- 
change, 
that  the 
bill  was 
indorsed 
to  plains 
tiflb  with- 
oat  know- 
ledge of 
usniyand 
for  valne, 
&o.  ik). 


[^RepKcoHons  to  pleas^  ante,  909  a.  First  similiter  to  the  general  i$^ 
sue ;  second  similiter,  as  follows :] — ^And  the  said  plaintiffs  as  to  thf 
said  plea  of  the  said  defendant  by  him  [secondly]  above  pleaded  to  ' 
[first]  count  of  the  second  declaration  saith,  that  they  the  said  plaint 
by  re&son  of  any  thing  by  the  said  defendant  in  that  plea  alleged,  onj 
not  to  be  barred  from  having  and  maintaining  their  aforesaid  ac(i< 
thereof  against  him  th6  said  defendant,  because  protesting  that  8U( 
usurious  agreement  was  not  made  as  in  the  said  plea  to  the  [firsti  coi 
mentioned,  and  that  the  said  bill  of  exchange  in  the  said  [firsti  coi 
mentioned,  was  not  given  for  such  usurious  consideration  as  in  tne 
plea  to  the  said  [first]  count  mentioned  for  replication,  nevertheless 
said  plaintiffs  say,  that  the  said  bill  of  exchange  in  the  said  [first]  cot 
mentioned  was  indorsed  to  the  said  plaintiffs  after  the  10th  day  of  Ji 
in  the  year  of  our  Lord  1830,  and  before  the  same  bill  became  due, 
wit,  on  the  day  and  year  in  the*  said  declaration  in  that  behalf  mention< 
to  wit,  at,  &c.  (yenue^  aforesaid,  for  valuable  consideration,  that  is 
say,  for  and  in  consideration  of  [the  said  plaintiff  discounting  the 
and  paying  therefor  to  the  said  G.  H.  being  then  and  there  the  holi 
thereof,  a  large  sum  of  money,  to  wit,  the  amount  of  the  said  sum 
money  in  the  said  bill  of  exchange,  less  the  legal  interest  thereon, 
the  time  which  the  said  bill  then  had  to  run],  and  thitt  they  the 
plaintiffs  had  not,  at  the  time  of  the  said  bill  being  so  indorsed  to 
said  plaintiffs  as  aforesaid,  or  at  the  time  of  so  discounting  the  same, 
paying  such  consideration  for  the  said  bill  of  exchange  as  aforesaid, 
any  time  before  actual  or  any  notice  that  the  said  bill  of  exchange 
been  made,  aecepted,  indorsed,  or  given  for  the  usurious  considerati< 
or  upon  the  usurious  contract  in  the  said  plea  to  the  said  [first] 
in  that  behalf  mentioned,  or  for  any  usurious  ibnsideration,  or  upon 
usurious  contract  whatsoever.  And  this,  Ac. — [^Conclude  with  a  m 
cation,  as  ante,  1145.] 

[  Commencement  precludi  non,  as  ante,  1145.] — ^BecfCuse  he  saith, 
the  said  defendant,  at  the  time  of  the  making  of  his  said  several  promil 
and  undertakings  in  the  said  declaration  mentioned,  was  of  the  full 
of  twenty-one  years,  to  wit,  at,  &c.  {venue^  aforesaid,  and  not  wil 
the  age  of  twenty-one  years,  in  manner  and  form  as  the  said  defeni 
hath  above  in  his  said  second  plea  in  that  behalf  alleged.     And  tiiisi 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

To  plea  of       [Similiter  to  general  issue,  if  pleaded  as  ante,  1144.] — And  as  to 
IhM^Sl     ^^^^  P^®*  ^^  ^^  ®*^*  defendant  by  him  [secondly]  above  pleaded,  so  far] 

{Jk)  @ee  the  68  Q^  8,  o.  08.  (/)  Sec  the  forms,  2  &iand  211. 


]>enial  of 
defend- 
ant's in- 
fiui^(/). 


BESUCATIONS  IN  ASSUMPSIT.'  1146a 

die  same  relates  to  the  several  promises  and  undertakings  in  the  said       ^ 
[first,  second,  third,  fourth,  and  sixth  (n)]  counts  of  the  said  declaration  "'^''^' 
ventioned,  the  said  plaintiff'  saith,  that  he,  bv  reason  of  any  thing  by  the  ^^^^^  ^^ 
ttid  defendant  in  that  plea  above  alleged,  ought  not  to  be  barred  from  weren«- 
hmg  and  maintaining  his  aforesaid  action  against  him,  in  respect  of  the  ceuaries, 
premises  in  those  counts  respectively  mentioned,  because  he  saith,  that  the  immev 
the  said  meat,  drink,  washing,  lodging,  and  other  necessaries  in  the  said  mentioQed 
[first  and  second]  counts  of  the  said  declarations  respectively  mentioned  '^^  ^^^  ^i^^h 
to  have  been  found  and  provided  by  the  said  plaintiff  for  the  said  defend-  ^'JJfJ^^ 
tat,  were,  at  the  time  of  finding  and  providing  the  same,  meat,  drink,  neoessa- 
fishiog,  lodging,  and  other  necessaries,  suitable  to  the  then  degree,  es-  ^^,i  ^nd 
tue,  and  condition  of  the  said  defendant  (o),  to  wit,  at,  &c.  (venue)  afore-  g^i^^^^ 
aud,and  that  the  said  goods,  wares,  and  merchandize,  in  the  said  [third  oounts  fbr 
ipd  foartb]  counts  of  the  said  declaration  respectively  mentioned  to  have  money 
leen  sold  and  delivered  by  the  said  plaintiff  to  the  said  defendant  were,  a^d 'reedy. 
j^  the  time  of  the  sale  and  delivery  thereof,  also  necessaries  suitable  to  ed,  and  aol 
^  )  then  degree,  estate,  and  condition  of  the  said  defendant,  to  wit,  at,  ^oant  stat- 
.  (venue)  aforesaid  ;  and  that  the  money  in  the  said  [sixth]  count  of  ^  ^^^' 
said  declaration  mentioned  to  have  been  paid,  laid  out,  and  expended, 
the  said  plaintiff  to  and  *for  the  use  of  the  said  defendant,  was  paid,  [*1147] 
*  oat,  and  expended  by  the  said  plaintiff,  in  and-  about  the  purchase  of 
aries,  fit  and  suitable  to  the  then  degree,  estate,  and  condition  of 
said  defendant,  to  wit,  at,  <&c.  (venue)  aforesaid.    And  this  he  the 
plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  dam- 
by  him  sustained  on  occasion  of  the  not  performing  of  the  said  sev- 
promises  and  undertakings  in  the  said  [first,  second,  tliird,  fourth, 
sixth]  counts  of  the  said  declaration  mentiohed,  to  be  adjudged  to 
,  to.    And  as  to  the  said  plea  of  the  said  defendant  by  him  [second-  J^olipro' 
[]  above  pleaded  so  far  as  the  same  relates  to  the  said  several  promises  '^^>  ^  ^ 
"  undertakings  in  the  said  [fifth,,  seventh,  and  last]  counts  of  the  said  ''*"^"*  ^^^ 
laration  mentioned,  the  said  plaintiff  saith,  that  he  will  not  further 
nte  his  suit  against  the  said  defendant  in  respect  of  the  said  last- 
oned  promises  and  undertakings,  or  any  of  them ;  therefore  as  to 
said  last-mentioned  promises  and  undertakings,  let  the  said  defendant 
acquitted,  aqd  go  thereof  without  day,  &o. 

■Prtchdi  nanj  as  ante,  1145,  first  farm.'] — ^Because  he  says,  that  the  Ratifioa- 
defendant,  after  the  making  of  the  said  several  promises  and  under-  tion  after 
ings  in  the  said  declaration  mentioned,  and  before  the  oommonoement  defendaat 
if  this  snit  (r),  to  wit,  on,  4c.  (dap  of  his  becoming-  of  off  e^  but  the  pre-  a«  (g). 
"*^  day  is  not  material^)  at,  &o.  (venue)  aforesaid,  attained  his  age  of 
ity-one  years.    And  the  said  plaintiff  further  saith,  that  the  said  de- 
it,  after  he  had  so  attained  his  age  if  twenty-one  years,  and  before 

4  See  forms,  8  Wentw.  96,  and  index,  (p)  Ko  ooets  are   payable  on  iUs   noii 

r.— 1  Rieh.  C. P.  154.— 2  Rich.  C.  P.  4—  proteqai,  16  East,  129. 

222.— LiL  Ent   107;  and  as  to  this  (7)  .See    forms,  8    Wentw.   98.   101;   and 

tioD  in  general,  see  ante,  Index,  toI  i.  see  Chit  Jan.  on  Contr.  86,  86. — 1  T.  R.  64S, 

faney.y  aa  to  the  law  and  evidence,   &o.     Another 

{>)  This  miiBt  depend  on  the  natare  and  preferable  form  is  given,  post,  1148.     1  M.  & 

^^iber  of  the  counts  in  the  declaration.  &  724;  8  M;  &  B.  480,  1.    The  replication  is 

p)  Host  show  that  equipnge  was  necessary,  not  sostuned  by  proof  of  a  premise  after  action 

tn.  1100  —Andr.  277.— Com.  Dig.  Plead-  brought,  4  D.  &  R.  645.-.2  B.  &  C.  826.  S.  0. 

2  W.  12..-^  T.  R.  47a— Carth.  110. 


I14tl  BBHiWATioire  iir  Aflsmmn. 

^       the  commenoement  of  this  suit  (r),  to  wit,  on  tha day  of 

urxAMOT.  j^^ ^^^  ^^^  (i?emc€)  aforesaid,  assented  to,  and  then  and  there  rati* 

fied  and  confirmed  the  said  several  promises  and  nndertakings  in  tt* 
said  declaration  mentioned.  And  this,  Ac. — [  Cbnelude  untk  a  verifieik^ 
tionj  as  aniej  1145.3 

[*11481  *lPrecludi  nan^  as  atUe,  1146.] — ^Because  he  says,  that  the  said  de- 
Another  fendaot,  after  the  making  of  the  said  sereral  promises  and  nndertakinf^ 
form  of  r^  in  the  said  declaration  mentioned^,  and  before  the  commencement  of  this 
plying  to  a  s^i|j^  to  ^{t^  oo,  &c.  (do^  of  becoming'  of  age  or  abovt  tt,)  at,  Ac.  {venuey 
£incy!  that  ^foresaid,  attained  his  age  of  twenty-one  years,  and  that  the  said  defend*' 
the  defend-  ant  after  he  had  attained  his  age  of  twenty*one  years,  and  before  Ha^ 
?°^P^™~  commencement  of  this  sait,  to  wit,  on,  &o.  at,  &c.  (venue)  aforesaid,  va^ 
became  of  dertook  and  faithfoUy  promised,  in  manner  and  form  as  the  said  plaintHP; 
age  (s).  hath  above  thereof  complained  against  him.  And  this,  &c. — [ChncbtH^ 
mth  a  verification^  as  ante,  1145.]  ^ 

10  AxxBT  [Prechidi  nan^  as  ante^  1145.1 — Becaase  he  says,  that  before  audit 
Re'^™!*  the  time  of  the  commencement  of  this  suit,  he  the  said  plaintiff  was,  aiMl 
tion  toVfea  s^^l  ^i  resident  in  this  kingdom,  by  the  license  and  permission  of  oaf 
of  alien  en-  said  lord  the  king,  to  wit,  at,  &o.  (venue')  aforesaid.  And  this,  Ac.^ 
""ufntiff**    [CbiicWtf  with  a  verificaHmij  as  amte,  1145. J  i 

resides 

here  by  {Precbskii  non,  as  ante^  1145.]-'— Becaase  he  says,  that  after  the 

license  (0-  defendant  became  and  was  a  bankrupt,  as  in  the  said  last  plea  alle| 
Bupic?"  ^^^  before  the  commencement  of  this  suit,  to  wit,  on,  Ac.  at,  Ac.  (venue] 
To  a  siHv    foresaid,  he  the  said  defendant,  in  writing  signed  by  the  said  defends 
oiaipieaof  ratified  and  confirmed  the  said  promises  and  nndertakings  in  the  said 
bankrupt*  claration  mentioned,  and  undertook  and  then  and  there  faithfully  promi! 
defen^nt  ^^^  ^^^  plaintiff  to  pay  him  the  said  sums  of  money  in  the  said  declarati( 
promised    mentioned.  And  this,  Ac. — [  Conclude  with  a  verifieaiiony  as  anie^  1145. 

after  he 

bai^apt        [^Precludi  non^  as  ante^  1145.] — Becanse  he  says,  that  he  the  said  pli 
(u).  tiff  did  not  prove  under  tiie  said  commission  in  the  said  [last]  plea  m( 

Eepiica.  tiouod,  the  same  cause  of  action  in  the  said  declaration  mentioned  as 
*f  h*^t^^  a  debt  due  from  the  said  defendant  to  the  said  plaintiff,  being  the 
ruptoy/  ^®^*  *^'^^  ^^  recovery  whereof  this  action  is  brought,  nor  did  make 
(ante,  917)  election  to  take  the  benefit  of  the  said  commission,  with  respect  to 
under  the  said  debt  in  the  said  declaration  mentioned,  in  manner  and  form  as 
0.  igI^s.  69  ^^^^  defendant  hath  in  his  said  last  plea  alleged.  And  thils  the  said  pli 
that  plain-'  tiff  prays  may  be  inquired  of  by  the  country,  Ac. 

tiff  proved 

the     same  debt  under  a  oommiasion  of  bankruptcy  a^inst  deflmdaaly  ud  ihimbj  deoUd  ta 

under    the  commission,  denying  that  plaintiff  proved  such  debt  (to). 

r*11491  ^     o  r  r  V    / 

IN  [Prechdi  fion,  as  ante,  1145.] — ^Because  he  says,  that  the  said  defe 

80LVENCT.  fti^t  was  not,  by  the  order  in  said  [last]  plea  mentioned,  discharged  ac< 

S!   l?*Ii^      (r)  Aoto  the  necessity  fer  thb  averment,        (ti)  See'  plea  and  notes,  ante»  911. 

tton  topiea  gee  i  M.  &  S.  724.-8  M.  &  S.  477.-4  D.  &  whether  it  would  not  be  better  to  tnn^ 

S         «n    ^  445—2  B.  &  C.  826,  8.  C.  replication  Uke  that  to  the  plea  of  into 

d«r  I  Ml-       ^*^  '^'"  ^^™  '^  ^^^  **"  consequence  of  ante,  1147,  8.    By  the  6  Cteo.  4,  o,  10,  s.g 

-^*  A^r"    ^^^  EnonborougVf  obsenrations,  in  1  M.  &  the  promise  must  be  in  writing,  and  sigDrf] 

TentAat.     g^^g^  the  bankrupt,  see  2  C.  &  P.  sS. 

(<)  8  Gamp.  245.— See  ptoa  and  notes,  sate       (w)  Bee  plea  and  notes,  ante,  917. 
910. 
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af  to  the  said  act  of  parliament  in  the  said  [last]  ploa  mentioiied,  of  and  nwwnv- 
flom  tho  said  several  promises  and  aodertakings,  and  caases  of  action  jn       ^^'' 
Ike  said  declaration  mentioned,  in  mannor  and  form  as  tbe  said  defend*  7  Geo  4. 
at  hath  above  in  his  said  l&st  plea  in  that  behalf  alleged.    And  this  the  c.  67  de- 
aid  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  nying  the 

defend" 

*A]id  the  said  plaintiff,  admitting  the  truth  of  the  said  matters  by  oharge(x). 
ihesaid  defendant  in  his  said  plea  above  alleged,  prays  judgment  and  his  r*»ii50 1 
dtfiages  by  him  sustained  on  occasion  of  the  non*performance  of  the  said  t^^  a  plea 
ftmvm  and  undertakings  in  the  said*  declaration  mentioned,  to  be  ad-  of  Inaol- 
JKiged  to  him  according  to  the  form  of  the  Statute-in  such  case  made  vent  Debt- 
od  provided ;  whereupon  it  is  considered  by  the  court  here,  that  the  ^^^^^g 
aid  plaintiff  ought  to  recover  his  damages  on  occasion  of  the  not  perform*  the  plea 
i^  of  the  said  several  promises  and  umiertakings  against  the  said  defend-  (!^)* 
lit, to  be  levied  not  on  the  person  of  the  said  defendant,  but  on  bis  lands, 
goods,  and  chattels,  according  to  the  form  of  the  Statute  in  sach  case 
Bide  and  provided.     But  because  it  is  unknown,  Ac'-^lAtQard  of  inquu 
%(uin  Tid£s  Prac.  Forms^  bih  ed.  213.] 
• 

•  Aod  the  said  plaintiff,  as  to  the  said  pica  of  the  said  defendant  by  him  To  plea  of 
ikre  pleaded,  saith,  that  tbe  said  plaintiff,  by  reason  of  any  thing  by  the  ^i^^olvent 
Ittd  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  having  defeodant 
^maintaining  his  aforesaid  acticHi  thereof  against  him;  because  he  saith,  promised 
j|at  after  the  day  of,  kc.,  (the  day  of  discharge  slated  in  the  plea^^  and  ^  v^J 
tfter  the  said  defendant  was  discharged,  as  in  the  said  plea  mentioned,  jer  he^ was 
P  wit,  on,  &G.  at,  &c.  the  said  defendant  undertook,  and  then  and  there  discharged 
IdiUy  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  ^^  ^^  ^^^ 
laid  declaration  mentioned.     And  this,  &c» — [  Concbuie  vnth  a  ver-     ^  ^'^' 
,  as  asUey  1145.] 

I 

J  And  as  to  so  much  of  the  said  plea  of  the  said  defendant  by  him  [lastly]  To  plea 
re  pleaded,  as  relates  to  the  first  count  of  the  said  declaration,  and  ^^^^^  '^^'  ^ 
aim  of  £—  parcel  of  the  several  sums  in  the  second,  third,  fourth,  Act^Lt 
last  counts  of  the  said  declaration  mentioned,  the  said  plcuntiff  saith,  the  prom- 
he,  by  reason  of  any  thing  by  the  said  defendant  in  his  said  second  issory  note 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  ^^  ^H^' 
ttid  action  thereof  against  the  said  ^defendant,  because  the  said  debts  con- 
tiff  saith,  that  the  said  promissory  note,  in  the  said  first  count  of  the  tracted  af- 
declaration  mentioned,  was  naade  and  delivered  by  the  said  defend-  If^'g^^^^I 
to  the  said  plaintiff  after  the  supposed  adjudication  in  the  said  last  charge  un- 
mcotioned,  and  that  the  said  sum  of  £ —  parcel  of  the  said  several  ^er  the  act 
of  money  in  the  said  [second,  third,  fourth,  and  last]  counts  of  tho  ^"^' 
declaration  mentioned,  accrued  due  after  the  said  supposed  adjudi-  [*H^1  ] 

0  See  the  pIeM»  ante,  919.    As  to  the  although  that  ikot    is  essential  to  giYe  the 

'    'OD,  see  8  Taant  227  ;  it  shoold  be  oourt  jurisdiction,  4  C.  &  P.  274. 

In  a  kte  esse  it  was  held,  that  where  (9)  Bat  note,  such  a  repUcation  would  be 

'^tAsdiBft  pleads  that  he  was  **.dalj  dis-  improper  to  a  plea,  under  the  7  Geo.  4,  a  67» 

M"  snder  the  Insolvent  Debtors*  Act,  s.  61,  which  gives  the  plea  in  bar  to  the  «o- 

[ikepIiiDtiff  in  his  replication  denies- the  iion  entirely. 

modo  ct  forma,  it  is  sufficient  for  (z)  See  plea,  ante,  919. 

^t  to  prove  the  order  of  adjudioa-  (^i)  See  plea,  ante,  921,  and  netss ;  and  S 

i^hk  diseiuirge,  end  it  is  not  necessary  M.  &  a  651. 
^Fove  ths  ftet  of  his  bftTlng  filed  his  jetitifln. 
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foijiwxr  cation,  to  wit,  at,  &c.  (venue^  aforesaid.  And  this  be  the  toid  plaintiff 
MM'  aotT  ^  ready  to  verify,  wherefore  be  prays  judgment,  and  bis  damages  by  him 
sustained  on  occasion  of  the  premises  in  the  introductory  part  of  this  re- 
plication mentioned,  to  be  adjudged  to  him,  &c. ;  and  the  said  plaintiff 
saith,  that  he  will  not  further  prosecute  his  suit  against  the  said  defendant 
as  to  the  residue  of  the -said  several  sums  of  money  in  the  said  [second, 
third,  and  last]  counts  of  the  said  declaration  mentioned ;  therefore,  Ad. 

TO  Tsron.      [^Similiter  to  the  general  issue j  as  antey  W^^  first  form.'] — As  to  the 
^^^^f    said  plea  of  the  said  defendant  by 'him  above  pleaded  as  to  the  said  sum 
ten  « (  )•  Qf  £ —  parcel,  Ac.  the  said  plaintiff  saith,  that  ho,  by  reason  of  any  thine 
by  the  said  defendant  in  that  plea  above  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  aforesaid  action  thereof  against  him,  to 
recover  further  damages  than  the  said  sum  of  £ —  parcel^  &c.  in  this  her 
half/    Because  he  saith,  that  the  said  defendant  did  not  tender  or  offer; 
to  pay  to  the  saitl  plaintiff  the  said  sum  of  £ —  parcel,  £b.  in  manner  and  i 
form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  at 
leged,  and  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  countij^ 
At/  dtbet   &c.     And  as  to  the  said  plea  of  the  said  defendant  by  him  lastly  above 
to  the  plea  pleaded,  the  said  plaintiff  saith  that  he,  by  reason  of  any  thing  by  the  said : 
%y^      defendant  in  that  plea  above  alleged, ought  not  to  be  barred  from  haviogj 
r  *11521  ^"^  maintaining  his  said  action  thereof  against  *him  ;  because  he  saita^j 
^  -*  that  he  was  not  nor  is  indebtod  to  the  said  defendant  in  manner  and  forspj 

as  the  said  defendant  hath  in  his  said  last  plea  above  alleged.     And  thiij 

the  said  plaintiff  also  prays  may  be  inquired  of  by  the  country,  &c.         ' 

i 

A  writ  19-       [SimilUer  to  the  general  issue ^  as  ante^  114:4^  first  formy  and  precli 
sued  out  of  non^  as  in  the  above  fornix  to  the  asterisk.] — Because  he  saith,  that 
C.  p/^    the  making  of  the  said  promises  and  undertakings  in  the  said  declara 
fore  the     mentioned,  as  to  the  said  sum  of  £ —  and  before  the  making  of  the  said  sa] 
tender  (d).  posed  tender  in  the  said  plea  mentioned,  to  wit,  on,  <fec:  (/Ac  teste  of 
writy  (e),)  he  the  said  plaintiff,  for  the  recovery  of  his  damages,  by  " 
sustained,  by  reason  of  the  not  performing  the  said  several  promises 
undertakings  in  the  said  declaration  mentioned,  as  to  the  said  sam  of 
parcel,  Scq.  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the 
Ac. — [State  the  issuing  of  the  Bill  of  Middlesex^  orlatUaty  or  spti 
original^  or  capias,  out  of  the  King*s  Bench  or  Common  PleaSy  as  ante^ 
to  451,  examining  with  the  writ  actually  isstj^d  in  each  particular  case^ 
And  the  said  plaintiff  further  saith,  that  the  said  precept  (or,  ^^  writ 
latitat,"  Ac.)  was  so  sued  and  prosecuted  by  the  said  rplaintifi"  a( 

(6)  See  the  plea,  ante,  922;  and  precedents  the  plaintiff  may  reply  a  ca/nas,  ^thont 

of  replications,  8  Wentw.  Index,  xv.  &o.  and  original  writ  first  sued  out  to  a  plea  of 

see  replications,  2  M.  &  S.  561.      If  the  plea  der,  2  Saund.   1,  in  notes;  and   as   to 

was  of  a  tender,  **  before  the  exhibiting  of  the  replioation  in  general,  see  Id.  and  ante»  111 

taidbiU^**  ijatMd  of  **  commencement  of  ihi$  922.     This  replication  does  not  seem  nee 

cut/,**  and  there  was  in  fact  a  tender  between  sary  if  the  plea  is,  of  a  tender  **  be&re 

the  issuing  of  the  writ  and  the  time  to  which  oommencement  of  this  suit"  instead  of  ** 

the  title  of  the  declaration  relates,  then  the  hibiting  this  bill,**  see  6  B.  &  A.  462. 
issning  of  the  writ  mast  be  replied  specially,        {e)  If  the  actual  day  of  issuing  the 

as  post,  1152.    See  5  B.  &  A.  452.  can' be  readily  ascerUined,  it  may  be  r 

(c)  See  the  plea,  ante,  931.  able  to  insert  it  instead  of  the  tesle,  hi 

(d)  See  the  forms,  1  Wils.  141.— 8  Went,  to  prevent  the  delay  occasioned  by  a  i 
179,  and  of  the  rejoinder  to  the  aboye  repli-  rejoinder,  8  Wentw.  108,  in  the  notes. 
eation,  1  Wils.  142.    In  the  common  pleas,  Wils.  142. 
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Ae  BHid  defendant  as  aforesaid,  with  intent  to  implead  the  said  defend-  ^ 
ant  npon  and  for  the  said  several  causes  of  action  in  the  said  declaration 
mentioned,  as  to  the  said  sum  of  JS-*-  parcel,  &o.  and  to  caase  him  to  ap- 
pear in  the  said  court  here,  and  upon  his  said  appearance  to  declare- 
against  him  for  the  said  several  causes  of  action  in  the  said  declaration 
meotioned,  as  to  the  said  sum  of  £ —  parcel,  &c'.  And  the  said  plaintiff 
farther  saith,  that«  according  to  his  intent,  the  said  plaintiff  afterwards, 

to  wit,  in Terra,  in  the year  of  the  reign  of  our  said  lord  the 

kiog,  exhibited  his  said  bill,  and  declared  thereon  *against  the  said  de-  [*1153  ] 
iendant  as  aforesaid,  to  wit,  at,  &c.  '(venue)  aforesaid.  And  the  said 
flaintiff  further  saith,  that  the  said  defendant  did  not,  at  anj  time  before 
die  suing  forth  of  the  said  precept,  [or,  "  writ,'*  or,  if  several  writs  be 
mentioned^  "  the  said  first-mentioned  writ,"]  tender  or  offer  to  pay  to  the 
aid  plaintiff  the  said  sum  of  £ —  parcel,  <&c.  And  this  the  said  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  full  damages 
which  he  hath  sustained  by  reason  of  the  non-performance  of  the  said 
several  promises  and  undertakings,  as  to  the  said  sum  of  £ —  parcel,  &c. 
!  t»  be  adjudged  to  him,  &c. 

l^Same  as  the  above  form,  to  the  end  of  the  statement  of  the  writ  at  the  Awriticitt 
'Meriskj  and  then  proceed  as  follows :] — ^At  which  day,  that  is  to  say,  ^^/TT"" 
«,  Ac.  (^the  return  dap  of  the  writ,')  in  the  court  of  our  said  lord  the  king, 
Wore  the  king  himself,  [or  in  C.  P.  ^^  before  the  said  justices  of  our  said 
lord  the  king  of  the  Bench,"]  at  Westminster  aforesaid,  came  the  said 
plaintiff  by his  attorney,  and  offered  himself  against  the  said  defend- 
ant in  the  plea  and  bill  [or,  if  in  C.  P.  omit  the  words  ^^  and  bill"]  afore-  Betarn  non 

flDd,  and  ttxe  said  sheriff  oP to  wit, esq.  at  that  day  returned  eiiinv€ntu9 

m  the  said  court,  that  the  said  defendant  was  not  found  in  his  bailiwick, 

did  the  said  defendant  come  or  appear  iti  the  said  court  of  our  said' 

the  king,  before  the  king  himself,  [or,  in  C.  P.  ^'  before  the  said  jus- 

of  the  Bench,"]  according  to  the  exigency  of  the  said  writ.   Where- 

the  said  plaintiff  prayed  another  writ  of  our  said  lord  the  king,  to  be 

ted  to  the  sheriff  of  the  said  county  of in  form  aforesaid,  and  it 

granted  to  him,  returnable  before  our  said  lord  the  king  at  Westmin- 

aforesaid,  [or,  in  C.  P,  "before  the  justices  of  our  said  lord  the 

of  the  Bench  aforesaid,"]  on,  &c.  (the  first  special  or  general  re^ 

\y  in  the  ensuing  terra,  depending  on  the  nature  of  the  proceedingSj 

ther  by  original  or  by  bill,)  for  the  said  defendant  to  answer  to  the  [  *1154] 

plaintiff  in  the  plea  aforesaid ;  the  same  day  was  given  to  the  said 

tiff  there,  kc.    At  which  day,  that  is  to  say,  on,  <fec.  (the  return-day 

mefUioned)  in  the  court  of  on;*  said  lord  the  king,  before  the  king 

If  For,  in  C.  P.  **before  the  justices  of  our  said  lord  the  king  of  the 

aforesaid,"]  at  Westminster  aforesaid,  came  the  said  plaintiff  by 

atConiey  aforesaid,  and  offered  himself  against  the  said  defendant  in 

■if  )  See  the  form,  8  Went  178,  in  whicli,  process,  and  the  continuanoe  need  not  be  by 

rer,  the  retam  of  the  first  prospess  is  not  aliet  and  pluriea  writs,  4  B.  &  C.  626.    The 

I;  but  aooorCling  to  the  replications  to  a  continuances  need  not  be  stated  when  the  ao* 

ef  the  Staiate  of  Limitations,  where  the  tion  is  by  original,  1   Wils.  167,  8.    When 

itiff  replies  more  than  one  process,  the  once  a  writ  is  returned,  the  subsequent  oon- 

;iiioa]d  be  stated  to  have  been  returned,  tinuances   may  be  entered  at  any  time,  and 

iS  Srand.  6S  d,  e.->WilIs.  255.^2  D.  &  P.  need  not  be  proved  on  the  trial.  6  T.  R.  617.  6 

r.uMl  tibe  forms  and  oases  there  cited;  ob-  B.  &  A.  452.    As  to  when  return  may  be 

re  the  notes  to  the  preceding  form.    An  ae  made,  5  B.  &  A.  489. 
vni  le  a  good  continuance  of  common 
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TO  TBHDBB.  the  ples  aforesaid.  And  the  said  sheriff  of  — — *  did  not  send  the  sud 
last  mentioned  writ,  nor  did  he  do  anything  thereupon,  nor  did  the  said 
defendant  come  or  appear  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  [or,  in  C.  P.  ^'  before  the  said  justices  of  the 
Bench,"]  according  to  the  exigency  of  the  said  last-mentioned  writ. 
ADother.  Whereapon  the  said  plaintiff  prajed  another  writ  of  our  said  lord  the 
^"^  king,  to  be  directed  to  the  sheriff  of  the  said  county  of in  form  afore- 
said, and  it  was  granted  to  him,  returnable  before  our  said  lord  tlie  king 
at  Westminster,  [or,  in  C.  P,  ^'  before  the  justices  of  our  said  lord  the 

king  of  the  Bench  aforesaid,"]  on (g*),  for  the  said  defendant  to  an- 

.swer  to  the  said  plscintiff  in  the  plea  i^foresaid,  the  same  day  was  given  to 

Appear-     the  Said  plaintiff  there,  <&c.     At  which  day,  (that  is  to  say)  on,  &c.  in 

fendant^^  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  in  C.  P. 

*^  before  the  justices  of  our  said  lord  the  king  of  the  Bench  aforesaid,"] 

at  Westminster  aforesaid,  came  the  said  plaintiff  by  his  attorney  aforesaid, 

and  the  said  defendant  by his  attorney,  also  came,  according  to  the 

exigency  of  the  said  last-mentioned  writ.  And  the  said  plaintiff  offered 
himself  on  the  fourth  day  against  the  said  defendant  in  the  plea  aforesaid. 
As  by  the  record  and  proceedings  thereof  remaining  in  the  said  coart  of 
our  said  lord  the  king,  before  the  king  himself^  [or,  if  in  G.  P.  "  before 
the  justices  of  our  said  lord  the  king  of  the  bench  aforesaid,"]  more  fully 
and  at  large  appears.  And  the  said  plaintiff  further  saith,  that  the  said 
several  writs  were  respectively  so  sued  and  prosecuted'  by  him  the  said 
plaintiff,  against  the  said  defendant  as  aforesaid,  with  intent,  &c, — [^Same 
as  the  last  form  to  the  asteriskj  antej  1152,  to  the  end.^ 

Aprior  de-      [^SimiHter  to  the  general  issue,  as  ante,  M.44.    To  plea  of  tender^  pre- 

mand  of    cludi  non,  €bs  ante,  1151,  ^o  the  asterisk.'] — ^Because  he  *saith,  that  the  said 

the  debt     defendant  was  not  always,  from  the  time  of  making  the  said  promises  and 

r  vi-f  cc-i  undertakings  in  the  said   declaration  mentioned,  ready  and  willing  to 

^  1  pay  the  said  sum  of  £•— -  parcel,  &c.  to  the  said  plaintiff,  in  manner  and 

form  as  the  said  defendant  hath  in  his  said  plea  above  alleged,  but  on  the 

contrary  thereof  the  said  plaintiff  saith,  that  after  the  making  of  the  said 

promises  and  undertakings  in  the  said  declaration  mentioned,  as  to  the 

said  sum  of  £ —  parcel,  <kc.  and  after  the  time  when  the  said  causes  of 

action  in  the  said  declaration  mentioned,  accrued  to  the  said  plaintiff  in 

respect  thereof,  and  before  the  said  defendant  did  tender  and  offer  to  pay 

the  same  as  in  his  said  plea  in  that  behalf  is  above  alleged,  to  wit,  on,  Ac. 

at,  &c.  (venue)  aforesaid,  the  said  plaintiff  demanded  the  said  sum  of  jS — 

parcel,  &c.  of  and  from  the  said  defendant,  and  then  and  there  requested 

him  to  pay  the  same  unto  the  said  plaintiff,  but  the  said  defendant  did  not 

nor  would  then  pay  the  same  or  any  part  thereof  unto  the  said  plaintij, 

but  then  and  there  wholly  neglected  and  refused  so  to  do,  and  tiieu  and 

*  there  unjustly  detained  the  same  from  the  said  plaintiff;  by  reason  whereof 

(^)  Thero  is  no  ooeaaioo  in  the  differeat  this  plea,  see  6  B.  Jt  A.  630.— 1  £sp.  Rep.  115. 

ooDtinnanoes  to  mention  the  year  of  the  ragn,  — 1  Camp.  181. — Quaret  if  a  personal  demand 

4  T.  R.  205.  be  not  necessary,  Ry.  &  Moody,  a  N.  P.  360. 

(A)  As  to  this  replication,  see  8  East,  168.  — See  a  replication  to  a  plea  in  an  action  on  a 

— ^1  Saund.  38,  n.  2.— Bui.   N.   P.  155.— 1  bill  of  exchange,  stating  that  the  biU  iras  pra- 

Gaxnpb.  47&— Chit  jun.  contr.  807.    A  pri-  sented  when  it  £bU  due,  8  Eaat  168. 
or  demand  of  a  larger  sum  will  not  support 
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^  n&d  pkintiff  then  and  there  sastained  damagefl  by  reason  of  the  non-  ^  ^■■i'"^* 
l^mCTt  of  the  said  sum  of  £ —  parcel,  &c.  in  manner  and  form  as  he 
Aesaid  pUdiittff  hath  above  in  his  said  declaration  in  that  behalf  alleged, 
lowit,  at,&c»  (vewue^  aforesaid.  And  this  the  said  plaintiff  is  ready 
lo  verifj,  wherefore  he  prays  judgment  and  his  fall  damages  by  him  sns- 
taised,  by  reason  of  the  non-payment  of  the  said  sdm  of  £ —  parcel,  &q. 
to  be  adjudged  to  him,  &q, 

[SimilUer  to  the  general  issue y  as  ante^  1144.     The  plea  of  tender,  ^!^dZ 
jyrecladi  non,  as  antej  1151,  to  the  asterisk.'] — Because  he  saith,  that  mwd  (1). 
liter  malriDg  of  the  said  tender  in  the  said  last  plea  mentioned,  and  be- 
fcre  the  exhibiting  of  the  said  bill,  to  wit,  on,  &c.  at,  &o,  (venue^  afore- 
ttid,  the  said  plaintiff  demanded  of  and  requested  the  said  defendant  to 
j|ij  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  in  the  said  last 
mentioned,  but  the  said  defendant  then  and  there  wholly  refused, 
halh  ihence  hitherto  wholly  refused,  to  pay  the  same  or  any  part 
f  to  the  said  plaintiff,  to  wit,  at,  <&c.  (venue)  aforesaid.     And  this 
said  ^plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  [*1156  ] 
damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  to  be 
Kadged  to  hun,  &g. 

[jStmsKfer  to  tie  general  issue,  as  ante,  1144.1    And  the  said  plain-  Simiiiur 
'  inasmuch  as  he  cannot  deny  but  that  the  said  defendant  did  tender  ^^!?^ 
offer  to  pay  to  the  said  plaintiff  the  said  sum  pf  £ —  parcel,  Ac.  in  miSSon  of 
mer  and  form  as  the  said  defendant  hath  above  in  his  said  plea  in  tender,  and 
behalf  alleged,  freely  takes  and  accepts  the  same  out  of  court  here,  *^*r*  ?J 
$fore  as  to  the  said  sum  of  £ —  the  said  plaintiff  is  satisfied  ;  and  in  ^^  the  is- 
ler  to  try  the  said  issue  above  joined  between  the  parties  aforesaid,  sae  {k). 
a  jury  thereupon  come  before  our  said  lord  the  king  at  Westminster, 
-? —  next  after         ,  [sowte  return  day  before  the  trial;  and  if  the 
\l  is  to  be  at  the  assizes  or  sittings  after  Term,  the  last  return  day  of 
preceding  Term,']  by  whom,  &c.  and  who  neither,  &c.  to  recognize, 
beeaase  as  well,  &o.  the  same  day  is  given  to  the  parties  aforesaid,  at 
same  place. 


Iff  the  proceedings  are  by  original,  then  say,  ^'  and  in  order  to  try  the  ^  agoobb 

above  joined  between  the  parties  aforesaid,  the  sheriff  is  com-  ^JJ^o^^" 

ed  that  he  cause  to  come  before  our  said  lord  the  king,  on   ■■      where-  ^o  plea  of 

our  said  lord  the  king  shall  then  be  in  England,  twelve,  &g,  by  accord  and 

Ac.  and  who  neither,  &g.  to  recogflize,  &c.  because  as  well,  &c.  "^tisfiic- 

day  is  given  to  the  parties  aforesaid,  &c.' -  ome  de^^ 

ItTcry  of 

jPredudi  non,  as  ante,  ll^b,  first  formJ] — Because  he  saith,  that  the  ^  ^5<^»  ' 
defendant  did  not  deliver  [or,  if  a  bond  be  pleaded,  say,  ^^  make        ^  ^' 
seal,  and  as  his  act  and  deed  'deliver  to  the  said  plaintiff,  the  said  [*1157  j 
of  wine,  [or,  ^^  the  said  supposed  writing  obligatory,"  in  the  said 
mentioned,  in  full  satisfaction  and  discharge  of  the  said  several 

« 

10  See  the  form,  8  Wentw.  180.     What  plaintiff  admits  a  tender  can  be  proTed,  and 

mjuent  demand  is  sufficient,  1  Campb.  181.  when  the  plaintiff  is  prepared  to  proTC  more  to 

'Ml^rt  this  issue  the  plaintiff  most  prove  be  doe. 

[demsod  of  the  precise  sum  tendered,  5  Bam.         (/)  See  the  forms,  1  Lil.  Ent.  105,  106» 

A)d.630.  499.— Plead.  A.  246.— Morg.  Preo.  288.     8 

{k)  Hub    replieation  is  proper  when  the  Wentw.  186,  and  Id.  Index,  tl    It  has  beeo 

Vol.  m.  28 
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TO  AoooBD  promisos  and  undertakings  in  the  said  declaration  mentioned ;  in  mann^ 

^FAcno?'  ^^^  ^^^^  ^  ^^^  ^^^^  defendant  hath  above  in  his  said  plea  in  that  behalf 
alleged.  And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  Ac. 

To  a  plea       \_Precludi  nofiy  as  arUe^  1145.] — ^Because  he  saith,  that  the  said  bill  of 

°J^^i^®jy  exchange,  in  the  said  plea  mentioned,  bore  date  on  a  certain  day  and 

exchange,  ycar  therein  in  that  behalf  mentioned,  that  is  to  say,  the  [19th]  day  of 

accepted     [February,]  in  the  year  of  our  Lord  [1828,]  and  that  the  same  became 

aut1n^°a '-  ^^^  ^^^        ^^^  payable  long  before  the  commencement  of  this  suit ;  and 

ment!  s^u  the  said  plaintiff  further  saith,  that  after  the  said  bill  became  due  and 

ing  a         payable,  according  to  the  tenor  and  effect  thereof,  and  before  the  com- 

m^"nd   iii^'^cement  of  this  suit,  to  wit,  on  the  [22d]  day  of  [July,]  in  the  year 

dishonor     aforesaid,  to  wit,  at,  <fec.  (venue)  aforesaid,  the  said  bill  of  exchange 

thereof      was  shown  and  presented  to  the  said  defendant  for  payment  thereof,  bat 

f''*)-         that  he  the  said  defendant  did  not  nor  .would,  when  he  was  so  requested 

as  aforesaid,  or  at  any  other  time  before  the  commencement  of  this  suit, 

pay  the.  said  sum  of  money  in  the  said  bill  specified,  or  any  part  thereof, 

but  wholly  neglected  and  refused  so  to  do,  and  the  said  i  um  of  money,  in 

the  said  bill  mentioned,  at  the  time  of  the  commencement  of  this  suit, 

was  and  and  still  is  wholly  due  and  unpaid  ;  and  the  said  plaintiff,  at  the 

time  of  the  commencement  of  this  suit,  was  and  still  is  the  holder  of  ihe 

said  bill,  to  wit,  at  London  aforesaid.     And  this  the  said  plaintiff  is 

ready  to  verify,  &c. — [^Conclude  with  a  verification^  as  ante^  1145.] 

TO  AWABD  [Precludi  non^  as  antCj  1145,y?x5//orm.] — Because  he  saith,  that  the 
TBAM^r  said  arbitrator  did  not  make  any  Such  award  of  and  concerning  the 
To  a  plea  premises,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
ofarbitra-  Said  plea  4n  that  behalf  alleged.  And  this  the  said  plaintiff  prays  may 
"^•"^^i^h"    ^^  inquired  of  by  the  country,  Ac. 

aw  (n).  .^Precludi  non,  as  ante,  1146,  first  formJ] — ^because  he  saith  that  there 
MONT  BB^  is  (p)  not  any  record  of  the  said  supposed  recovery  in  the  said  plea  men- 
coYKBED.  tioned,  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
jVui /w/ro- king  himself,  [or, t»  C  P.  "of  the  Bench  aforesaid,"]  at  Westminster 
eord,  to  aforesaid,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
lodgment  ^^^^  P^^^  alleged,  and  this  he  the  said  plaintiff  is  ready  to  verify  *  when, 
recovered  where,  and  in  such  manner  as  the  court  here  shall  order,  direct,  or  ap- 
^^  *tT^    point,  and  because  the  court  of  our  said  lord  the  king  now  here,  [or  in 

usual  to  protest  the  delivery  and  traverse  the  (m)  See  the  plea  and  notes,  ante,  926. 
acceptance,  (Morg.  233.  Stephen  on  Plead-  (n)  See  the  plm,  ante,  927,  i69»  and  the 
ing,  236 ;)  and  this  is  propef  where  there  has  forms  of  repUcations,  3  Wentw.  Ind.  viil — 
in  fkct  been  a  delivery,  but  no  acceptance  in  Clift  B^t.  195.  The  replications  usually  pro- 
satisfiiction,  but  in  other  cases  the  above  form  test  the  facts  of  the  plea  not  immediately  de- 
seems  most  correct,  though  either  fbrm  wUl  nied,  but  this  seems  unnecessary,  and  -the 
suffice,  Bac  Ab.  Accord,  C.  and  Com.  Big.  replication  may  at  once  deny  the  &ct  intended 
Accord,  0. — 6  Mod.  86.— Lil.  Ent  105.-~Bro.  to  bo  put  in  issue,  see  the  general  rule,  1 
Bep.  9a— Bro.  Vad.  Mec.  92.    1  Stra.  28.—  Saund.  103  b. 

Sty.  289.    Where  a  bill  or  note  has  in  &ct        (o)  See  the  forms,  Tidd*s  Prao.  forms,  6th 

been  giTen  in  payment,  and  is  so  pleaded,  the  edit  808.— 1  Rich.  C.  P.  206^— 2  Id.  20.— 4{ 

replication  must  not  traverse  the  delivery  or  Went.  Index,  iz. — 1  Saund.   92,  n.  8,  and 

acceptance  in  satisfaction,  but  must  state  the  l^dd*s  Prao.  9th  edit.  717,742.    See  pless, 

dishonor  of  such  bill  when  the  same  became  ante,  929. 

due,  and  if  the  defendant  were  drawer  or  in-        (p)  This    is    Sufficient    without    aTerring 

dorser,  should  aver  that  ho  had  notice  thereof;  there  was  no  record  at  the  time  of  the  plea 
and  see  the  next  form. 
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SP.  "before  the  justices  of  the  Bench,"  will  advise  themselves  upon  '^  ''"^^ 
*  inspection  and  examination  of  the  said  record,  by  the  said  defendant,   ^^!^^. 
his  said  plea  alleged,  a  day  is  given  to  the  parties  aforesaid,  before 
'eorsaid  lord  the  king,  [or,  in  C.  P.  "  before  the  justices  of  the  Bench,"] 

Westminster  aforesaid,  until next  after [or,  by  original^ 

^antil •— ;-  wheresoever,  Ac.;*  or  in  C.  P.  "  until , "]  to  hear  the.[*1158] 

lent  of  said  court  thereupon,  for  that  the  said  court  of  our  said 
the  king  now  here,  are  not  yet  advised  thereof,  &c. 

[Same  as  in  the  above  form^  to  the  asterisk.l — And  hereupon  the  said  '^^  ^®  *<> 
;ndant  is  commanded  that  he  have. the  said  record  before  our  said  lord  faS^eot 
k  king,  [or,  in  C.  P.  "  before  the  justices  of  the  Bench,"]  at  West-  recovered 

'  stcr,  on next  after ,  [or,  by  original,  "  on ,  where-  "*  aether 

rer,  &c.  or  in  C.  P.  on ,"]  and  that  he  fail  not  at  his  peril,  the  ^^^  ^^'' 

day  is  givea  to  the  said  plaintiff  here,  &g.  [or,  by  original,  at  the 
place,  &c."] 


\Preckdi  non,  as  ante,  1145.]— ^Because  he  saith,  that  the  said  several 

and  undertakings  in  the  said  declaration  mentioned,  were  not, 

vas  any  or  either  of  them,  any  of,  or  any  one  of  the  same  identical 

and  undertakings  as  those  or  any  of  those  in  the  said  plea,  men- 

led,  and  for  and  in  respect  whereof  the  said  supposed  judgment  in  the 

id  plea  mentioned  was  recovered,  in  manner  and  form  as  the  said  de- 

lant  hath  above  in  his  said  plea  alleged.    And  this  the  said  plain tifif 

178  may  be  inquired  of  by  the  country,  &o. 

\Precludi  non,  as  ante,  1145,^r^/  form*'] — ^Because  he  saith,  that  the 
1  supposed  writing  of  release,  in  the  said  last  plea  mentioned,  was  not 
is  the  deed  of  him  the  said  plaintiff.    And  this  the  said  plaintiff 
ijB  may  be  inquired  of  by  the  country,  Ac. 

\Preeludi  nan,  as  ante,  11^5,  first  form.] — Because  he  saith,  that  the 
supposed  writing  of  release,  in  the  said  plea  mentioned,  was  had 
obtained  from  the  said  plaintiff  by  the  fraud  and  covin  of  the  said 
kdant,  to  wit,  at,  Ac.  (^venue^  aforesaid.     And  this,  &c. — IConcltide 
a  verification,  as  ante,  1145.] 


To  a  plea 
of  judg- 
ment re- 
ooTered, 
denying 
that  it  waa 
for  the 
same  cause 
of  action 
(r). 


TO 
BBLEASB. 

To  a  plea 
of  release* 
non  e$i  fac- 
tum (s). 

To  a  plea 
of  release, 
that  it  was 
obtained 
by  fraud 

(0  (1). 


[Similiter  to  the  general  issue,  as  ante,  1145,  and  precludi  non,  as'^^^'^^^* 
Wib,  first  form.] — Because  he  saith,  that  he  the  said  plaintiff  was  ^5*  *^?? 

nil  cUbei 
Seethe  fonn»,  and  the  law  referred  to        (t)  See  the  forms,  8  Wentw.  Index,  xiL  and  (»), 

(  note  to  the  last  fbrm,  and  ante,  929,  a  dififerent  form,  2  Rich.  C.  P.  71. 
ffWl  1  Bich.   G.   P.   208— Morg.  253.        (0  Replication  that  release  was  obtained 

may  pray  that  the  court  unll  Inspect  by  duress,  2  Rich.  C.  P.  78. 
^iBOKi  without  giving  defendant  an  oppor-        (u)  See  the  form,  Morg.  261. — ^Where  in 

to  r^fai  by  traversing  the  reooid,  7  assumpsit,  for  goods  sold  and  deliTered,  tl^e 

80.— .2  Maish.  854,  S.  C.  — 2  B.  &  P.  defendant  pleaded  a  set-off  for  more  money 

-1  Saimd.  92  a.         "  due  to  him  flrom  the  plaintiff,  and  plaintiff 

^)  ISat  pbintiff  may  reply  this,  see  8  B.  replied  that  the  goods  were  to  be  pud  for  in 

'  28S.— 6  T.  R.  607;  and  see  form  of  new  ready  monty,  the  replication  was  holden  bad 

t,  post»  1218. — See  the  notes,  ante,  on  demurrer,  as  being  no  answer  to  the  plea, 

1  East,  876. 


(1)  See  the  note,  ante,  96S,«toL  IL 
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TO  sET-orr.  not  nor  is  indebted  to  the  said  defendant  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  last  plea  in  that  behalf  alleged.  And 
this  the  said  plaintiff  prays  may.  be  inquired  of  by  the  country,  Sec. 

To  a  plea  [^Precludi  noHy  as  ante,  114:5,  first  form.'] — ^Because  as  to  so  much  of 
^^*®^  the  said  plea  of  the  said  defendant,  by  him  secondly  above  pleaded,  as 
nizance  relates  to  the  said  sum  of  £ — ,  therein  alleged  to  be  due  and  owing  from 
enrolled,  the  said  plaintiff  to  the  said  defendant,  on  the  said  supposed  recognizance 
^'ntra.ct*^^  in  *that  plea  mentioned,  the  said  plaintiff  saith,  that  there  is  not  any  such 
nui  tiel  re-  record  of  the  said  supposed  recognizance  in  the  said  plea  mentioned,  re- 
cord^  and  maining  of  record  in  the  said  court  of  our  said  lord  the  king,  before  the 
Tw)^^^^  king  himself,  [or,  in  C.  P.  "  of  the  Bench  aforesaid,"]  in  manner  and 
PllSQ  1  ^^^"^  ^  ^^^  ^^^^  defendant  hath  above  in  his  said  plea  in  that  behalf  al- 
*-  -'  legcd,  and  this  he  the  said- plaintiff  is  ready  to  verify,  when,  where,  and 

in  such  manner  as  the  said  court  shall  here  direct  uid  award. — [Here 
insert  the  time  for  the  production  of  the  record  in  the  same  or  another 
court,  as  in  the  forms,  ante,  1158,  9,  and  then  proceed  a^  follows: — And 
the  said  plaintiff  as  to  the  residue  of  the  said  plena  of  the  said  defendant, 
saith,  that  he  was  not  nor  is  indebted  to  the  said  defendant  in  the  said 
sum  of  £ — ,  or  any  part  thereof,  in  manner  and  form  as  the  said  defend- 
ant hath  above  in  that  part  of  his  said  plea  in  that  behalf  alleged ;  and 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &/c.  And 
the  said  defendant  doth  the  like,  therefore,  &c. — [Award  of  venire  by 
bill  or  original,  as  ante,  1156.] 

Statute  of  [Precludi  non,  as  ante,  1145,  first  form.'] — ^Because  he  saith,  that  the 
tonitations^  said  several  supposed  debts  and  causes  of  set-off  in  the  said  [lastj  plea 
setoff  0^).  mentioned,  did  not,  nor  did  any  or  either  of  them,  arise  or  accrue  to  the 
said  defendant  at  any  time  withili  six  years  next  before  the  exhibiting  of 
the  bill  of  the  said  plaintiff  in  this  suit,  [or,  if  in  G,  P.  or  by  originat, 
^^  the  commencement  of  this  suit,"]  in  manner  and  .form  as  the  said  de- 
fendant hath  above  in  his  said  [last]  plea  in  that  behalf  alleged.  And 
this,  S^.^-^{^Conclude  wUh  a  verification,  ante^  1145.] 

couBT  OF  \^Precludi  non,  as  ante^  11^5,  first  form  J] — Becanso  he  saith,  that  the 
coNsotooB  gg^j^j  defendant,  at  the  time  of  the  commencement  of  the  said  action  of 
To  a  plea  ^^  ^^^^  plaintiff  was  ipdebted  to  the  said  plaintiff  upon  and  by  virtue  of 
of  Coart  each  and  every  of  Hhe  said  several  promises  and  undertakings  in  the 
of  Con-      said  declaration  mentioned,  in  a  larger  sum  than  the  sum  of  40^.  to*wit, 

Act"dtefen-  ^"^  ^^  ®*^^  ®^™  ^^  ^ — '  ^'^  ®^^^  ^^^  every  of  the  said  respective  counts 
dant  in-  *  of  the  Said  declaration  mentioned,  in  manner  and  form  as  he  the  said 
debtcd  in  plaintiff  hath  above  in  his  declaration  in  that  behalf  complained  against 
4(^^(t!r^  the  said  defendant,  to  wit,  at,  <fec.  {venue)  aforesaid.  And  this  the  said 
r*il60 1  P^^^°*^^  prays  may  be  inquired  of  by  the  counti^,  Ac. 

(to)  See  plea,  ante,  986.    As  to  this  re-  of  set-off,  and  cannot  be  taken  adTsnts^  of 

plication,  see  1  East,  869.     The    replication  onder  the  general  refdioation  of «»/ cfeftot.    The 

of  nu/ ^te/ record  is  nnnecessary  and  improper  above  form  of  replication  is  sufficient,  2  Str. 

unless  the  plea  state  the  recognizance  is  en-  127 ;  bat  where  there  are  mntnal  aoooonts,  it 

rolledof  record,  ante,  986;  if  it  does  not,  ntZ  win  be  seldom  available,  6  T.  R.  189. — Sse 

<ie6ef  is  suf&cient,  1  B  &  A.  168.  plea  of  statute,  ante,  940. 

(x)  In  the  late  ease  in  1  Grompt  &  Jerr.  1,-        (^)  See  the  plea,  ante,  989;  and  forms  (tf 

it  was  fdlly  established  that  the  statate  of  replications,  8  Wentw.  Index,  xtIiL— Com.  !%■ 

Limitations  most  be  replied  specially  to  a  plea  County,  0.  8. 
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[PrechuU  new,  as  ante^  1145^  first  form.'] — Because  he  saith,  that  the  «>  statotb 
nkl  defendant  did,  within  six  years  next  before  the  exhibiting  of  the  bill  of  ^^^i^"^' 
the  said  plaintiff  in  this  behalf  [or  in  C,  P.  or  by  origincU^  "  before  the  rpo  plea  of 
eommencement  of  the  suit,"]  undertake  and  promise  in  manner  and  form  nonauump 
•she  the  said  plaintiff  hath  above  thereof  complained  against  him,  to  wit,  iitinfra^x 
It,  Ac.  (venue}  aforesaid.  And  this  he  the  said  plaintiff  prays  may  be  in-  defendant^ 
qiired  of  by  the  country,  &c,  '  did  under- 

take, &c. 

[Prechuii  nan^  us  anle^  114t5^  first  form.'] — Because  he  saith,  that  the  ^*^; 
ttidserenU  causes  of  action  in  the  said  declaration  mentioned,  and  each  tutwrion 
vA  every  of  them,  did  accrue  to  the  said  plaintiff  withiu  six  years  before  accrevit 
tiie  exhibiting  of  the  said  bill  of  the  said  plaintiff,  [or,  "  next  before  the  *"^'"**  *" 
eommencement  of  this  suit,"]  \_ following  the  language  cf  the  plea]  iathcT^use 
MDoer  and  form  as  the  said  plaintiff  hath  above  complained  against  the  said  of  aotioo 
defendant,  to  wit,  at,  Ac.  (venue}  aforesaid.'    And  this  the  said  plaintiff  '^  •<»"», 
jrtya  may  be  inquired  of  by  the  country,  <fec.  "  ^ 

\Precludi  non^  as  -ante,  1146,  first  form.] — ^Because  he  saith,  that  [*1161] 
lithin  six  years  next  after  the  said  several  causes  of  action  in  the  said  a  writ  su- 
dedaration  mentioned  accrued,  and  each  and  every  of  them  did  accrue,  <^  ?V^  . 
jtothe  said  plaintiff,  to  wit,  on,  Ac. — [Here  state  the  issuing  of  the  process  y^^„  /^x 
'imt  of  K.  B.J  C.  P.,  or  Exchequer^  and  the  proceedings  thereon^  and  the 
ifitrposefor  whidi  they  were  issued^  and  that  the  plaintiff  declared  on  the 
imt,  as  in  the  replications  to  the  pleas  of  tender ^  ante,  1152,  3,  mutatis 
mtandis,  and  then  proceed  as  follows :] — ^And  the  said  plaintiff  further 
^'th,  that  the  said  several  cause8»of  action  in  the  said  declaration  men-  ^ 

ed,  and  each  and  every  of  them  did  accrue  to  the  said  plaintiff  within 
years  next  before  the.  issuing  of  said  first-mentioned  precept  [or 

writ^']  out  of  the  said  court  of  our  said  lord  the  king  here,  in  manner 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  the 

id  defendant.     And  this,  Ac. — [Conclude  with  a  verification^  as  antCj 

45.] 

[Prechtdi  non^  as  ante,  1145,  first  form.] — Because  be  saith,  that  at  ThBipiatn^ 

tiff^  wat 

1  {z)  See  the  pie*,  ante,  940;  md  Bee  form  note  to  tkc  last  form,  and  a  form,  1  lUoh.  C.  P.  abroad jaid 

gnpBcatioB,  f  Rich.  C.  P.  149.^2  Id.  84.—  149— Plead.  A.452.—See  plea,  ante,  941.         ***«  ^"^"^ 
yg'  218.    If  the  time  when  the  process  was        {b)  When  this  is  necessary,  see  supra,  note  ^^  °°?^' 

""■■ed  be  material,  it  must  be  replied  specially  d.    See  a  precedent  of  one  writ  issued,  2  Burr.  ™<^°^  . 

h  tke  caseof  a  tender,  ante,  1152,  8;  see  664—1  Wils.  141.— 8  Wentw.  208.^14.  Index,  ^"*^»**  ?J* 

I  Allowing  forms,  and  2  Saund.  I,  note  1;  zz.  ante,  1162  and  of  a  writ  with  continuance*,  Tf^^^^^^ 

4«.   So  ifthe  infancy  of  the  plaintiff,  &o.  ante,  1158.  Lil.  Ent.   82.  104.— Thomp.  Ent.  J^^s  re^^^^n 

Btterial,  6  T.  R.  198— 2  Saund.  127,  note  161.— 8  T.  R.    662.-8  Wentw.  Index,  xx.  ^^^ 

As  plaintiff  may  give  in  etideuce  a  pro-  When  continued  process  is  pleaded,  the  ^rst 

i  tfter  action  bronght,  2  Burr.  1099,  re-  must  be  shown  to  have  been  returned,  see  ante, 

M  m  4  D.  &  R.  646.-2  B.  &  C.  826,  1168,  n./.— 2  Saund.  68  d,  e,  f,  g.— 7  T.  R.  7, 

^  6  T.  R.  617;  and  2  B.  &  P.  127—6  B.  &  A. 

(a)  Thk  form  is  adopted  when  in  foot  the  489;  and  2  Saund.  1,  n.  1,  where  see  the  mode. 

'*  ns  filed  within  six  years.    If  the  plaintiff  of  replying  a  writ  in  general.    An  ae  etiam 

on  the  issuing  of  the  writ,  it  must  be  re-  writ  is  a  ff)od  continuance  of  common  process, 

^ecially,  unless  indeed  the  defendant  in  and  the  continuance  need  not  be  by  aliat  and 

ptea  avers  that  the  causes  of  action  did  pliiries  writs,  4  B.  &  G.  625.-7  D.  R.  26,^. 

uenie  within  six  years  **  brfore  the  com-  C    The  continuance  may  be  entered  at  any 

tement (f  thi$  suit,*'  5.B.&A.462.    ID.  time,  6T.  R.  617.-5   B.  &  A.  452.    As  to 

»  27,  S.  C.    This  plea  will  suffice  in  an  ac-  when  return  may  be  made,  6  B.  &  A.  489. 
«t  the  suit  .of  an  administrator,  when  the        (c)  See  the  form,  8  Wentw.  205.    Thfa  re- 

e  of  action  did  not  accrue  till  after  taking  plication  is  founded  on  the  statute  of  21  Jac. 

«t  idiiumstration,  5  B.  &  A.  204.    See  the  1.  c.  16,  s.  7,  see  2  Saund.  121  a,  b.    See  the 
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TO  8TATUTB  the  time  when  the  said  several  causes  of  action  in  the  said  declaration  men- 
^'tioiS!^"  tioned,  and  each  and  every  of  them  (d)  did  accrne  to  the  said  plaintiff,  the 
said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue)  and  that 
the  said  plaintiff  afterwards,  to  wit,  on,  <&c.  returned  from  the  said  parts  (i) 
beyond  the  seas  into  this  kingdom,  and  which  said  return  of  the  said  plua* 
tiff  was  his  first  return  into  this  kingdom  from  the  said  parts  beyond  the 
seas,  after  the  accruing  of  the  said  causes  of  action,  and  every  of  them  (rf) 
to  the  said  plaintiff,  and  that  the  said  plaintiff  exhibited  his  said  bill  against 
the  said  defendant  within  six  years  next  after  the  said  plaintiff's  first  re- 
[*1162]  turn  into  this  kingdom  *from  beyond  the  seas,  after  the  accruing  of  the 
said  several  causes  of  action  aforesaid,  or  any  of  them,  unto  the  said 
plaintiff.     And  this,  &q, — [^Conclude  with  a  verificathn^  as  ante^  1145.] 


The  like  in  \Prec1udi  non,  as  ante^  1145,  first  form.'} — Because  he  saith,  thatat 
another  the  time  when  the  said  several  causes  of  action  in  the  said  declaration  mea- 
™'  tioned,  and  each  and  every  of  them  did  accrue  to  the  said  plaintiff,  he  the 
said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue^y  :  and 
that  the  said. plaintiff  did  not  at  any  time  from  the  time  the  said  causes  of 
action  accrued,  and  each  and  every  of  them  did  accrue,  until  within  six ; 
years  of  the  day  of  exhibiting  the  said  plaintiff's  bill,  come  or  return  into 
this  kingdom.  And  this,  &c. — [  Conclude  with  a  verification^  cls  antSf 
1145.]    . 

That  de-         [Precludi  nony  as  ante^  \l^b^  first  form,'] — Because  he  saith,  that  the  \ 
fendant      said  defendant,  before  and  at  the  time  when  the  said  several  causes  of  «>* 
^  ^e  m;-  ^^^^  ^^  ^^^  ^^^^  declaration  mentioned,  accrued  to  the  said  plaintiff,  was  is 

tion  was    parts  bcyoud  the  seas,  to  wit,  at ,  and  that  the  said  defendant  afteN : 

commenc.  wards,  to  wit,  on,  &c.  returned  from  the  said  parts  beyond  the  seas  iaHi 
s^  ywrt    ^^^  kingdom ;  which  said  return  of  the  said  defendant  was  his  first  retiimj 
after  his    iuto  this  kingdom  from  the  said  parts  beyond  the  seas,  after  the  accruiag^ 
return  («).  of  the  said  several  causes  of  action,  and  each  and  every  of  them  (/)» to  j 
wit,  at,  &c.  (venue)  aforesaid.     And  the  said  plaintiff  further  saith,thili 
the  said  plaintiff  exhibited  his  bill  in  this  cause,  and  brought  his  said  ae-  \ 
tion  thereupon  against  the  said  defendant,  within  six  years  after  his  the  said 
defendant's  first  return  into  this  kingdom,  after  the  accruing  of  the  said 
several  causes  of  action,  and  each  oF  them,  to  wit,  at,  &c.  (yenue^  afore 
said.    And  this,  &c. — [Conclude  with  a  verific'ation  as  ante^  1145.] 

BepUca-         IPrecludi  nony  as  ante,  1145^  first  form.'] — Because  they  say,  that  here*- 
wtion  b  °  ^^^^^y  *"*  ^°  ^^^  life-time  of  the  said  J.  D.,  to  wit,  on  the  [10th  day  of  May, 
^ecuton    ^'  ^'  1825,]  the  said  defendant  in  this  suit,  being  indebted  to  the  said  J.  H. 
to  a  plea  of  in  respect  of  the  said  several  promises,  undertakings  and  causes  of  action  in 

Statute  of 

tioM  that    ^^^  ^^  ^®  °^^^  ^^"^  ^°^  ^°^    ^^  ^  ^^^^  ^^^  kingdom  at  the  time  the  oaose  of  adfae 

^  tMta^    whera  the  writ  was  issued  out  with  conUnu-  accrued,  this  replioation  wiU  be  insofllaeilk 

tor  oom-"    9^^<i^  si^  7^^  ^^er  the  return,!  B.  &  C.  625.  fbr  when  once  the  Statute  of  Limitations  fe»« 

— 7  D.  &  R.  26,  S.  C.  gins  to  run,  no  subsequent  disability  preTeSlI 

(<i)  It  seems  best  to  insert  these  words,  its  operation,  1  Wils.  134.— 4  T.  R.  810;  aril^ 

though  the  omission  is,  if  at  aU,  only  obiec-  see  19  Ves.  200  —See  1  Show.  99. — 1  Selb 

tionable  on  special  demurrer,  4  B.  &  C.  684^—  420.— Garth.  187.— 19  Ves.  200  ;  and  see  tb» 

7  D.  &  R  25,  a  C.  authorities  and  notes  collected  in  1   Chit.  Oi 

(e)  See  the  forms,.  1  Wentw.   827.    This  Stat.  795  and  4  Bing.  686. 

replication  is  founded  upon  the  4  Ann.  o.  16,  s.  (/  )  See  4  B.  &  C.  625w— 7  D.  &  R.  25, 6 

19,  and  not  on  the  21  Jao.   1,  c.  16.    See  2  C. — Supra,  note  g. 

6aund.  121,  a,  b.    If  the  defendant  were  in 


BBPUGAHONB  VS  A8BU1CPSIT.  1162 

in  the  said  [first)  third,  fourth,  and  fifth]  counts  of  the  said  doclaration  «>  watuw 
neatioiied,  ror  the  recovery  of  his  damages  sustained  on  occasions  of  the  ^'xionil^* 

non-performance  bj  the  said  defendant  of  the  said  several  promises  and    

vidertakingB  in  the  said  [first,  third,  fourth  and  fifth]  counts  of  the  said  de-  menced  an 
daration  mentioned,  sued  and  prosecuted  out  of  the  court  of  our  said  lord  ^^^  . 
tke  king,  before  the  king  himself,  a  certain  precept  [r>r  writ]  of  our!!^^**^ 
nid  lord  the  icing,  called  a  [bill  of  Middlesex,]  whereof  the  sheriff  of  which 
[Middlesex]  was  commanded  that  he  should  take  the  said  defendant  if  aoatedby 
he  should  be  found  in  his  bailiwick,  and  that  the  said  sheriff  should  keep  that  withhi 
him  the  said  defendant,  so  that  he  might  have  his  body  before  our  said  a  year  af- 
lord  the  king  at  Westminster,  on  [Wednesday]  next  after  [five  weeks  *«^^  t^« 
from  Easter-day]  then  next  following,  to  answer  to  the  said  J.  H.  in  a  R!^°*  **^ 
ptea  of  trespass,  and  that  the  said  sheriff  should  then  have  there  that  commeno- 
[precept]  which  said  [precept]  so  sued  out  and  prosecuted  as  aforesaid  ^!>y. 
was  so  sued  out  and  prosecuted  as  aforesaid,  out  of  the  said  court,  by  jj^^wa- 
the  said  J.  H.  with  intent  that  the  said  defendant  might,  by  virtue  there-  ton  (g). 
ef,  appear  at  the  return  of  the  said  [precept,]  and  that  the  said  J-  H. 
might  thereupon  declare  against  him  upon  and  for  the  said  several  pro- 
ttises  and  undertakings  and  causes  of  action  in  the  said  [first,  third, 
fimrth,  and  fifth]  counts  of  the  said  declaration  in  this  suit  above  men- 
tioned, at  which  day  of  the  return  of  the  said  [precept,]  that  is-  to  say, 
on  [Wednesday]  next  after  [five  weeks. from  Easter-day,  A.  D.  1825] 
aforesaid,  before  our  lord  the  king  at  Westminster,  came  the  said  J.  H. 
bf  C,  L.  his  attorney,  and  according  to  his  said  intent  offered  himself 
against  the  said  defendant,  in  the  said  plea ;  and  the  said  defendant  also 
at  that  day  appeared  also  in  the  said  court  there,  according  to  the  tenor 
of  the  [precept]  aforesaid,  to  answer  to  the  said  J.  H.  according  to  the 
azigency  of  the  said  [precept].     And  thereupon  the  daid  J.  H.  according 
to  the  said  intent,  afterwards,  to  wit,  in  that  same  [Easter]  Term,  A.  D. 
•  £1825]  aforesaid,  exhibited  his  bill,  and  by  his  said  attorney  declared 
against  the  said  defendant  in  a  plea  of  trespass  on  the  case,  upon  promi- 
ses, of  and  for  the  not  performing  of  the  same  identical  promises  and 
nndertakings  in  the  said  [first,  third,  fourth,  and  fifth]  counts  of  the 
said  declaration  in  this  action  above  mentioned.    And  the  said  defendant 
ihereupon,  afterwards,  to  wit,  in  [Trinity]  Term,  in  the  year  last  afore- 
said, pleaded  to  the  said  declaration  of  the  said  J.  H.  and  the  said  suit 
▼as  continued  depending  and  undetermined,  until  the  said  J.  H.  after- 
wards, and  before  the  said  plea  was  determined,  and  within  six  years 
next  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiffs  as  ex- 
Qpntor  and  executrix  as  aforesaid,  against  the  said  defendant  in  this 
behalf,  to  wit,  on  the  [27th]  day  of  [January,  A.  D.  1827,]  died,  to  wit, 
at,  Ac.  (venue}  aforesaid  ;  and  thereupon  the  said  suit  of  the  said  J.  H. 
was  thereby  abated,  and  the  said  proceedings  therein  ceased,  and  were 
and  are  wholly -determined,  discontinued,  and-ended.     And  the  plaintiffs, 
executor  and  executrix  as  aforesaid  further  say,  that  they  the  said  plain- 
tiff, as  executor  and  executrix  as  aforesaid,  afterwards,  and  within  a 
f'  Aasonable  time  after  and  within  the  space  of  much  less  than  a  year  next 
after  the  death  of  the  said  J.  H.,  to  wit,  on  the  [12th]  day  of  [Novem- 
ber, A.  D.  1827,]  for  the  recovery  of  damages  sustained  by  them  as  ex- 

ft 

<^)  A«  to  this  plea,  see  2  Saand.  64,  notes.    East,  400.-^ridd,  0th  ed  28.    See  form  of  re- 
—1  Wentw.  257  —8  Id.  204. 294.— 1  Salk.  28.    joinder,  post,  1162. 
-  2  Ld.  Haym.  1101— Bui.   N.   P.   160.— 3 
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■»5^^  o»  ecntor  and  executrix  as  aforesaid,  by  reason  of  the  non-performance  of 
the  said  promises  and  undertakings  in  the  said  [first,  third,  fourth,  and 
fifth]  counts  of  the  said  declaration  in  this  action  above  mentioned,  saod 
and  prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  before  tha 
king  himself,  a  certain  ^[precept]  of  our  said  lord  the  king,  called  a  [bin 
of  Middlesex,]  whereby  the  sheriff  of  [Middlesex,]  was  commanded  that' 
he  should  take  the  said  defendant  if  he  should  be  found  in  his  bailiwick, 
and  that  the  sidd  sheriff  should  keep  him  safely,  so  that  he  might  have 
his  body  before  our  lord  the  king  at  Westminster,  on  [Wednesday]  then 
next  after  [the  Morrow  of  St.. Martin,]  to  answer  to  the  plaintiffs,  ex- 
ecutor, and  executrix  as  aforesaid,  in  a  plea  of  trespass,  and  that  the 
said  sheriff  should  then  have  there  that  [precept,]  which  said  writ  aad 
precept  were  so  sued  out  and  prosecuted  by  the  said  plaintiffs,  execator 
and  executrix  as  aforesaid,  with  intent  to  implead  the  said  defendant 
upon  and  for  the  said  several  causes  of  action  in  the  [first,  third,  foarthf 
and  fifth]  counts  of  the  said  declaration  in-  this  suit  above  mentioned 
and  to  cause  him  to  appear  in  the  said  court  here,  and  upon  such  appear- 
ance to  declare  against  the  said  defendant,  for  the  said  several  causes  of 
action  in  those  counts  mentioned.  And  the  said  plaintiffs,  executor  and 
executrix  as  aforesaid,  farther  say,  that  at  the  return  of  the  said  last* 
mentioned  [precept,]  the  said  plaintiffs,  as  executor  and  executrix  afore* 
said,  according  to  their  said  intent,  exhibited  their  said  bill,  and  by  T. 
G.  their  attorney  declared  thereon  against  the  said  defendant  in  manned; 
and  form  aforesaid.  And  the  said  plaintiffii,  executor  and  executrix  aij 
aforesaid,  aver  that  the  said  several  causes  of  action  in  the  said  [firalii 
third,  fourth,  and  fifth]  counts  of  the  said  declaration  in  this  auit  ine»*l 
tioned,  did  accrue  to  the  said  J.  H.  within  six  years  next  before  th| 
suing  out  of  the  said  first  mentioned  [precept]  by  the  said  J.  H.  as  afort*! 
said.  And  this  they  the  said  plaintiffs,  executor  and  executrix,  are  readrl 
to  verify,  wherefore  they  pray  judgment  and  their  damages  by  reason  dt\ 
the  non-performance  of  the' said  several  promises  and  undertakings  in  ttl| 
said  [first,  third,  fourth,  and  fifth]  ccmnts  in  the  said  declaration  in  tlM 
suit  mentioned,  to  be  adjudged  to  them,  &c. 

li«it1oM^      2%^  other  repliecUums  to  the  Statute  of  LimitaHans  ma/y  bejtkatA0i 

Statate  of  debts  Of  occounts  were  due  between  merchants^  in  whicli  cases  the  sttM^ 

Limita-      does  not  affect  the  remedy^  see  theforms^  6  T.  R.  193. — 2  Sound.  IH^ 

^"^         127,  n.  ft.— 8    Wils.  79 ;  or  the  plaintiff 's  infancy,  2  Saund.  118.— j 

LiUw.  143  ;  or  that^he  obtained  a  judgment  which  wa^  arrested  or  r*^ 

versed,  and  that  he  now  sues  within  a  year  after  stuJi  reversal,  4^.  j% 

Saund,  63  h.  (1).     As  to  the  replication  in  an  action  against  husbtmi 

and  wife,  see  \  B.  Sf  C,  248.-2  D.  8f  R.  568,  8.  R—Tidd,  9tk  «t 

1250.      See  the  notes,  1  ChU.  Col.  Stat.  700  to  708.  I 

.      1 
[*1163  ]      \^Precludi  non,  as  ante,  11^5,  first  formJ] — Because  he  saith,  tiiat  M 

10  PLBA8  said  defendant  at  the  time  of  the  exhibiting  of  the  said  bill  of  tfae  9sm 
"^™?^'  plaiEitiffj  [or,  if  in  C.  P.  or  by  original,  say,  "  at  the  time  of  Ao  ooM 

• . i 

(1)  It  has  been  decided  in  Ma£%achmetls^  that  the  st.  1798,  c  76,  §  2,  which  enables  aptfw 
irhoBe  aotion  has  ftdled  through  unavoidable  accident,  informality,  &c.  to  ooraineooe  a  mv  Mm 
tion,  which  but  for  this  statute  would  have  been  carried  bj  the  statute  of  limitations,  doei  M| 
apply  to  actions  of  slander,  or  other  actions  arising  ex  delicto.    Cook  v.  Darling,  2  Pick.  6a>   I 


TOBS. 

Thatde- 


BEPUCATIOKB  IN  ASSUMPSIT.  1168 

lencement  of  this  suit,"]  was,  and  from  thence  hitherto  hath  been,  and  «>  w«a8 
ill  is,  executor  of  the  last  will  and  testament  of  the  said  E.  P.  deceased,  ^^,^^'' 

id  hath  administered  divers  goods  and  ch&ttels,  which  were  of  the  said    L 

P.  deceased,  at  the  time  of  his  death,  as  executor  of  the  last  will  and  fendant  te 
tameot  of  the  said  E.  P.  to  wit,  at,  Ac.  (venue^  aforesaid.     And  this  «ecator 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  Ao.  ^  ^' 

[Precludi  non^  as  ante,  1145,  first  /orw.]— Because  he  saith,  that  the  To  pUtu 
tid- defendant,  on  the  day  of  exhibiting  the  bill  of  ttfe  said  pl^iintiff  in  ^^"^"^^at 
\]5  behalf,  [or,  if  in  C.  P.  or  by  original^  say^  "  at  the  time  of  the  com-  defendant 
leement  of  this  suit,**]  had  divers  goods  and  chattels  (1)  which  were  l»d  aflsets 
the  said  E.  F.  deceased,  at  the  time  of  his  death,  in  the  hands  of  the  ^*^' 
^d  defendant,  as  executor  [or,  ^^  administrator,"]  as  aforesaid,  to  be 
Iministered,  of  great  value,  to  wit,  of  the  value  of  the  damages  sustain- 
{k)  by  him  the  said  plaintiff,  by  reason  of  the  premises  in  the  said  de- 
ttioQ  mentioned*,  and  wherewith  the  said  defendant,  as  executor  [or,- 
tdffliDistrator,'']  as  aforesaid,  could  and  might,  and  ought  to  have  sat- 
id  those  damages.    And  this  the  said  plaintiff  prays  may  be  inquired 
[bj  the  country,  Ac. 

Same  as  the  above  to  the  end.'] — ^And  the  said  defendant  doth  the  like,  BepUcfr- 
inasmuch  as  the  said  defendants  as  executors  as  aforesaid,  do  not,  ^^^^^^ 
doth  either  of  them,  in  or  by  the  aforesaid  plea,  deny  the  aforesaid  venire!^ 

ion  of  the  said  plaintiff,  nor  but  that  the  said did  undertake  and  where  only 

Imise  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  declara-  Pj^  ^^  . 
p  alleged  and  above  declared  against  the  said  defendants,  as  executors  i^^idraott 
foresaid,  nor  but  that  the  said  plaintiff  ought  to  recover  his  damages  is  pleaded, 
sioned  by  the  non-performance  of  those  promises  and  undertakings,  [*1164  ] 
Unsaid  plaintiff  prays  judgment,  and  his  damages  by  him  sustained  on 
'  don  of  the  no4  performing  of  the  said  promises  and  undertakings  to 
tdjad^ed  to  him,  to  be  levied  of  the  goods  and  chattels  which  were  of 
said deceased,  at  the  time  of  his  death.    Therefore  it  is  consid- 
ered that  the  said  plaintiff  do  recover  his  damages  aforesaid,  by  him  sus- 
tained, by  reason  of  the  premises  to  be  so  levied,  but  because  it  is  not 
known  what  damages  the  said  plaintiff  hath  sustained  on  occasion  of  the 
non-performance  of  the  several  promises  and  undertakings  aforesaid ;  and 
because  it  is  also  unknown  at  present  whether  the  said  defendants  or  ei- 
ther of  them  will  or  will  not  be  convicted  of  the  premises  above  put  in 
isne  between  the  said  plaintiff  and  the  said  defendants  respectively,  to 
be  tried  by  the  country,  and  because  until  the  aforesaid  issues  are  tried, 

(k)  See  the  plea,  ante,  941,  and  the  forms  debt,  be  entitled  to  take  judgment  of  aBsets 

ftfplieatiana,  1  Wentw.  201. — 8  Id.  211,  and  guando  acciderint^  though  he  ahoald  fkU  on 

iSl^Baat  EnU  822,  b— 1  Rich.  C.  P.  455.  the  plea  of  pUne  administravit,  12  East,  282. 

(i)  Ab  to  this  replioation,  see  Com.  Dig.  — Ante,  948,  n.    If  assets  have  oome  to  the 

Inder,  2  D.  9. — See  the  Ibrms,  2  Sannd.  921.  defendant's   hands  sinoe   the  oommenoement  * 

-2  RidL  C.  P.  247.— 1  Bioh.  C.  P.  455.    It  is  of  the  suit,  the  faot  should  be  leplied  spedaUj, 

hMmUs,  that  this  repUoataon  does  not  deny  (6  T.  R.  10 8  Went  224,)  see  the  following 

b  vords  in  the  plea,  ante,  948,  4,  within  forms.    The  conclusion  to  the  country  is  sa£ 

neketi ;  the  reason  is,  that  those  words  are  ficient,  1  Lutw.  lOl. 

ipoiliiinis,  and  not  the  material  allegation  to        (k)  The  fbrm  of  debt  is  precisely  simihirv 

itraTcrsed,  see  2  Saund.  220,  n.  8.    The  substituting  the   words  *•  debt**  for  **(2am- 

IttBtiff  win,  at  all  events,  if  he  proves  the  ages  suetained^,  ijrc,^* 

(1)  Vide  the  People  v.  Dunlap,  18  Johns.  440. 
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TO  p£KA0  final  judgment  herein  cannot  be  given,  therefore  let  the  giving  of  jadg* 
^^^^^  ment  herein  be  stayed  until  the  issues  above  joined  are  determined,  ani 
as  well  to  try  the  said  issue  above  joined,  as  to  inquire  what  damages 
said  plaintiff  has  sustained  by  reason  of  the  premises  aforesaid,  let  a  jai 
thereupon  come  [or,  by  oriffinal^  ^'  the  sheriff  is  commanded  that  he  cai 

to  come'*]  before  our  lord  the  king,  at  Westminster,  on next  af 

[or,  if  by  original^  " (a  general  return  day)  wheresoever,  Ao^| 

twelve,  &c."]  by  whom,  Ac.  and  who  neither,  Ac.  to  recognize,  &c,  b«hi 
cause  as  well,  &c!  the  same  day  is  given  to  the  parties  aforesaid,  at  fhi! 
same  place  [or,  by  original^  "  there,  Ac."] 

ti^n^'^he       [P^^<^^^i  WW,  as  ante,  1145,j«r5^ /orw.]— Because  he  saith,  that  tii| 
pTea  of   *  said  G.  H.  {the  first  executor,)  in  his  life-time,  did  not  fully  administer  "" 
piene  ad-    and  singular  the  goods  and  chattels  which  were  of  the  said  E.  F.  (the^ 
miniftratfit  iestatoT,)  deceased,  at  the  time  of  his  death,  and  which  came  to  the  han 
cutorof^^  of  him  the  said  G.  H.  (tke  first  executor,^  as  such  executor  as  afo 
executor,    to  be  administered  ;  nor  hath  the  said  defendant,  executor  as  afor 
that  the      sinoQ  the  death  of  the  said  G.  H.  (the  first  executor^  deceased,  fullv 
tors  did  not  n^inistcred  all  and  singular  goods  and  chattels  which  were  of  the  sdd  & 
fully  ad-     p.  (the  first  testator,)  deceased,  at  the  time  of  his  death,  and  which 
niuiBter     come  to  the  hands  of  him  the  said  defendant,  as  executor  as  aforesaid, 
r*l1f^^i  be  administered,  but  that  he  the  said  defendant,  as  executor  as  aforesa 
L  lloo  J  Qj^  ^Q  *^^^  ^f  exhibiting  of  the  bill  of  the  said  plaintiff  in  this  behi 
had  in  his  hands  divers  goods  and  chattels  which  were  of  the  said  E. 
(the  first  testator,)  deceased,  at  the  time  of  his  death  to  be  administei 
of  great  value,  to  wit,  of  the  value  of  the  damages  sustained  by  the 
plaintiff,  by  reason  of  the  premises  in  the  said  declaration  mentioned, 
wherewith  those  damages  could,  might,  and  ought  to  have  been  satisfic 
to  wit,  at,  Ac.  (venue)  aforesaid.   *And  this  the  said  plaintiff  prays 
be  inquired  of  by  the  country,  Ac. 

The  like  to       [Same  as  the  form,  ante,  1163,  to  the  asterisk,  and  then  proceed  as^ 
bon^or     ^^^^  •] — ^^^^  ^^^  beyond  the  said  goods  and  chattels  in  the  said  J 
judgments  plea  admitted  to  be  in  the  hands  of  the  said  defendant,  to  be  adminisi 
outstand-    gj^  ^n^j  moTQ  than  sufiBcient  to  satisfy  and  pay  the  monies  due  and  01 
"**^'  upon  and  by  virtue  of  the  said  writings  obligatory,  and  judgments  in 

said  first  plea  mentioned,  and  wherewith,  Ac. — [^Conclude  as  in  thefo 

ante,  llQi,  from  the  a^terisk^l 

That  de-         When  the  defendant  pleads  that  he  had  no  assets  at  the  time  ofe: 
h^^^etA  ^^'^  ^^^  **^^'  ^^  ***  point  of  fact  he  had  assets  at  the  time  he  had 
at  th^time  9f  ^^  action,  and  before  the  plaintiff  declared,  unduly  paid  other  del 
he  had  no-  of  equal  or  inferior  degree  without  a  judgment  having  been  obtained 
tioeofthe  them,  (see  Com.  Dig.  Administration,  C.  2.— Dyer,  22  a.— 1  P.  "^ 
"""'•     •    295.—  8  P.  PTm.  401.— 1  r.  R.  690.)  the  plaintiff  may  reply  the  « 
tng"  of  the  writ,  and  the  service  thereof  on  the  defendant,  and  that  he 
had  assets,  see  the  forms,  3  Wentw.  214,  239  ;  but  as  it  appears 
Dyer,  22  a.  Com.  Dig.  Administration,  C  2.  that  under  the  g^eneral 
ofplene  administravit,  the  defendant  is  not  at  liberty  to  give  in  evide 
any  payment  after  notice  of  the  plaintiff^ s  action,  this  special  replici 
may  not  be  necessary. 

(Z)  See  the  plea,  ante,  944. 
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[Prechdi  nan.  as  arUe.ll'ibj  first  form.'] — Because  he  saith.thathe  «>  fleas 

* - -  -  J-  -      -     -        -  -^  EXBO- 

T0B8. 


exkibited  his  bill  in  this  suit  against  the  said  defendant  as  executor  as  "^  *™k^- 


iforesaid,  heretofore,  that  is  to  say,  upon,  &o.  and  that  after  exhibiting  r^^^^  ^^^^ 
fte  said  bill,  and  ^before  the  time  of  pleading  the  said  plea  of  the  said  the  exbib- 
defendant,  to  wit,  on,  &c.  aforasaid,  on  divers  other  days  and  times  be-  itjngof  the 
tteen  that  day  and  the  day  of  pleading  the  said  plea,  divers  goods  and  bllfore^the 
chattels  vhich  were  of  the  said  E.  F.  at  the  time  of  his  death,  of  great  piea,  assets 
Talae,  to  vit,  of  the  value  of  the  said  damages  in  the  said  declaration  ^^^  to 
mentioned,  came  to,  and  were  in  tho  hands  of  the  said  defendant  as  ex-  ant^s  handa 
ecator  as  aforesaid,  to  be  administered,  to  wit,  at,  &c.  {venue)  aforesaid,  (m). 
and  wherewith  he  could  and  might,  and  ought  to  have  satisfied  the  dam-  r*11661 
ag^  aforesaid.     And  this  the  said  plaintiff  is  ready  to  verify,  where- 
m>  he  prays  judgment,  and  his  damages  aforesaid,  to  be  levied  of  the 
laid  goods  and  chattels,  which  were  of  the  said  E.  F.  at  the  time  of  his  . 
death,  vrhich  have  so  come  to  the  hands  of  the  said  defendant  as  ex- 
eator  as  aforesaid,  to  be  administered,  since  the  exhibiting  of  the  bill 
id,  &c. 


I   r/Vec&kfi  mm,  as  ante^  114Sy  first  form-] — ^Because  he  saith,  that  the  To  plea  of 
m  judgment  in  the  said  first  plea  mentioned  to  have  been  recovered  j^^d^ments 
iipinst  the  said  defendant  by  the  said  E.  P.  was  had  and  obtained  by  ^°insrex- 
im  fraud  and  covin  of  the  said  defendant,  and  with  the  intent  to  defraud  ecutor, 
ie  said  plaintiff  of  his  debts.     And  the  said  plaintiff  further  saith,  that  ^^^^  ^^^y 
tte  said  judgment  in  the  said  first  plea  mentioned  to  have  been  recovered  tainedby 
Iipinst  the  said  defendant  by  the  said  G.  H.  was  had  and  obtained  by  fraud  (n). 
ie  fraud  and  covin  of  the  said  defendant,  and  with  the  intent  to  defraud 
pie  said  plaintiff  of  his  said  debt.    And  this,  &o. — [Conclude  wUh  a 
^trificaliony  as  a/nte^  1146.] 

\Ttecludi  non^  as  antej  11^5^  first  form,] — Because  he  saith,  that  the  r»ii67i 
lid  E.  P.  in  his  life-time,  and  at  the  time  of  his  death,  was  indebted  to  to  a  plea 
tesaid  G-.  H.  in  a  much  less  sum  of  money  than  the  said  sum  of  £ — ,  of  judg- 
^  wit,  in  the  sum  of  £ —  only,  and  no  more,  to  wit^  at,  Ac.  (venue)  ™^"*^  ™" 
feresaid,  and  that  the  said  defendant  permitted  and  suffered  the  said  against  ex- 
igent In  the  said  plea  mentioned,  to  pass  against  him  the  said  de- ecator,  that 
Mant  for  much  more,  to  wit,  the  sum  of  £ —  more  than  was  due  and  J*®  Ji*^*'^^?.' 
•ing  from  the  said  E.  F.  in  his  lifetime,  and  at  the  time  of  his  death,  feJU^he " 
5  the  said  G.  H.  by  the  fraud  and  covin  of  the  said  defendant,  and  the  judgment 
Hd  6.  H.  in  order  to  cover  and  protect  the  goods  and  chattels  which  ^.**®i^^' 
'Bre  of  the  said.E.  F.  at  the  time  of  his  death,  which  had  or  might  come  against 
^the  hands  of  tho  said  defendant,  to  be  administered  from  the  payment  him  for 
id  discharge  of  the  damages  sustained  by  the  said  plaintiff  by  reason  "ore  than 
f  the  non-performance  of  the  said  several  promises  and  undertakings  ^o^. 

in)  Tkift  iponld  be  replied,  6  T.  B.  10.    See  the  special  matter,  and  that   it  was  by  the 

jfe  fonn,  8  Wentw.  224,  245,  and  the  covin  of  the  executor  or  administrator  only,  9 

poo thereingiTen,  and  the  obseryations  of  Rep.  110.    If  several  judgments  be  pleaded, 

■»*(,  J.  6  ITr.  10,  11. — ^1  Saund.  8S6  a. —  the  plaintiff  may,  in  his  repUoation,  answer  one 

1^  216,  n.  1;  219,  n.  2;  and  see  tho  ibrm  only,  or  every  ji^dgment  separately,  2  Saund. 

^judgment,  1  S&ond.  886  a.  48,  49.— 1  Saund.  834,  839|  837  b.  n.  2. 
(■)  See  the  forms,  1  Lutw.  660. — 2  Saund.         (o)  See  the  note  to  the  above  form,  and  Lil. 

Implead.  Assist.  973.— Ul.  Ent.  159.    As  to  Ent.   159.    When  anything  was  due  at  the 

i  replication    in  general,  see  Com.  Dig.  time  the  judgment  was  obtained,  but  it  was 

luler,  2  D.  9. — 5  T.  R.  80.     It  is  suffioient  confessed   fraudulently  fbr  too  lar^^  a  sum^ 

■llcgB  generally,  that  the  judgment  was  ob-  this  replication  is  proper,  6.T.  R.-  8,  2. 
Ml  or  continu^  by  covin,  without  showing 


1167  BEPUCATIONS  IN   ASSUMPSIT. 

TO  puEAfl  in  the  said  declaration  mentioned,  and  to  prevent  the  said  plaintiff  from 
BY  KXKo-  recovering  his  damages  aforesaid.     And  the  said  plaintiff  farther  saith, 
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that  the  said  defendant  now  hath,  and  at  the  time  of  the  commencement 
of  this  snit  had,  divers  goods  and  chattels,  which  were  of  the  said  E.  F. 
deceased,  at  the  time  of  his  death,  in  his  hands  to  be  administered,  suf- 
ficient to  satisfy  all  the  monej  really  due  and  owing  from  the  said  E.  F. 
at  the  time  of  his  death,  to  the  said  G.  H.  and  the  damages  aforesaid, 
by  the  judgment  aforesaid,  in  form  aforesaid  recovei'ed,  and  also  the 
damages  sustained  by  the*  said  plaintiff  by  reason  of  the  non-performance 
of  the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  wit,  at,  &c.  (venuey  aforesaid.  And  this,  &q. — [Conclude 
with  a  verification^  (p),  cls  ante^  1145.] 

To  plea  of.      [Precludi  non,  as  ante,  114:5^  first  form.'] — ^Because  he  saith,  that 

bond  oat-    after  the  making  of  the  said  writing  obligatory  in  the  said  plea  mention- 

ih^  it°£t8  ^^'  ^^^  before  the  pleading  of  the  said  plea,  to  wit,  on,  Ac.  the  said  writing 

been  paid,  obligatory  to  the  said  G.  H.  and  all  money  thereon  due  and  payable  wi^ 

^j^        fully  paid  off,  discharged,  and  satisfied,  to  him  the  said  G.  H.  to  wit,  at, 

hJ*k^OTi  *^"  Cy^^^^y  aforesaid.     And  the  said  plaintiff  in  fact  further  saith,  that 

ibot  (g).      notwithstanding  such  payment  and  discharge  of  the  said  writing  obliga- 

[  *1168]  ^^7  to  the  said  G.  H.  as  'aforesaid,  the  said  writing  obligatory  is  still 

kept  on  foot  uncancelled,  by  the  fraud  and  covin  of  the  said  defendant, 

with  intent  to  defraud  the  said  plaintiff  of  the  damages  by  him  sustained 

on  occasion  of  the  premises  in  the  said  declaration  mentioned.     And 

this,  £c. — [^Conclude  with  a  verification^  as  ante^  1145.] 

Repiioa-         [Precludi  nony^as  antCy  1145.] — ^Because  he  saith,  that  the  said  sup- 

tion  to  posed  indenture  was  made  and  entered  into  and  executed  by  the  said  £. 

toSer  on"  ^'  deceased,  for  the  purpose  and  with  the  intent  of  the  said  E.  F.  and 

an  inden-  others  in  collusiou  with  him,  to  defraud  the  said  plaintiff  and  others,  the 

tore,  that  creditors  of  the  said  E.  F.  of  their  just  and  lawful  debts  and  claims 

^^old ,  Agaii^st  the  said  E.  F.  and  therefore  the  same  was  and  is  void  in  law. 

for  fraud.'  And  this,  &c.— f  Cbnc/fM^  with  a  verification^  as  on^e,  1145.] 

m 

SimiliUr        Uf  ^^^  defendant  have  pleaded  the  general  issue^  as  well  as  plene  ad- 

to  general   ministravity  and  the  plaintiff  is  not  certain  of  being  able  to  prove  that 

*^u^^and   '*^  defendant  has  received  assefs^  he  should  not  take  issue  on  the  latter 

plene  ad'    pl^a^  but  should  reply  as  follows y  upon  which  the  defendant  usually  with- 

minitiravit  draws  the  general  issue j  or  will  have  to  pay  the  costs  of  the  trial,  in 

'Sid^ment    ^^^  ^*^  plaintiff  obtains  the  verdict ;  see  ante,  944.] — ^And  the  said 

of  ^^19     plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him  first  above 

^  quando  ac-  pleaded,  and  whereof  he  hath  put  himself  upon-  the  country,  doth  the 

ci(i«rini(r)  4ite.     And  as  to  the  said  plea  of  the  said  defendant,  by  him  lastly  above 

pleaded,  the  said  plaintiff,  inasmuch  as  he  cannot  deny  the  said  several 

allegations  of  the  said  defendant,  in  his  said  last  plea,  prays  judgment, 

and  his  damages  by  him  sustained,  on  occasion  of  the  not  performing  of* 

the  said  sevendpromises  and  undertakings  in  the  said  declaration  men- 

(p)  Qumre    as    to  this  oondnsion,  see  1  ibrms  relbrred  to,  id.  834,  note  9                     | 

Saund.  108,  n.  8.  (r)  As  to  this  replication,  see  Com.  Dig. 

iq)  See  the  form,  8  Wentw.  248,  244,  and  Pleader,  2  D.  9.— No  interest  is  reooTerable  on 

other  especial  forms,  LiL  Ent.  68.— Bro.  Bep.  this  judgment,  see  8  Yes.  186. 
66.— 1  Saund. -888  to  886,  and  the  law  and  the 


REPLICATIONS  IN  ASSUMPSIT.  1168 

tioDed,  to  be  adjudged  to  him  to  be  levied  of  the  goods  and  chattels  ^  pi^as 
ifcich  were  of  the  said  G.  H.  at  the  time  of  his  death,  and  which,  since  "^,^J^" 
die  pleading  of  the  said  second  plea  of  the  said  defendant,  have  come  (5) 
'tt  which  shall  hereafter  come,  to  the  hands  of  the  said  defendant,  as  ez- 
erator,  (&r,  ^'  administrator,")  as  aforesaid  to  be  administered  (or,  if 
(k  p/^a  wert  ofbonds^  Sfc.  outstandingly  and  plene  administravit  *prcdterj  ["•1169  "I 
iere  add  the  follounng'  words^  "  after  satisfying  the  monies  due  and 
■9vingon  the  said  several  judgmisnts  and  writings  obligatory  in  the  said 
'lutplea  mentioned.") — But  because  it  is  uncertain  whether  the  said  de- 
fefidant  will  be  convicted  upon  the  said  issue  above  joined  between  the 
|irties  aforesaid,  therefore  let  judgment  be  thereupon  stayed  until  the 
trial  and  determination  of  the  said  issue,  and  in  order  to  try  the  said 
issue  let  a  jury  come,  &c. — [Award  of  venire  by  .bill  or  original,  as 
mU,  1156.] 

And  hereupon  the  said  plaintiff,  inasmuch  as  the  said  defendant  hath  The  m^e 
denied  the  said  action  of  him  the  said  plaintiff  nor  but  that  the  said  ^^  ^V'^ 
!..F.  in  his  lifetime  did  undertake  and  promise  in  manner  and  form  as  whm^tSbe' 
the  said  plaintiff  hath  above  in  that  behalf  alleged,  and  inasmuch  as  geneni  is- 
the  aaid  plaintiff  cannot  deny  but  that  the  said  defendant  had  not  any  •'^  ^wl- 
ods  or  chattels  which  were  of  the  said  E.  P.  at  the  time  of  his  death,  S.  ^ 
his  hands  to  be  administered,  in  manner  and  form  as  the  said  defend- 
|ttt  hath  above  in  his  said  plea  in  that  behalf  alleged,  prays  judgment, 
id  his  damages  by  him  sustained,  on  occasion  of  the  not  performing  of 
said  several  promises  and  undertakings  in  the  said  declaration  men- 
jiioned,  to  be  adjudged  to  him,  to  be  levied  of  the  goods*  and  chattels 
^hich  were  of  the  said  E.  F,  at  the  time  of  his  death,  and  which,  since 
pleading  of  th^  said  second  plea  of  the  said  defendant,  have  come, 
which  shall  hereafter  come  to  the  hands  of  the  said  defendant  to  be 
rinistered,  (or,  if  the  plea  were  0}  bonds^  dj-r.  outstandingy  and  plene 
nnistravit  prcetery^here  add  the  following  words^  "  after  satisfying  the 
>Die8  dae  and  owing  on  the  said  several  judgments  and  writings  obli- 
itoryinthe  said  last  plea  mentioned.")     Therefore  it  is  considered  Thomdg- 
At  the  said  plai^itiff  ought  to  recover  against  the  said  defendant  his  ment 
lages  by  him  sustained  on  occasion  of  the  premises,  to  be  levied  in 
aforesaid,  but  because  it  is  unknown  to  the  court  of  our  said  lord  Replica- 
king,  now  here,  what  damages  the  .said  plaintiff  hath  sustained  by  tion  to  a 
of  the  premises,  the  sheriff  is  commanded,  that,  by  the  oath  of  ^J^^^„^ 
Ire  good  and  lawful  men  of  his  bailiwick,  he  diligently  inquire  what  ^InLtravH 

the  said  plaintiff  hath  sustained  by  means  of  the  premises,  and  praUr 
he  send  the  inquisition  which  he  shallthereupon  take  to  our  said  53[^^"*|[,j 

the  king  at  Westminster,  on next  after under  his  seal  ai  toahe 

the  seals  of  those  by  whose  oath  he  shall  take  that  inquisition,  to-  10/.,  and 
ler  with  the  writ  of  our  said  lord  the. king,  to  him  thereupon  directed,  JJ^^J^^. 
same  day  is  given  to  the  said  plaintiff,  and  to  the  said  defendant,  at  tra,  soffi- 
same  place.  oiont  to 

pay  the 

*«  a/crw,  8  »Ft&.  52.  ..,  ^ 

(f )  See  6  T.  R.  10.— 1  Sannd.  886  a. 


[  'IITO  ] 


'REPLICATIONS  m  DEBT. 


[2%e  common  similiter  in  debt^  to  a  plea  concluding  to  the  country^  bt 

the  same  as  in  the  form  in  assumpsit^  ante^  1144.     When  the  replicatunt 

Common    concludes  with  a  verification  otherwise  than  of  matter  of  record^  iU 

^V^^^^^form  is  as  follows ;] — ^And  this  he  the  said  plaintiff  is  ready  to  verify,' 

rifioaSoir  wherefore  ho  prays  judgment  and  his  debt  aiforesaid,  together  with  his 

damages  by  him  sustained,  on  occasion  of  the  detention  thereof,  to  be 

adjudged  to  him,  &c.. 

i 
[^Precludi  non^  as  ante^  1145.] — Because  he  says,  that  after  the  conh^ 

mitment  of  the  said  E.  F.  to  the  custody  of  the  said  defendant,  in  ex^ 

ecntion  as  aforesaid,  that  is  to  say,  on  the day  of in  the 

year  of  the  reign  of  our  said  lord  the  king,  (the  said  defendant  then 

still  being  marshal  of  the  Marshalsea  of  our  sovereign  lord  the  kii 

before  the  king  himself,  as  aforesaid,)  at,  <fec.  Qvenue}  aforesaid,  he 

said  defendant,  of  his  own  wrong  (a)  permitted  and  suffered  the 

E.  F.  to  go  at  large  whither  he  would,  and  to  escape  out  of  the  ca8to< 

of  the  said  defendant,  in  manner  and  form  as  the  said  plaintiff  hat 

above  complained  against  him  ;  without  this,  that  the  said  E.  F.  forcibli 

and  without  the  knowledge,  consent,  or  permission  of  the  said  *ietem 

ant,  and  against  his  will,  escaped  from  and  out  of  the  custody  of 

the  said  defendant,  as  such  marshal  as  aforesaid,  in  manner  and  form 

the  said  defendant  hath  in  his  said  plea  by  him  secondly  aboTC  pleaded 

bar  alleged.     And  this,  <bc. — [Uonclnde  with  a  verification j  as  in 

precedinff  form,"] 

[^Replication  to  first  plea,  similiter  ;  to  second  plea,  the  plaint^ 
milting'  that  the  escape  was  without  the  privity  of  the  defendant, 
that  the  return  to  prison  was  voluntary/,  alleges :]  **  that  the  said  1^ 
had  not  from  thenceforth  been  kept  and   detained  in  the  custody 
the  said  defendant,  but  that  after  he  the  said  E.  F.  had  so  returned  ' 
custody,  and  after  the  said  defendant  had  notice  of  the  former  ei 
and  before  the  exhibiting  the  said  bill  in  this  behalf,  the  said  defendi 
permitted  and  suffered  the  said  E.  F.  to  escape  and  go  at  large,  in  mi 
ner  and  form  as  the  said  plaintiff  hath  above  complained  against  him 
said  defendant  (c),  which  said  last-mentioned  escape  is  another  and 
ferent  escape  than  the  escape  mentioned  in  the  plea  of  the  said  defeD( 
so  by  him  lastly  above  pleaded  in  bar  as  aforesaid,  and  was  and  is 
very  same  identical  escape  for  which  the  said  plaintiff  brought  this  actt 
and  exhibited  his  aforesaid  bill.     And  this,  &c. — [Conclude  with  a  vr 
fication,  as  ante,  1170.] 

(a)  Quwrtf  if  it  shoald  not  be  aUeged  that  kept  the  priBoner  eaMy,  1  B.  &  P.  417. 

the  defeodant  **  voluntarily^  permitted,"  &o.  to  the  eyidenoe  requisite  on  the  part  of  pi 

(6)  See  I  B.  &  P-  414.  ^  tiff,  and  that  he  must,  on  a  traTene  oa 

(c)  What  follows  in  this  plea  is  not,  per-  aboye  allegation,  proTe  the  prior  or  fiitti 

hap»,    striotly    necessarj.      The    replication  oape,  see  1  B.  &  P.  418,  n.  a,  and  id.  ~  "^ 

might  shortly  traverse  the  allegation  in  de-  **  Evidence,**  pL  10. 

feadant's  plea,  that  since  the  escape  he  had 


TOB 
RBOAPKS. 

Beplica^ 
tlon  to 
plea  in  Ac- 
tion for  es- 
cape, simi- 
lar to  that 
ante,  958, 
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[•1171  ] 

Traverse 
of  the  for- 
cible es- 
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plea  in  ac- 
tion for  es- 
cape, after 
such  es- 
cape, that 
after  such 
escape  and 
return,  the 
prisoner 
again  es- 
caped, fbr 
which 
plaintiff 
sues  (6). 


m     BEPuoATiam  ik  dsbt.  /  1171 

[PreehuU  non^  as  ante,  1145.] — ^Becaase  he  saiih,  that  the  said  nov^     ^^^ 
defendant  did  not,  before  the  exhibiting  of  the  said  bill  against  the  said  ^y^^ 
»)w  defendant  in  this  behalf,  retake  the  said  E.  F.  upon  the  said  pursuit,  ^.j^^  ^ 
or  again  have  or  detain  him  the  said  £.  F.  in  the  custody  of  the  said  now  i^eaof  toI- 
defeodant  in  execution,  at  the  suit  of  the  said  plaintiff  for  the  damages,  ^i^^ry  ^ 
eoets  and  charges,  so  by  him  recovered  as  aforesaid,  by  virtue  of  the  J^ptton, 
aid  commitment  of  the  said  E.  F.  in  execution  as  aforesaid,  in  manner  in  an  ac-' 
ind  form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  ^^^^. 
tUegel    And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  marshal!  ^ 
efiontry,  Ag:  that  the' 

1)111  was 

[Precltidi  non^  as  antCy  1146.] — ^Because  he  saith,  that  the  said  E.  F.  f^^  ^^^ 
did  Dot,  after  the  said  escape  in  the  said  first  count  mentioned,  and  oner's  i^ 
before  the  cammenccment  of  this  suit,  return  back  again  into  the  custody  ^P^^"** 
of  tbe  said  defendant,  nor  did  the^said  defendant,  at  the  time  of  the  com-  ^^^  j^^ 
se&cemeat  of  this  suit,  keep  or  detain  the  said  E.  F.  in  his  custody  as  aotion 
«ch  warden  as  aforesaid,  iuv  execution  at  the  suit  of  the  said  plaintifi^,  «^gwnstthe 
mder  and  by  virtue  of  the  said  commitment  and  receipt  in  execution  as  7pie^°o'f*a 
i&Hresaid,  bat  on  the  contrary  thereof  the  said  E.  F.  at  the  time  of  the  yoiuntary 
|teDmencement  of  this  suit  continued  so  escaped  and  at  large  out  of  the  ^^^^\* 
Modf  of  the  said  defendant  as  such  warden  as  aforesaid.     And  this  bn/^as 
fte  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c,  filed  before 

the  return. 

[Preehdi  nan,  as  antej  1145 y/irst  form.'] — Because  he  saith,  that  the    fraud. 
mi  writing  obligatory  in  the  said  declaration  mentioned,  was  obtained  ^o  plea 
Hy  and  honestly  by  the  said  plaintiff  (O,  and  not  by  the  said  plaintiff  ^^^^ 
id  others  in  collusion  with  him,  by  fraud,  covin,  or  misrepresentation,  tained  by 
manner  and  form  as  the  said  defendant  hath  in  his  said  plea  by  him  fraud,  that 
totly]  above  pleaded  alleged.    And  this  the  said  plaintiff  prays  may  o\,^^^^ 
DO  inquired  of  by  the  country,  &c.  *  (d). 

j^Precludi  non,  as  antCy  1145,  first  form.'] — ^Because  he  saith,  that  the  [*1172] 
**  defendant  of  his  own  free  will  made  and  sealed,  and  as  his  act  and    dto*"- 
delivered  to  the  said  plaintiff  the  said  writing  obligatory  in  the  said  '^^  Y^^La 
laration  mentioned  (g*),  and  not  by  reason  or  in  conseqaence  of  the  ^^s  ob- 
'  sapposed  menaces  or  threats  in  the  said  [second]  plea  mentioned,  or  tained  by 
^fcar  or  apprehension  thereof  in  manner  and  form  as  .the  said  defend-  J?®^^* 
Kit  baft  in  his  said  [second]  plea  in  that  behalf  alleged.     And  this  the  dant  freely 
^^  plaintiff  prays  may  be  inquired  of  by  the  countiy,  &c.  executed  it 

l^jPrecludi  rum,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the   ^'-^fCY. 
id  defendant  at  the  time  of  the  making  of  the  said  writing  obligatory  ^f^^  ^ 
the  said  declaration  mentioned,  was  of  the  full  age  of  twenty-one  years  that  de^- 
not  within  asce,  in  manner  and  form  as  the  said  defendant  hath  above  <]ant  was 

^   '  of  age  (A). 

W  See  the  plea,  ante,  968  ;  see  a  rejoinder  Dig.  Pleader,  2  W.  19,  20.    See  replication  to 

ta  deed  vas  duly  obtained,  2  Rich.  C.  P.  plea  of  duress  of  imprisonment,  2  Rich.  C.  P. 

;  sad  replications  to  that  effect,  Morg.  636,  78.— Morg.  685,  687. 

^  ig)  It  would  seem  sufficient  merely  to  deny 

•Jf)  It  would  suffice    merely  to  deny  the  the  words  in  the  plea. 

^*  I  of  the  idea.  (A)  See  the  plea,  ante,  965.  and  the  forms, 

)  See  frfeas  of  menace,  &0.  ante,  964.  Rast  Ent.  163  a. — 7  Wentw.  677,  578 — Ck)m. 

nplieattons  to  the  oilier  pleas,  ante,  964,  Big.  Pleader,  2  W.  22,  and  the  replicition  in 

Beariy  resemble  the  above  form;  see  the  assumpsit,  ante,  1140. 
in  7  Wcntw   337,  590  to  696,  and  Com. 


1172  BBPLIOATIOMB  IN  DKBT.      • 

in  his  said  plea  alleged.    And  this  the  said  plaintiff  prays  maj  be  in- 
qnired  of  by  the  country,  Ac. 

I7BURT,  fta  [Precludi  non,  as  ante^  llAJS^  first  farm.'] — ^Because  he  saith,  that  the 
To  a  plea  said  writing  obligatory  in  the  said  declaration  mentioned,  was  made  by 
or  othe?'  ^^^  ^^^^  defendant  for  a  good  and  legal  consideration,  and  not  in  parsii- 
illegality,  ^^<^  of  or  npon  the  said  corrupt  and  unlawful  agreement,  or  for  the 
that  th0  purpose  in  the  said  plea  of  the  said  defendant  mentioned,  in  manner  and 
dTMi  wn  ^  *^®  ^^  defendant  hath  aboye  in  his  said  [second]  plea  in  that 

a  legal       behalf  alleged.    And  this  the  said  defendant  prays  may  be  inquired  of 
contract      by  the  Country,  Ac 
(0- 

TEHDKR.        \_SimilUer  to  general  issue ^  as  ante,  1144 ;  replication  to  piea  of  ten- 
To  a  plea    der,  as  follows  .'Ji — ^And  the  said  plaintiff,  as  to  the  'said  plea  of  the 
%)T  ^    ^^  defendant  by  him  aboye  pleaded,  as  to  the  said  sum  of  £ — ,  residue 
r*1173 1  ^^  ^^^  ^^^^  ^^^  ^^  ^ —  aboye  demanded,  saith  that  he  the  said  plaiotiff 
^  ought  not,  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  al- 
leged, to  be  barred  from  haying  and  maintaining  his  aforesaid  action 
against  the  said  defendant  to  recoyer  damages  by  reason  of  the  non-pay- 
ment of  the  said  sum  of  & —  because  he  saith,  that,  Ac. — \Hjere  stale. 
the  subject-matter  of  the  replication,  as  in  the  forms  in  assumpsit,  as 
ante,  1151  to  1157,  using  the  words,  ^^  after  the  said  seyeral  causes  of 
action  in  the  said  declaration  mentioned,  and  each  and  eyery  of  them, 
accrued  to  the  said  plaintiff  as  to  the  said  sum  of  £-^"  instead  of  the 
words  ^'  after  the  making  of  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,"  and  then  conclude  as  follows :"]     And  this 
he  the  said  plaintiff  is  refidy  to  yerify,  wherefore  he  prays  judgment,  and 
his  damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  to  be 
adjudged  to  him,  Ac.  [but  if  the  replication  merely  deny' the  tender,  then 
conclude  to  the  country/] 


[Prectudi  non,  as  ante,  1145.] — ^Because  protesting  that  at  the  time 
RepUoa-     of  exhibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of 

^of  Mt-  °^^^^y  ^^*°  *^®  ^^^  ®^°^  ^f  X575  due  and  owing  for  principal  money 
offtod^t  tmd  interest,  upon  and  by  yirtue  of  the  said  writing  obligatory,  and  the 
on  bond,  said  Condition  thereof,  to  wit,  the  said  sum  of  £ —  to  wit,  at,  Ac.  (venue} 
^^SoS  ^^^^^^^^^9  ^0^  replication  in  this  behalf  he  says,  that  he  the  said  plamtiff 
(/).  was  not  nor  is  indebted  to  the  said  defendant  in  manner  and  forp  as  the 

said  defendant  hath  aboye  .in  his  said  plea  alleged.    And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  Ac. 

^wa-  [Precludi  non,  as  ante,  1145.] — ^Because  protesting  that  at  the  timq 
pi^  of       of  exhibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of 

(t)  See  the  plea,  ante,  966,  and  the  form,  oontract,  when  it  oondadai  to  the  ooontiy,  il 

2  Rich.  C.  P.  37.— Morg.  Prec.  229,  280.— 1  precisely  similar  to  that  in  assampsit,  ante» 

Bro.  Enf  188— 2  T.  R.  489.— 3  Id.  426—7  1168,  Ac.    Where  the  sot-off   is    to  debt  - 

Wentw.  Index,  628,    829,  689. — Com.  Dig.  bond,  the  replication  may  either  deny  the 

Pleader,  2  W.  28.    Some  of  the  form;  conclade  jeot-matter  of  the  defendant's  set-off;  or  i 

with  a  fbrm&l  traTerse  and  yerifiofttion,  LiL  that  more  was  dae  on  defendant's  bond, 

Ent  184.— Morg.  281,  bat  see  2  T.  R.  489,  the  sum  mentioned  in  the  plea,  see  3  T.  B. 

and  1  Sannd.  108  b,  n.  8.  —6  Id.  460.— Ante,  968.    If  the  replical 

(k)  See  the  plea,  ante,  955,  and  the  forms,  conclude  with  a  Terification,  such  conelusi 

7  Wentw.  577.  580.  589,  584.  will  be  as  ante,  1170.    As  to  the  replication 

(/)  See  form,  2  Rich.  C.  P.  81.    The  re-  a  plea  of  set-off  in  general,  see  ante,  toI 

plication  to  a  plea  of  set-off  to  debt  on  simple  Index,  '*  Set-of.** 


to 
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wnef,  Oftn  ike  said  rain  of  J£ —  dae  and  owing  for  principal  moiiojr   •»-<»'• 
I  lad  interest,  upon  and  by  virtne  of  tlie  said  writing  obligatory,  and  the    " 
Aid  oondition  thereof,  to  wit,  the  sum  of  £» —  to  wit,  at,  Ac.  (^eiiue)  b^ndTro- 
iforesaid,  nevertheless  for  replication  in  this  behalf,  the  said  plaintiff  saith,  testing 
tiat  the  said  plaintiff  was  not,  nor  is  indebted  *to  the  said  defendant  in  ^^  °^o» 
mnoer  and  form  as  the  said  defendant  hath  above  in  his  said  plea  alleged,  pii^i^^ 
-indthis  the  plaintiff  prays  may  be  inquired  of  by  the  country,  Ac.  on  the 

bond  than 
the  lom  admitted  in  defendant's  plea,  states  that  plidndff  is  not  indebted  to  defendant  (m). 

And  because  the  said  plaintiff  doth  not  deny  the  said  plea  of  the  said  [  *1174] 
,  defendant,  but  admits  the  same  to  be  true,  thereof  let  the  plea  of  the     bt  and 
I  laid  plaintiff,  and  all  the  proceedings  thereon,  be  stayed  until  the  full  age    ^^^-^^ 
I  If  the  said  defendant,  &c.  ™"'  ,  • 

'  To  parol 

I  demurrer, 

\Pttchiyix  noHy  as  antCy  1U5,  first  form.'] — Because  he  saith,  that  the  confes- 


per 

his  said  father,  ["or  brother,*'  <!Jt.  accordinsctothefact^  in  fee  sim-  utnu  that 
1,  wherewith  the  said  defendant  could  and  might  and  ought  to  have  sat-  ^^^^ 
the  said  debt  of  the  said  plaintiff  above  demanded.    And  this  the  at  the  time 
id  plaintiff  prays  may  be  enquired  of  by  the  country,  Ac.  of  com- 

menoement 

[flrerfittfi  now,  ds  ante^  1145,  first  form.] — ^Because,  according  to  the  g^jt  lo), 
m  of  the  Statute  in  such  case  made  ana  provided,  he  saith,  that  the 
U  defendant  after  the  death  of  the  said  B.  P.  his  father,  and  before  the  j|^  P^^  J^^ 
y  of  exhibiting  'the  said  plaintiff's  bill  in  this  behalf,  [or,  if  in  C.  P.  l[JJ!!^'that" 
iJjf  mginal^  say,  "before  the  commencement  of  this  suit,"]  to  wit,  on,  defendant 
at,4c.  (joenue^  aforesaid,had  divers  lands  and  teuements by  hereditary  ^  "*J^ 
incent  as  heir  to  the  said  E.  F.  in  fee  simple,  whereby  he  might  have  sat-  oommence- 
the  said  plaintiff  the  debt  and  damages  aforesaid.    And  this,  Ac.  (9).  mentof  the 
pmhide  with  a  verification,  as  ante.  1170.]  (1).  «^*»*  (?>• 

ecWdi  nan,  as  ante,  1 14tb,  first  form.  ] — ^Because  he  saith ,  that  the  said  payment. 
ndant  did  not  pay  to  the  said  plaintiff  the  said  sum  of  £ —  in  the  said  To  plea  of 

Mclvit  ad 

(r)  See  2  Bieh.0.  P.  81.    When  it  is  ap-  and  before  the  oommenoement  of  this  suit  as  ditm^  or 

'1  that  the  pluntiff  is  not  indebted  to  in  the  next  ferm,  see  Bac.  A.  B.  Heir  and  An-  post  dUm^ 

in  a  smn  equal  to  that  admitted  in  eestor,  F.  denying 

pha  to  be  doe  o&  the  bond,  the  repUoation        (p)  See  forms,  6  Wentw.  871. — 1  Rioh.  C.  the  pay- 

infenbk  P.  451.— 2  Id.  296,  and  the  note  to  the  pre-  ments  (r). 

(•)  8ee  thepiea,  ante,  978;  and  Bast.  Ent.  ceding  form,  5  Mod.  122,  8. 
0, 362.  (g)  This  seems  neoessary,  see  2  Saond.  8  a. 

(•)  See  the  plea,  ante,  978,  and  forms  of  -^Oarth.  858,  4. 

''Hiim,  1  Ewh.  C.  P.  451.— 2  Bioh.  G.  P.        (r)  See  the  pleas,  ante,  978.    See  form  of 

[org.  665.— 2  Mod.  227,  S.-— 7  Wentw.  replication.  Plead.  Assist   860.    To  annuity 

^  6.    And  see  serreral  forms  of  repUoa-  bond,  see  form,  2  New  Rep.  862.    To  bond  for 

■Bd  T^ofaiders,  filorg.  654  to  660.    If  the  payment  of  mortgage,  5  Moore  198.  In  the  latter 

'  Hkt  had  not  assets  at  the  time  of  exhibit-  case  to  debt  on  bond  the  defendant  craved  oyer, 

bin,  bat  liad  them  at  the  time  the  writ  and  after  reciting  a  mortgage  deed,  which 

li  ttie  iesaing  of  the  writ  shoald  be  re-  showed  (he  condition  to  be  for  payment  of  a 

■peeially,  as  ante,  1161,  and  under  the  sum  of  money  on  a  day  specified,  according  to 

4ch  W.  ft  H.  G.  14,. if  the  heir  plead  rUn  the  tenor  of  a  proYiso  contained  in  the  inden- 

<iMMf,  the  plamtiff  may  reply  that  he  ture,  and  for  the  performance  of  the  coyenanti 

Its  between  the  death  of  his  ancestor,  therein,  plMtded  that  there  was  no  negatiye  or 

(!)  As  to  this  conclusion,  vide  Labaoh  H  ux.  t.  Oantine  ti  a/.  IS  Johns.  272. 

Vol.  m.  80 
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condition  mentionSd,  with  lawful  interest  for  the  same,  in  manner  and 
form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  al- 
leged. And  this  the  said  plaintiff  prays  may  be  enquired  of  by  the  coontry, 
&c. 

[•1176  ]  [^Precludi  non^  as  ante,  1145,  first  farm.} — Because  he  saith,  that 
ON  AWAEM.  the  said  E.  P.  and  G.  H.  the  said  arbitrators  in  the  said  condition  of  the 
?h  t^^*  ®^^^  writing  obligatory  mentioned,  after  the  making  of  the  said  writing  ob- 
award  WB8  lig^tory  and  within  the  time  limited  and  appointed  by  the  said  condition 
made,  sta-  for  the  making  of  their  award  of  and  concerning  the  premises,  that  is  to 
^ing  the  ^^lj,  on,  Ac  at,  &c.  (venue')  aforesaid,  having  taken  upon  themselves  the 
hi^^hes  burthen  of  the  said  arbitrament,  did  in  due  manner  make  their  award  in 
(«).  writing  under  their  hands,  of  and  concerning  the  premises  in  the  said 

condition  mentioned,  and  thereby  referred  to  them  by  the  said  plaintiff 
and  defendant  ready  to  be  delivered  to  the  said  parties  in  difference,  oi 
such  of  them  as  should  require  the  same,  by  which  said  award  they 
the  said  E.  F.  and  O.  H.  the  arbitrators  aforesaid,  did  then  and  there 
award  and  order,  &c.  [Here  set  forth  the  who/e  award  verbatim,  in  the  past 
tense']  (f). — Of  which  said  award  thesaid  defendant  afterwards,  to  wit,  on 
BreMhee    the  said,  Ac.  at,  &c.  (venue}  aforesaid^  had  notice.    Nevertheless  the 
limad        ^^^^  plaintiff  in  fact  saith,  that  the  said  defendant  did  not,  &c.     [Here 
(«).  state  the  defendant's  breach  of  the  award,  according'  to  the  facts  of  the  par- 

ticular case,  and  which  may  be  as  in  the  declaration,  ante,  395,  and  if 
there  have  been  several  breaches  of  the  award,  state  the  second  or  other 
breach  as  follows ;] — ^And  for  assigning  a  further  breach  of  the  said  award, 
according  to  the  form  of  the  Statute  in  that  case  made  and  provided  (w), 
the  said  plaintiff  in  fact  further  saith,  that,  &c.  [Here  state  the  other  breach, 
and  conclude  as  follows:"] — And  this  the  said  plaintiff  is  ready  to  verify ; 
wherefore  he  prays  judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  reason  of  the  detention  thereof,  to  be  adjudged  to  him,  &c. 

[•1177]  *[Precludi  rum,  as  ante,  11^5,  first  form.] — Because  he  saith,  that  the 
oM  BAIL  said  defendant,  as  bail  or  surety  for  the  said  E.  P.  before  the  return  of 
B0ND6.  the  said  writ  in  the  said  declaration  mentioned,  and  on  the  day  of  the  date 
To  plea  of  of  the  said  writing  obligatory,  to  wit,  on,  &c.  at,  Ac.  (venue)  aforesaid, 
foYor*tf  sealed,  and  as  his  act  and  deed  delivered  the  said  writing  obligatory  in  the 
debt  on      Said  declaration  mentioned,  and  in  manner  and  form  as  the  said  plaintiff 

bail  bond 

that  bond    disjanctiye  ooTcnantB  in  the  indenture,  and  Wentw.  527  to  680,  and  of  an  nmpinge,  1 

waa  dolv      that  He  paid  the  money  mentioned  in  the  oon-  Saond.  68. 

executed      dition  on  the  day  therein  specified,  according  {i)  The  wliole  award  must  bo  stated,  11 

(jc).             to  the  effect  thereof,  and  performed  aU  the  co-  East,  188.---1  Balk.   72,  S.-— 2  Saond.  62  b. 

Tenants  and  proYisions  in  the  indenture  on  his  n.  6. 

part  to  be  performed.    The  defendant  in  his  (ti)  A  breach  must  be  stated,  though  the 

replication  took  issue  generally  on  the  non-  defendant  pleaded  no  award,  and  could  not 

payment  of  the  money,  and  concluded  to  the  traverse  the  breach,  this  is  an  anomalous  case, 

country.    On  special  demurrer,  assigning  for  1  Saund.  108,  n.  1;  817,  n.  4. — 1  Marsh.  9a. 

causes  that  it  should  have  concluded  with  a  — 6  Taunt  45,  47.~-5  Taunt  8S6. — See  form, 

Terification,  and  that  no  breach  of  the  oondi-  2  Rich.  C.  P.  46.— Morg.  528.    The  breaA 

tion  was  assigned  aooording  to  the  stat  8  &  9  may  frequently  be  assigned  in  the  terms  of  the 

Wm.  8  c.  11,  s.  8,  it  was  held  that  such  repli-  award,  1  Price,  109  ;  But  see  6  Taunt  45,  47. 

cation  was  good,  as  the  only  point  at  issue  was  (to)  See  the  preceding  note, 

the  payment  of  the  money,  and  the  plaintiff  (x)  See  the  plea,  .ante,  981,  and  the  repfi- 
had  therein  denied  the  whole  substance  of  the  *  cation  and  note,  5  Wentw.  468;  and  see  the 

defendant's  plea.  forms,  1  Saund.  159,  18.— 6  Wentw.  618, 14. 

(<)  See  the  plea,  ante,  977,  and  the  forms  Coni.  Dig.   Pleader,  2  W.  25.    The  ease  and 

of  replication  of    an  award  and  breach,   1  favor  is  in  general  the  most  material  traverse, 

Saund.   165,  166.— 2  Id.  181,  185.— 2   Wils.  1  S.iund.  165,  n,  2.     Most  of  the  forn»s  con- 

267.-2  Rich   n'P.  44.— Moi\i?    Prec.  527  —7  cUulc  TvUh  n  formal  tr.ivcrse. 
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lith  io  his  said  declaration  alleged,  and  not  after  the  return  of  the  said   ^  ^^ 
rwrft]  in  the  said  declaration  mentioned,  in  manner  and  form  as  the  said    ^"^ 
mendant  hath  above  in  his  said  plea  alleged.    And  this  the  ^d  plaintiff 
prays  may  be  enquired  of  by  the  country,  &c. 

[Precludi  non,  as  antCy  lU5y  first  form.^ — ^Because  he  saith,  that  there  To  pieauf 
B  no  record  of  the  said  appearance  of  the  said  E.  P.  before  our  lord  the  ^t^^J^^ 
king  [or  in  C,  P.  "  before  his  majesty's  justices,"]  at  Westminster,  on  denying* 

,  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  re-  *^«  reoord 

iDaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him-  ^^^^'^f 
sdf,  [or  in  C.  P.  "  before  his  said  majesty's  justices,"]  at  Westminister  in 
Banner,  and  form  as  the  said  defendant  hath  above  in  his  said  — —  plea  aU 
And  this  the  said  plaintiff  is  ready  to  verify,  Ac, — [Conclude 

inform,  ante,  1157, /row  ihe  asterisk.'] 


Vged. 


ON  BA8TAR- 
DT  B0ND6. 


[Precludi  non,  as  ante,  lliS,  first  form.'] — Because  he  saith,  that  the 
da  E.  P.  in  the  said  condition  mentioned,  at  the  time  of  making  the  said  j^  JJ^^ 
"*ting  obligatory  was  pregnant  with  a  certain  child,  whereof  the  said  de-  non  dam- 
lant  was  the  reputed  father,  and  the  said  E.  F.  after  the  making  of  nificatus 
said  writing  obligatory,  and  before  the  commencement  of  this  suit,  to  i^^ni^*^ 
on,  &c.  at,  &o.  (^venue")  aforesaid,  was  delivered  of  the  said  child,  bond,  sut- 

was  then  and  there  born  a  bastard,  in  the  said  parish  of ,  and  ingthat 

neither  the  said  defendant,  nor  any  person  on  his  behalf,  for  a  long  Jon^re '^****" 
of  time  after  the  birth  of  the  said  child,  to  wit,  from  the  time  of  the  weredam> 
id  birth  of  the  said  child,  until  the  commencement  of  this  suit,  did  pro-  ni^ed  (z). 
le  any  food  or  nourishment  *for  the  said  child ;  by  reason  whereof  the  [•1178] 

utants  and  parishioners  of  the  said  parish  of ,  during  the  time 

>resaid,  lest  the  said  child  should  perish  for  want  of  necessary  food  and 
tre,  were  forced  and  obliged  to  expend,  and  did  necessarily  expend,  a 
sum  of  money,  to  wit,  the  sum  of  £ — ,  lawful  money  of  Great 
ntain,  for,  in,  and  about  the  procuring  necessary  food  and  nourishment 
the  said  child,  to  wit,  at,  &g.  (venue^  aforesaid ;  and  so  the  said  plaintiff 
lib,  that  the  said  inhabitants  and  parishioners  of  the  said  parish  of  , 
and  are  damnified  by  reason  and  on  account  of  the  maintenance  and 
[ing  np  the  said  child,  within  the  true  intent  and  meaning  of  the  said 
litioa  of  the  said  writing  obligatory,  to  wit,  at,&c.  (yenue^  aforesaid. 
Conclvde  with  a  verification,  as  ante,  1170.] 

Precludi  non,  as  ante,  HI 5,  first  form.] — ^Because  he  saith,  that  the  ®*  ^^^ 
'  defendant  did  not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,     ^^"^ 

.-^  .  To  pica  of 

Iraie  deftndant  in  an  action  bv  the  as-  assigned,  it  is  not  necessary  to  state  it  in  nondamni- 

^"^  of  the  bond,  denies  the  issnrng  of  the  terms  to  be  according  to  the  form  of  the  statute  ficatut  to 

I,  the  pUintiff  should  reply  it  was  is-  (8&  9  W.  3,  o.  11,  s.  8,)  11  East,  1 ;  neither  debt  on 

as  stated  in  the  declaration,  and  ayer  would  it  be  if  more  than  one,  qiuBre  vol.  L  In-  bond  to  in- 

awteooe  of  the  writ  bj  the  record,  see  dex,  **  Breaches."    The  plaintiff  cannot  si/^-  demnify 

'  901  ed.  748.    In  such  case  if  the  action  gest  and  atsign  a  breach  in  the  same  replica-  plaintiff 

the  suit  of  the  sheriff,  the  writ  should  be  tion,  ante,  yoI.  i.  Index,  *<  Breaches.**  against  a 

ovt  fhlly,  and  plainUff  should  also  aTer        (a)  See  last  note,  and  the  plea,  ante,  984,  surety 

"xisteiieei  &e.by  the  record.  and  the  forms,  1  Saund.  116. — 7  Wentw.  616  bond,  sta 

0  See  a  ibrm,  Lil.  Ent  498.  .  to  621 ;  and  on  a  sheriff  *s  bond,  1  East,  885.  ting  how 

0  See  the  plea,  and  notes,  ante,  988  and  The  aboTc  was  the  replication  in  Holmes  v.  plaintiff 

ftrms  of  replications,  2  Saund.  82; — 7  Rhodes,  1  B.  &  P.  681;  and  was  specially  de-  was  dam 

itw.  616,  616 ;  and  the  assignment  of  murred  to,  because  it  did  not  state  in  what  nified  (a). 

'"^  1,  ante,'  984.    If  only  one  breach  be  court  the  plaintiff  was  sued,  and  what  sums 
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OM  mom"  unto  the  said  E.  F.  his  executors,  administrators,  or  assigns,  the  said  sam 
Bom  ^^  ^ — 9  ^^^  ^^®  interest  thereof  on  the  days  and  times,  and  in  the  manner 
limited  and  appointed  in  and  by  the  said  condition  of  the  said  writing  obli- 
gatory so  made  and  executed  to  the  said  E.  F.  as  aforesaid,  and  according 
to  the  true  intent  and  meaning  thereof,  but  wholly  neglected  and  refused  so 
to  do,  to  wit,  &c.  (venue^  aforesaid ;  whereupon  and  whereby  the  said 
plaintiff,  afterwards,  to  wit,  on,  &c.  at,  £c.  (venue')  aforesaid,  was  called 
upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  pay,  to  the 
said  E.  F.  the  said  sum  of  £ — ,  and  the  interest  thereof,  together  with  the 
costs  of  a  certain  action  before  then  brought  by  the  said  E.  F.  against  him 
the  said  plaintiff  for  the  recovery  thereof,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  X — ,  of  lawful  money  of  Great 
Britain,  and  thereby  he  the  safd  plaintiff  was  and  is  damnified  to  the  amount 

[*1179  ]  thereof,  by  reason  and  means  of  the  said  in  part  *recited  obligation  and 
the  condition  thereof,  to  wit,  at,  &c.  (venue^  aforesaid.  And  this,  ^. — 
[  Conclude  taith  a  verification^  as  ante,  1170.] 


To  plea  of 

^^^'  [Precludi  non,  as  ante,  1145,  first  form.'] — ^Because  he  saith,  that  the 

debt  on  Said  E.  F.  remained  and  continued  in  the  service  and  employ  of  the  said 

^^^  ^'  plaintiff  as  such  clerk,  as  in  the  said  condition  of  the  said  writing  obligate 
for*  K  F.*8  ^7  mentioned,  for  a  long  space  of  time,  to  wit,  from  the  day  apd  year 

duly  My-     aforesaid,  until  and  upon  the day  of ,  A.  D. (c)  ;  and  that 

ooonting  during  the  said  time  that  the  said  E.  F.  so  remained  and  continued  in  the 
iLu  KW.  ^^^  service  and  employment  of  the  said  plaintiff  as  such  clerk  as  afore- 
received  said,  to  wit,  on,  &c.  and  on  divers  other  days  and  times,  [between  that 

°h'*h*h      ^^y  ^°^  *^®  ^^^ ^*^  ^^ '        ^* ^  ^^^'  ^*»  *^'  ,(venue) 

has^not  ao-  ^fo^Gs&id,  the  Said  E.  F.  as  such  cl^rk  as  aforesaid,  had  and  received,  for 

ooanted      and  ou  the  account  of  the  said  plaintiff  divers  sums^of  money,  amounting 

*>r  (*)•      in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  lawful 

money  of  Great  Britain  {d),  yet  the  said  G.  H.  although  often  requested 

so  to  do,  hath  not  yet  accounted  for  or  paid  the  same  or  any  part  thereof 

to  the  said  plaintiff,  but  hath  therein  wholly  failed  and  made  default ;  and 

the  said  sum  of  money  so  had  and  received  by  the  said  E.  F.  as  aforesaid, 

is  still  wholly  unpaid  and  unsatisfied  to  the  said  plaintiff,  contrary  to  the 

[  1180  J  •form  and  efiect  of  the  said  condition  of  the  said  writing  obligatory,  to  wit, 

at,  &c.  aforesaid.    And  this,  &c* — [  Conclude  with  a  verification^  (e),  as 

antey  1170.] 

he  was  obliged  to  pay  for  interettB  andoostB  6,  816.    Od  sheriff's  bond,  Gowp.  576^—1 

distinctly »  bat  the  plaintiff  had  Jadgment  on  a  East,  886.    When  liability  ceases,  2  Tannt  176 

defeat  in  the  plea.    As  to  this  objection,  see  1  — i  Ip.  608,678.    The  veplioatloii  mnsiaot 

Sannd.  117,  n.  6.^-1  Ley.  196.    2  Wils.  11,  merely  deny  the  general  performaace,  as  sta- 

12;  and  note  d,  post,  1179.  ted  in  the  plea,  bat  nrast  auign  and  not  sug*- 

(6)  The  averments  in  pleas  of  this  nature  gut  a  breach  or  breaches,  1  Aiarsh.  9&--6 

most  depend  on  the  nature  of  the  indemnity  Taunt    886. — ^Willes,     12. — Cowp.    676.-2 

bond,  see  the  pleas  of  performance,  ante,  986  Sannd.  187  b,  6th  edit— See  the  note  in  psge 

to  989,  and  the  forms  of  replications  and  the  440,  ante. 

law,  8  T.  a  469,  460.— 1  B.  &  P.  640,  641.—        (e)  Unless  it  appear  from  the  condition  of 

2  New  Rep.  176. 177.— 8  Bast,  486.-6  Id.  607.  the  bond  that  £.  F.  has  already  accepted  the 

—1  Saand.  101.— 2  Id.  410  —3  Wils.  886.-7  office,  an  acceptance  thereof  should  be  stated. 
Wentw.  687,  606,    616.— 1    Marsh.    96.-6        {d)  A  receipt  of  money  must  1>e  shown,  6 

Taant  886  —6  Id.  47—2  Chit.  Bep,  697.-6  Taunt  47.— 1  Marsh.  441,  OTerruUng  1  Ftioe, 

Moore,  198.— 13  East,  1.    The  case  in  1  Price  109. 

109,  seems  overruled  by  that  in  1  Marsh.  441.        («>  This  is  pn^per,  see  2  Burr.  774.— 1 

6  Taunt  46.— Ante,ToL  L  Ind.  **  Inditnniiy.'*  Saund.  101,  2. 
Sipeoial  statements  of  breaches,  1  Sannd.  66, 
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[Same  as  in  the  above  form  to  the  end  of  the  verificationy  amd  then  state    o"  ">' 
^e  second  br  each  y  as  follows :] — ^And  for  assigning  afurther  breach  of  the    ^"^"^ 
«id  condition  of  the  said  writing  obligatory,  according  to  the  form  of  the  xhe  W 
Statute  in  that  case  made  and  pra^ided  (^),  the  said  plaintiff  saith,  that  af-  Btatiag 
ftrthe  making  of  the  said  writing  obligatory,  and  whiUt  the  said  E.  F.  f^^^ 
Rfflained  and  continued  in  the  said  service  and  employ  of  the  said  plain-  (y ). 
iTas  sach  clerk  as  aforesaid,  to  wit,  on,  &c,  at,  &c.  (yetme^  aforesaid. — 
\Siflk  ike  breach  according  to  the  fact^  and  conclude  with  a  verifictttion^  as 
iikeprecediTig'formJ} 

[And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendants,  by  on  ohab- 


secondly]  above  pleaded  in  bar,  saya,  [^Precliuii  non^  as  antCj 


ISB  PiJL- 
TIEB. 


1145.J— Because  he  says^  that  the  said  defendants,  within  the  space  of  six-  BM>iiu. 
^-fiTeranniDg  days,  and  ten  days  after  the  expiration  of  the  said  sixty-five  tion  to 
nniiiDg  days,  from  the  arrival  of  the  said  ship  at  the  port  of  S,  did  not  of-  P^^  ^  ^^ 
ftr  and  tender  to  the  said  plaintiff  goods  and  merchandizes  to  load  on  o]^r^. 
iKard  the  said  ship,  on  her  homeward  voyage  from  the  said  port  of  S.  for  party,  thftt 
|er  return  to  the  port  of  London,  and  to  despatch  the  said  ship  with  the  defendant 
■"^^e  from  the  said  port  of  S.  for  her  return  to  the  port  of  London,  in  ^^^^^^ 
ner  and  form  as  the  said  defendant  hath  above  in.  his  said   [second] 
alleged.    And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
tiy,  &c.    And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defen-  Bepiica- 
te,  by  them   [lastly]  above  pleaded,  says,  [Precludi  non^  as  ante^  t»on  that 
5 ;]  because  he  says,  that  the  said  plaintiff  did  not,  within  the  space  ^^^^ 
aixty-five  running  days,  and  ten  days  after  the  expiration  of  the  said  six-  fore  the 
Tve  running  days,  from  the  arrival  of  the  said  ship  at  the  port  of  S.  with  expiration 
aaid  ship,  quit  the  said  port  of  S.  in  manner  and  form  as  the  said  de-  <*^**^**'™'' 
t  hath  above  in  his  [last]  plea  alleged*    And  this  the  said  plaintiff 
may  be  inquired  of  by  the  country,  Ac. 

[Preebidi  non,  as  ante^  11^5^ ^rst  form,'] — ^Because  he  saith,  that  the  <^"  m^hm- 
plaintiff  did  not,  before  the  said  rent  became  due,  eject,  expel,  put  ^**^.^^ 
or  amove  the  said  defendant  from  the  possession  of  the  said  demised  tion  {h). 
lises,  or  any  part  thereof,  in  manner  and  form  as  the  said  defendant 
above  in  his  said  plea  in  that  behalf  alleged.     *And  this  the  said  [*1181  ] 
ktiff  prays  may  be  inquired  of  by  the  country,  &c. 

[Prechidi  norij  as  ante^  11^5^  first  form.'] — ^Because  he  saith,  that  he  To  a  plea 
ttid  plaintiff  did  not  accept  or  receive  of  and  from  the  said  6.  H.  the  Jhai*^n. 
'  roDt  in  the  said  plea  mentioned,  or  any  part  thereof,  or  accept  the  tiff  accept^ 
6.  H.  as  his  tenant  of  the  said  demised  premises  with  the  appurte-  ed  an  as- 
ies,  in  Hianner  and  form  as  the  said  defendant  hath  in  his  said  plea  in  !i^^^ 
behalf  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired  of  tx^verse  ot 

ihi  country,  &C.  the  aooept- 

anoe  (i). 

i[iV«cfadj  ncm,  cts  ante,  1145,  first  form.] — ^Because  he  saith,  that  there  To  a  plea 
a  record  of  the  said  recognizance,  [or,  if  ajudgment^  say^  "re-  ^  ""j,*** 

Tfcord  in 

^)  Thli  npUoAtion  is  0Y«n  by  the  Statute  {g)  See  18  East,  8. 

"^  W.  e.  11,  t.  8. — Sae  2  Saitnd«  68,  n.  1.^  {h)  See  the  plea,  ante,  998.-'2  Sanacl.  176, 

»d.  187  a.  Bu  2.  Aiita^  1177,  n.  y.^-Ua  177. 

i-fa  Aran.  Morg.  696.  (<>  See  th«  plea,  ante,  99a 


1181  BBPLICATIONS  IN  DEBT. 

o»       covery,"]  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 

"^"^  king  himself,  [or,  in  C.  P.  "  of  the  Bench  aforesaid,"]  as  he  the  said 

^2r       plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged  (0- 

BBooGim-  And  this  the  said  plaintiff  is  read  to  verify  by  the  said  record,  (of 

AHOBi.     Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  in  the  — 

roll,  and  he  prays  that  the  said  term  and  roll  aforesaid,  may  be  inspected 

****  Ttot-  ^^^  ®®®°  ^^  ^^^  ^^^^  ^^^^^  t^'''  ^^  ^'  "  ^^  ^^®  justices,"]  here.)  And 
i^the  re^  because  the  said  court  [or  j  in  C.  P.  "  the  said  justices,"]  are  not  yet  ad* 
oord  (fc).  vised  what  judgment  to  give  of  and  upon  the  premises,  *a  day  is  therefore 
r*11821  give^  to  the  parties  afoi^ssfid,  before  our  said -lord  the  king,  at  Wesfcmin* 

ster,  until  ^—  [or,  by  original^  in  K.  B.  "untU wheresoever, Ac."], 

to  hear  the  judgment  of  the  said  court  thereupon,  for  that  the  said  com 
of  our  said  lord  the  king,  now  here,  are  not  yet  advised  thereof,  4c.  oi^ 
in  C.  P.  "a  day  is  therefore  given  to  the  parties  aforesaid  here,  until— 
to  hear  the  judgment  thereupon,  for  that  the  said  justices  here'  are  not  a^' 
vised  thereof."] 

The  like  in  [iVccZttdt  no»,  OS  ante^  l\4t5^  first  form.'] — Because  he  saith,  that  th«rt 
%  different  is  such  record  of  the  said  recognizance,  [or,i/  a  judgment^*^^  recovery,*^ 
court  (»i).  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  kinghiog 
self,  [or,  "  of  the  Bench  aforesaid,"]  Jts  the  said  plaintiff  bath  above 
his  said  declaration  in  that  behalf  alleged ;  and  this  the  said  plaintiff  is 
to  verify  by  the  said  record,  when,  where,  and  in  such  manner  as  the 
[or,  in  C  P.  **  the  justices,"]  here  shall  direct  and  award,  and  he  praj 
that  the  said  record  may  be  seen  and  inspected  by  the  court  [or,  in  C 
"  by  the  said  justices,"]  here ;  and  because  the  said  plaintiff  hath  not 
said  record  now  ready  here  in  court,  he  is  commanded  to  have  the 
here,  on,  Ac.  [or,  by  original^  "on,  Ac.  wheresoever,  Ac,"]  and 
he  fail  not  at  his  peril,  the  same  day  is  given  to  the  said  defendant  at 
same  place  [or  in  C  P.  "here,  Ac."] 

To  plea  ttf       [^Prechidi  non^  as  ante^  1145, ^r^^  form.'] — ^Because  he  saith,  Um^ 
no  ea.  s€u    said  plaintiff,  after  the  rec&very  of  the  said  judgment  against  the  said 
*8?"?Aj    F.  as  in  the  said  declaration  is  mentioned,  and  before  the  commencemj 

eettingout  ^f  this  suit,  to  wit,  on  the day  of in  the year  of  the 

ca.  fa.(n).  of  our  Said  lord  the  king,  sued  and  prosecuted  out  of  the  court  of  ouri 
lord  the  king,  before  the  king  himself,  the  said  court  then  and  still  bi 
holden  at  Westminster,  in  the  county  of  Middlesex  aforesaid,  a  cerl 
writ  of  our  said  lord  the  king,  called  a  capias  ad  salisfaciendumj  nf^ 

(k)  See  the  pies,  ante,  994,  and  the  fbrms  here  in  court,  it  is  told  ity  ike  said  court  I 

of  replloations,  7  Wentw.  08.-1  Bioh.  C.   P.  to  the  said  plaintiff,  that  toe  habe  the  said\ 

441.— 2  Id.  218.— LU.  Ent.  182,  404,  and  474.    cord  here  on the  same  day  if  gwen  li| 

—1  Saand  92,  8 — ^Tidd*8  Forms,  4th  ed  804  said  defendant  here*'  ire. 

—Com.  Dig.  Plender,  2  W«  18;  and  as  to  the  (I)  Some  of  the  forms  here  refer  to  tfae^ 

ibrm  of  this  replioation,  2  Marsh.  854.   It  may  and  roll,  see  Tidd's  Forms,  4th  edit  T^ 

be  as  well  to  obserTo  that  a  reoognisanoe  is  Sannd.  92,  8;  but  others  do  not,  see  2 

not  a  record  until  it  is  enrolled.    1  B.  &  Aid.  P.  218.— 7  Wentw.  68. 

168.    The  forms  rary  from  the  above  in  1  (m)  See  Forms,  7  Wentw.  114. — ^1 

B3ch.  C.  P.  441.-2  Rich.  C.  218.— 1  Lil.  Ent  92.  8.— Tidd's  Forms,  4th  edit  806. 

182,  188.    The  conclusion  is  thus  :  **  and  this  (n)  See  the  plea,  ante,  995,  and  the 

the  said  plaintiff  is  ready  to  verify  by  the  said  of  replications,  7  WeAtw.  69,  and  Index,^ 

record,  and  he  prayeihmthat  the  said  record  CUft.  Ent  188.    The  defendant   oaonot  fl 

may  be  seen  and    inspected    by  the    court  that  the  ca.  so.  did  not  lie  in  the  sheriff*' 

(or  *'juiticu'*)  here^  and  beeauee  the  said  fioe  four  clear  days,  7  B.  &  C.  800. 
plaintiff  hath  not  the  wid  record  now  ready 
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jte  said  jadgment  against  the  said  E.  F.  directed  to  the  sheriff  of <>" 

(being  in  the  county  which  the  venue  in  the  said  action -against  the  said  "^^^^ 
S.  P.  was  (o)  laid,)  by  which  said  writ  •our  said  lord  the  king  com-  0^^1,000- 

manded  the  said  sheriff  (p) that  he  should  take  the  said  E.  F.  kizanceb. 

if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  r*1183  ] 
might  have  his  body^  before  our  said  lord  the  king,  at  Westminster,  on, 
to  satisfy  the  said  plaintiff  £ —  for  his  damages  which  he  had  sus- 
tained, as  well  by  reason  of  the  not  performing  certain  promises  and 
undertakings  then  lately  made  to  the  said  plaintiff  by  the  said  E.  F.  as 
for  his  costs  and  charges  by  him  about' his  surt  in  that  behalf  expended ; 
vhereof  the  said  E.  F.  was  convicted,  as  appeared  to  our  said  lord  the 
king  of  record,  and  that  the  said  sheriff  should  have  there  that  writ. 
Which  said  writ  afterwards,  and  before  the  said  return  thereof,  to  wit, 
on,  £c.  at,  &c.  (venue')  aforesaid,  was  delivered  by  the  said  plaintiff 

to escf.  who  then  and  there,  and  from  thenceforth  until,  and  at,  and 

after  the  return  of  the  said  writ,  was  sheriff  of aforesaid,  to  be  ex- 

eeated  in  due  forni  of  law.  At  which  day,  to  wit,  on,  &c.  Qhe  return 
ia^ofthe  wrW)  before  our  said  lord  the  king,  at  Westminster,  came  the 
aud  plaintiff  in   his  own  proper  person,  and   the  said  sheriff,  to  wit, 

^  esq.  on  that  day,  returned  to  the  said  court  of  our  said  lord  the 

'king,  at  Westminster  aforesfiid,  on  the  said  writ,  that  the  said  defendant 
was  not  found  in  his  bailiwick  (1).  As  by  the  said  writ  of  capias  ad 
■jfdisfaciendum,  and  the  retutn  thereof,  duly  affiled  (^),  and  remaining 
'  record,  in  the  said  court  of  our  said  lord  the  king,  before  the  king 

self,  more  fully  appears.     And  this  the  said  plaintiff  is  ready  to  verify 
the  said  record,  wherefore  he  prays  judgment,  and  his  debt  aforesaid 

ther  with  his  damages  by  him  sustained  on  occasion  of  the  detaining 
f,  to  be  adjudged  to  him,  &c.  (r). 

*    [Precludi  non^  as  ante^  1\^5^  first  form.'] — ^Because  he  saith,  that  ■J*^  Pj^  <>' 

after  the  recovery  of  the  said  judgment  against  the  said  E.  F.  and  before  prf^ip^ 

"^1  exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this  behalf,  [or,  in  before  re- 

P.  "  before  the  commencement  of  this  suit,"]  to  wit,  on  the day  *^™  ^^.^^ 

•in  the year  of  the  reign  of  our  lord  the  now  king,  he  the  said  *^'f.^^^ 

tiff  sued  and  prosecuted,  <&c. — [^ate  the  issuing  of  the  ca,  sa,  and  andretarn» 
sheriff^ s  return  of  non  est  inventus,  and  the  reference  to  the  writ  »ndthat 
return^  as  in  the  above  form.'] — And  the  said  plaintiff  further  saith,  J^  ^"^*' 
I  the  said  E.  F.  at  the  time  of  issuing  of.  the  said  writ  of  capias  ad  then  ilTing 
tfaciendumy  and  at  the  return  thereof,  was  living,  to  wit,  at  West-  (<)* 
inster  aforesaid,  in  the  county  aforesaid.     And  this,  &c. — [  Conclude  [  *1184] 
a  verification^  (t)  as  antCy  1170.] 

{9)  If  this  be  not  so,  the  defendant  may  been  sinoe  taWy  oonfirmed  by  the  Ck>iirt  of 

ktene  the  aUegation  or  rejoin  the  &ct,  16  King's  Ben  oh  on  special  demurrer ;  bat  see  2 

■t.89.  T.  R.676. 

(p)  Exftiiune    carefoUy  with  the  writ  of        (t)  See  the  plea,  ante,  895,  and  the  Ibxma 

uas.  of  replication,  Morg.    546. — 2  East,  812.^- 

(9)  StmbU,  the  aJl^^tion  of  fiUng  is  an-  Clift.  188.— 7  Wentw.  Index,  631.-^Tidd,  9th 

Mwy.  Tidd's  Prao.  9th  edit  1099.  edit.  1099. 

(r)  lUs  replication  need  not  condade  "mth        (0  Sembltt  that    this    replication,  which 

ifieation,  but  may  conclude  with  a  prayer  states  a  new  &ct,  should  conclude  with  a  Yeiri- 

the  record  may  be  inspected,  as  ante,  fication,  2  T.  R.  576. — Morg.  545,  6;  but  sed  2 

i,  wsiead  of  th^  above  prayer,  see  2  Marsh.  Marsh.  570,  and  not«  (x)  supra. 
•7  Tknnt  80.    S.  C.  and  that  case  has 


(1)  As  to  the  necessity  of  an    actual    issuing  and  return  of  a  ca.  «a.  see  8  Johns.  514. 
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OH  WTDo-       ^See  the  pleas,  ante,  996  and replicationy  7  Wentw.  Index,  682.     Uie 
"WW  («)•  replications  to  the  plea,  ofnvl  tiel  record,  are  precisely  as  ante,  1181, 2.] 

OH  BTAT-  [Preclndi  non,  as  ante,  1145,  first  form,'] — ^Because  he  saith,  that  the 
^'^^  said  writ  of  latitat  in  the  said  [second]  plea  mentioned,  was  sued  oat, 
To  plea  of  ^^^  ^.j^^  ^^Ad  rule  of  the  said  court  and  recovery  in  that  plea  mentioned, 
xSe^i^raie  "'^©re  had  and  obtained  by  fraud  and  covin,  contrary  to  the  form  of  the 
of  court,  Statute  in  such  case  made  and  provided.  And  this,  &c. — [  Concltide  with 
obtoinJ"  «  ^enficoHon,  as  ante,  1170.] 

by  fraud 

(to)'  [Preclndi  non,  as  ante,  1145,  Jirst  form.'] — ^Because  he  saith,  that  the 

To  plea  of  gaid  judgment  of  conviction  in  the  said  plea  to  the  said  [first]  count  of 
wa™iotion  *^®  ®*^^  declaration  mentioned,  was  had  and  obtained  by  fraud  and 
that  it  was  coYin.    And  this,  Scc-^lConchute  with  a  verification,  as  ante,  1170.] 

obtained 

by  fraud  . 


[•1186]  •REBLICATIONS  IN  COVENANT. 


To.FLEAs       [^7%e  similiter  in  covenant  is  the  same  as  in  assumpsit,  ante,  1144. 
iHcoyB-  Precludi  non,  as  ante,  1145,  first  form.] — ^Because  he  saith,  that  the 
HAHT.     g^.  J  defendant,  of  his  own  wrong,  and  without  the  leave  or  license  of 
lioeLe!  do-  *^^  ^^^^  plaintiff,  to  the  said  defendant,  for  that  purpose  first  given  and 
nying  the   granted,  did  plough  and  break  up,  Ac.     [Enumerate  the  a^ts  complained 
Ucense  (a),  ^f^  ^s  in  the  declaration.] — ^And  this  the  said  plaintiff  prays  may  be  in- 
quired of  by  the  country,  Ac. 

Other  rep-      As  the  pleus  in  covenant  most  frequently  conclude  to  the  country,  few 
lioations.     special  replications  occur  in  practice,  and  it  is  sufficient  to  refer  to  the 
forms,  indexed  in  5  Wentxo.  Index,  cii.  to  cxliv, 

Conelnskm       The  conclusion  of  a  replication  with  a  verification,  is  as  follows:-^ 
with  a  ver- "  And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays 
'*^**^-    judgment  and  his  damage  by  him  sustained,  by  reason  of  the  said  breach 
of  covenant  [first]  above  assigned,  to  be  adjudged  to  him,"  Ac.  (6). 

(«)  The  Teplioation  must  oonolndewith  a  oedingnote. 
Terification,  2  T.  R.  670.  (a)  See  the  plea,  ante.  1001»  and  the  forms 

(10)  See  the  plea,  ante,  998,  and  the  fbnns,  9  wentw.  24. — See  replioatioDB  de  injuria,  8 

7  Wentw.  Index,  682,  and  4  Hen.  7,  e.  20.—  Wentw.  428,  4. 
Bao.  Ab.  AoUons,  Qui  tarn,  D.  (&)  Bee  the  tan,  8  Wntw.  282. 

(«)  See  the  plea,  ante,  999,  and  the  pre- 


[  1186  ] 
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And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  B«pl»i»- 
ibove  pleaded,  and  of  which  he  hat]^  pnt  himself  upon  the  country,  doth  pf^/^n. 
the  like;  and  because  the  said  defendant  hath,  as  to  the  [first  and  second]  fessing 
ONDts  of  the  said  declaration,  confessed  the  said  action  of  the  said  plain-  causes  of 
lif,  the  said  plaintiff  prays  judgment  for  his  damages  by  him  sustained  on  ^^^,^"^ 
oecasion  of  the  committing  thereof  to  be  adjudged  to  him,  &c.  and  there-  ooanto, 
1^)00  it  is  considered  by  the  court  here,  that  the  said  plaintiff  ought  to  ^^  gener- 
lecoTer  against  the  said  defendant  his  damage  by  him  sustained,  by  rea-  J^g^^e)**' 
lOD  of  the  committing  of  the  said  grievances  in  the  said  [first  and  second]  taking 
coonts  mentioned,  but  because  it  is  unknown  to  the  court  here,  what  dam- J^^^sm^i^^ 
tges  the  said  plaintiff  bath  sustained  on  occasion  thereof,  and  because  it  is  ^f^t^tioT 
eoDTenient  and .  necessary  that  there  be  but  one  taxation  of  damages  in  ooufessed, 
ftis  suit,  therefore  let  such  taxation  and  the  giving  of  judgment  in  this  be-  andsimi/t- 
Wf  be  stayed,  until  the  trial  of  the  issue  above  joined  between  the  parties  ^/^^' 
t&resaid,  and  as  well  to  try  the  said  issue  as  to  inquire  what  damages  the  and  award 
Ittd  plaintiff  hath  sustained  on  occasion  of  the  committing  of  the  said  griev-  of  vtnire, 
pees,  in  the  said  [first  and  second]  counts  of  the  said  declaration  men-  Jl^gu^ae 
loaed,  let  a  jury  thereupon  come,  &c.  ■ ,  to  assess 

damages* 

[SmUUer  to  the  general  issue,  as  ante,  1144.]— And  as  to  the  said  ^ttonon'. 
|1^  of  the  said  defenHant,  by  him  [secondly  and  thirdly]  above  pleaded,  fessed 
we  said  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  said  defend-  («)• 
tet  in  those  pleas  above  alleged,  ought  not  be  barred  from  having  and?'*^?!.^ 
piintaining  his  aforesaid  action  against  the  said  defendant,  in  respect  of  ^^l^l^f 
Ike  grievances  in  the  introductory  patt  of  those  pleas  mentioned ;  because  injuria{b) 
lesaith,  that  the  said  defendant,  at  the  said  time  when,  &c.  in  the  said 
Ifast  and  second]   counts  mentioned,  of  his  own  wrong,  and  without 
fte  cause  by  the  said  defendant,  in  his  said  [second  and  third]  'pleas,  or  [  *1187] 

Eerof  them  respectively  mentioned,  did  commit  the  said  grievances  in 
introductory  part  of  those  pleas  mentioned,  in  manner  and  form  as  the 
i  plaintiff  hath  above  thereof  complained  against  the  said  defendant,  to 
^i)  at,  Ac.  (venue)  aforesaid.  And  this  the  said  plaintiff  prays  may  be 
Ji^oired  of  by  the  country,  Ac. 

« 

And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  defendant  [lastly]  Beplioa. 
▼e  pleaded,  say,  that  by  reason  of  any  thing  above  pleaded  by  the  said  pj'^  ^° 

feidant  in  that  respect,  they  ought  not  to  be  barred  from  having  their  troyer  that 
l|id  action  against  him,  because  they  say,  that  the  said  L.  at  the  time  of  j^'^^f^^^ 
ns  death,  had  not  any  goods,  chattels,  rights,  or  credits,  to  the  value  of  ^MHam 

several  di- 
(s)  See  tiie  plea  and  notes,  ante,  1031.  the  fbrme  and  law,  1  Sannd.  244,  n.  7.  oceees) 

(*)  See  the  ptoaa,  ante,  1081  to  1040,  and        (c)  See  the  plea,  and  notea»  ante,  1040.        averring 

vw^m.  .  81  .      Sr^ 

d]ooe9e(c). 


_    ( 


1187  REPLICATIONS  IN  CASE. 

£ — in  the  diocese  of  [Chester,]  aforesaid,  as  by  the  said  plea  is  above 
supposed.    And  this  they  praj  may  be  inquired  of  by  the  bountry,  &c. 


[•1188]  *PLEAS  IN  BAR,  IN  REPLEVIN. 


IN  And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him 

oENEaAL.   rfij-gn  aboTe  pleaded,  and  whereof  he  hath  put  himself  upon  the  country, 
L  tot'r  doth  the  like. 

cepU  (a). 

2.  Com-  And  the  said  plaintiff  as  to  the  said  avowry  of  the  said  defendant,  saith 
menee-  that  the  said  defendant  by  reason  of  any  thing  by  him  in  that  avowry 
piea'in  bar  ^1^0 ve  alleged,  ought  not  to  avow  the  taking  of  the  said  cattle,  [oty  "  goods 
to  an  and  chattels,"  as  in  the  declaration^  in  which,  &c.  and  unjustly,  &c.  bc- 
ayowry    •  ^ause  he  saith,  that.  Ac. 

8.  The  like  And  the  Said  plaintiff  as  to  the  said  cognizance  of  the  said  defendaut, 
toa  oogni-  gaith,  that  the  said  defendant,  by  reason  of  any  thing  by  him  in  that  cog- 
"""^  ^^''  nizance  above. alleged,  ought  not,  as  bailiff  of  the  said  E.  P.  to  acknow- 
ledge the  taking  of  the  said  cattle  \or^  ^' goods  and  chattels,"  a>s  in  ike 
declaration^  in  the  said  place  {as  in  the  declaration^  in  which  said  place 
\as  in  the  diclaraiiony]  in  whicn,  &c.  and  justly,  &c.  because  he  saith, 
that,  Sue. 

4.  T]ie  like      And  the  said  plaintiff  as  to  the  said  avowry  and  cognizance  of  the  said 

to  an         Q^  D^  and  E.  P.  by  them  [fir^t]  above  made,  saith,  that  by  reason  of  any 

and'cogni-  thing  therein  alleged,  the  said  0.  D,  in  his  own  right  ought  not  to  avow, 

zance.        that  the  said  E.  F.  as  bailiff  of  the  said  C.  D.  ought  not  to  acknowledge 

the  taking  of  the  said  cattle,  goods,  and  chattels,  [as  in  the  declaration^] 

in  the  said  place  [as  in  the  declarationy]  in  which,  &c.  and  justly,  &c 

because  he  saith,  that,  &q. 

6.  Com-  And  for  a  further  plea  in  this  behalf  to  the  said  avowry  [or,  ^'  cogni 

mence-  zance,"]  of  the  said  C.  D.  the  said  plaintiff  by  leave  of  the  court  here 

T^cotid  ^^^  *^^3  purpose  first  had  and  obtained,  according  to  the  form  of  the  stat- 

pieain  utc  in  such  case  made  and  provided,  saith,  that  the  said  C.  D.  by  reason 

bar,  by  Qf  any  thing  in  his  said  avowry  [or,  cognizance,"]  alleged,  •ought  not 

r*1  i'rq  T  ^  *^^^'  t^*  "  ^  ^^^^^^  ^^  ^^^  ^^^*  ^'  ^'  ^^^^^  ^^^  ^  acknowledge,"!  • 
[  llo^  J  ^1^^  taking  of  the  said  cattle,  goods,  and  chattels,  [as  in  the  declaration^ 

of  the  said  plaintiff,  in  the  said  place,  [as  in  the  declaration,}  in  which, 

&o,  and  justly,  &o.  because  he  saith,  that,  &c. 

6.  Condia-     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  Ac 

sioD  to  the 

countiy.  ^^^  g^  ^^  ^^  ^^^  j^2  ^^^  ^^^ 

(6)  See  form8»  Plead.  A.  420,  476»  488.—        (c)  See  a  fonn,  Plead.  A.  472. 


IN  REPLEVIN.  1X89 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  inasmach  as  the       ^^ 
said  defendant  hath  above  acknowledged  the  taking  of  the  said  cattle,  ^^^"^ 
[goods,  and  chattels,  as  in  the  declaration^  in  the  said  place,  [as  in  gj^Q^  y^\^ 
the  declaration^  in  which,. &c.  he' the  said   plaintiff  prays  judgment  a Terifica- 
aad  his  damages,  by  reason  of  the  takiag  and  unjustly  detaining  the  same,  ^^^  (^) 
to  be  adjudged  to  him,  &c. 

And  this  the  said  plaintiff  is  roady  to  verify,  wherefore  inasmuch  as  the  8-  The  like 
said  C.  D.  in  his  own  right  hath  avowed,  and  the  said  E.  P.  as  bailiff  of  *^*^j. 
tbe  said  G.  D.  bath  acknowledged  the  taking  of  the  said  [cattle,]  goods,  andoogni- 
aad  chattels,  in  the  said  place  in  which,  &c.  he  the  said  plaintiff  prays  »uioe. 
judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining 
diereof,  to  be  adjudged  to  him,  Ac. 

[Commencement  of  plea  in  bar^  as  ante^  1188,  SfcJ] — ^Because  he  saith,  foe  ebwt. 
that  the  said  jHaintiff  [or,  "  E.  P.'*]  did  not  hold  or  enjoy  the  gaid  [dwel-  Travewe 
liag-housej  in  which,  &c.  with  the  appurtenances,  as  tepant  thereof  to  the  ^^^^T 
aaid  C.  D.  [or,  "  the  said  G.  H.'*]  under  the  said  supposed  demise  there- 
of, in  the  said  avowry  [or,  ^^  cognizance,"]  mentioned,  in  manner  and 
lorm  (/)  as  the  said  C.  D.  hath  above  in  his  said  avowry  Q>r,  "  cogni-, 
zaoce,"]  in  that  behalf  alleged.    Aad  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country  (g)^  &c. 

^[Commencement  of  plea  in  bar ^  as  an^e,  1188.] — ^Because  he  saith,  r*1190] 
>tfiat  no  part  of  the  said  supposed  rent,  in  the  said  avowry  [or^  "  cogni-  ^^  wnt  in 
•Wice/'i  mentioned,  was  or  is  in  arrear,  from  the  said  plaintiff  to  the  *'^'^^  ^ 
^aaid  C.  I),  [or^  "  G.  H."]  in  manner  and  form  as  the  said  C.  D.  hath, 
*in  his  said  avowry  [or^  "  cognizance/']  in  that  behalf  alleged.    And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

[Commencement  of  plea  in  har^  as  ante^  1188.] — ^Because  he  saith,  that  That  de- 
;^  said  G.  D.  at  the  said  timcj  when,  &c.  was  not  the  bailiff  of  the  said  ^ndant 
JB.  F.  in  manner  and  form  as  the  said  C.  D..  hath  above  in  his  said  cog-  bailiff^)- 
ntzance  in  that  behalf  alleged.    And  this  the  said  plaintiff  prays  may  be 
^inquired  of  by  the  country  (i),  Ac. 

{d)  See  fbrm.  Plead.  A.  578,  478,  484^2  647.-8  D.  &  R.  416,  S.  G.    In  zepleTin,  the 

Bach.  C.  P.  842,  854.— Morg.  594,  5,  7.  defendant  avowed  that  he  demised  the  olose  in 

(e)  As  to  this  plea  in  bar,  see  1  Saond.  847  irhich,  &c  (amongst  other  things)  to  A.  B. 

c  A.  4.-*2  Leon.  169.    Under  this  plea  in  bar,  and  beeanse  the  eattle  were  there,  he  distnuned 

Vtei  the  party  dislraming  claims  deriTatively  them  for  rent  in  arrear.    The  plaintiff  pleaded 

iftwn  the  lessor,  the  plaintiff  may  dispute  the  in  bar .  that  the  cattle  were  not  levant  and 

'^^'Bftlive  title,  6  Taunt  202.    But  generally  couehant  upon  the  olose    in  which,  &o.    It 

pluntiff    cfmnot  dispute  his  landlord's  was  held,  on  demurrer,  that  this  plea  was  bad, 

i;  eee  the  oases  in  1  Chit  jun»  on  Contracts  firtty  for  not  showing  how  the  oattle  came  upon 

fl».— 9  B.  k  C.  246.-8  B.  &  C.  471.    If  the  the  land;  tecondiy,  for  not  sUting  that  they 

ioiaot  (plaintiff)   has  paid  the  rent  to  a  supe-  were  not  levant  and  couehant  upon  any  part  of 

ttior  landlord  under  a  threat  of  distress,  he  the  lands  demised. 

plead  specially,  6  Taunt   624.    The        (/)  These  words  always  embrace  the  terms 

pJea  disputes  the  tenancy,  as  stated  in  of  the  tenancy,  as  stated  in  the  axowry ;  see  6 

avowry.    If  the  plaintiff  succeeds  on  this  Bing.  107. 
vka,  the  pies  of  rien  </i  arrere  is  immaterial.         {g)  This  conclusion  to  the  country  is  proper. 

,SB.  &  A.  546.    Infancy  may  be  pleaded  with  Morg.  693^—1  SiMind.  158.    Ld.  Raym.  641. 
JkSn  ]4ea  or  the  plea  of  ri«n  en  arrere.    6        {h)  Ante,  1189,  note  «.     A  plea  of  distress 

ftmnL  340. — 1  2£arsh.  74,  8.  C.    Unless  there  should  aver  that  satisfaction  was  had  out  of  it, 

Ff  fee  aa  Actual  demise  to  the  tenant  at  a  fixed  4  Moore,  409.— 6  Id.  542. 
lent,  the  landlord  oannot  distrain,  but  must        (t)  See  ante,  1189,  n.  e.     Eyidence  of  a 

eue  fi>r  use  and^weupation,  2Taunt  148. — 5  oubsequent  ratification  and  approval  of  the 

B.  A.  A.  822;  and  such  a  defense  is  ftTailablo  act  wUl  be  sufficient,  although  no  prior  com- 

voder  this  plea.  '  mand  was  giyen,   11  Mod.  112.    Yin.  Ab. 

In  tike  case  of  Jones  v.  Powell,  5  B.  &  C.  Bailiff:  D. 


1190  PLEAS  IN  BAR. 

FOE  BDii.  [^FHrst  plea  in  bar^  denying  the  demise  as  ante,  1189 ;  second  plea,  com- 
^d'lordb  ^^^^^^^9  ^  ^^^  (*)»  1188^ — ^Because  he  saith,  that  by  the  said  sap. 
the  demise^  posed  demise  in  the  said  [cogQizance]  mentioned,  he  the  said  T.  W.  did  de 
partoiwith  mise  and  grant  the  said  dwelling-hoase  in  which,  &c.  unto  the  said  plain- 
twwt  •"*"  **^  ^'^^  *^^  *^®  residue  and  remainder  of  his  the  said  T.  W/s  estate,  term, 
the  premi-  ^^^  interest,  of  and  in  the  said  dwelling-house  in  which,  &c.  and  that  the 
MB,ieaT-  saidT.  W.  bad  not  then  or  at  the  said  time  when,  &c.  or  at  any  time 
"«?wi'*"  ^'^"^K  ^^^  ®*i<^  supposed  demise  to  the  said  plaintiff  any  reversionary  es- 
enabling  tate,  term,  or  interest,  of  or  in  the  said  dwelling-house  in  which,  Ao. 
him  to  dia-  or  any  part  thereof,  expectant,  or  to  take  effect  upon,  or  at  any  time  after 
^'^  (^)*  the  expiration  of  the  term  granted  to  the  said  plaintiff  by  the  said  sap* 

posed  demise.    And  this  the  said  plaintiff  is  ready  to  verify,  ^c— [Cbii* 

elude  as  ante^  1189.] 

Payment        [Commencement  of  plea  in  bar^  an  ante^  1188.] — ^Beoause  he  saitkjij 

2x>'^d*''    that  the  said  C.  D.  from  the day  of A.   D.- and 

landlord  '  theuce  for  a  long  space  of  time,  to  wit,  from  thence,  until  and  upon 

(0-  -: — day  of A.  D. held  the  said  [dwelling-house]  in  whi 

&c.  as  tenant  thereof  to  one  E.  F.  at  and  under  a  certain  yearly  rent, 
wit,  the  yearly  rent  or  sum  of  £ —  of  lawful,  Ac.  to  be  paid  at  the 
most  usual  feasts,  or  days  of  payment  of  rent  in  the  year,  that  is  to 
[  *1191]  Ac.  \here  enumerate  the  quarterly  *days  of  payment^  by  even  and  eqi 
portions.     And  the  said  plaintiff  further  saith,  that  before  the  said  tii 

when,  Ac.  to  wit,  on  the  — —  day  of A.  D. and  on  div 

other  days  and  times  between  that  day  and  the day  of A. 

'  divers  sums  of  money  of  the  said  yearly  rent,  in  the  whole  amouu 
to  a  large  sum  of  money^  to  wit,  the  sum  of  £ — of  like  lawful  money, 
came  and  were  due  and  in  arrear  from  the  said  0.  D.  to  the  said  E.  F. 
and  thereupon  the  said  E.  F.  on  divers  days  and  times,  after  the  said  8e?« 
eral  days  and  times  when  the  said  several  sums  of  money  so  due  and ' 
arrear  as  aforesaid,  and  before  the  said  time  when,  Ac.  required  payment 
the  said  several  sums  of  money  so  due  and  in  arrear  as  afoi^esaid,  of 
said  plaintiff  as  being  the  occupier  of  the  said  [dwelling-house]  in  w^ 
Ac.  and  thereupon  the  said  plaintiff,  in  order  to  prevent  the  goods 
chattels  at  the  said  several  times  being  in  the  said  [dwelling-house]  in  wbi 
Ac.  from  being  distrained,  at  the  said  several  times  when  the  said  plu 
tiff  was  so  required  as  aforesaid,  paid  the  said  several  sums  of  moi 
80  due  and  in  arrear  from  the  said  0.  D.  to  the  said  E.  F.  as  afa 
which  said  several  sums  of  money,  so  paid  by  the  said  plaintiff 
the    said  E.  F.  as  aforesaid,  greatly    exceed    the    amount    of 
rent  due  and  in  arrear  from  him  the  said  plaintiff  to  the  said 


(k)   Vid$  2Wi]8.  876.— 6  Bingh.  26.    If  andrat$duponikejfremiuMfor  land-iax, 

the  landlord  demised  the  whole  of  bis  interest  from  Hm€  to  tim§  paid  tty  thM  plainiiff^ 

in  the  premises;  he  has  no  right  to  distrain,  id.  fort  Hm  dedueUd  the  ioid  twm,  being  <Jbr 

(/)  See  4  T.  R.  611.  Payment  of  a  land-tax  of  the  tax  to  i^ich  the  drfendant^  as  lat 

DoogL  824,  626;  and  see  6  Taunt  624  —2  wu  liable  to  bear  in  reepeet  of  the  n 

Marsh.  220.— Ante,  toI.  i.  Index,  **  RepUv  was  held  bad,  for  not    stating  the  S] 

tn."    An  allegation  of  payment  of  land-tax  periods  for  which  the  respeotlTO  snms 

sod  paying  rates  for  any  period  preoeding  the  sessed  or  paid,  and  in  not  stating  tfast 

earrent  year,  is  no  plea  in  bar  to  an  avowry  payment  was  inade  after  the  rent  disttd 

for  rent  in  arrear,  1  B.  &  B.  37.-8  Moore,  for  had  aoemed  or  was  aocniing,  8  &  Jfc^ 

287,8.  C;  and  a  plea  in.  bar  stating  *«tAaf  616.    As  to  a  plea  of  paynsnt  of 

divere  tume  of  money  amounting  to  a  certain  tax,  see  1  B.  8l  A«  128.' 
$um  had  been  from  time  to  time  duly  atteeeed 
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I  D*  ia  manner  and  form  as  the  said  0.  D.  hath  above  in  his  said  avowry  ^^  >■"*• 
:  ia  that  behalf  Uleged.    And  this,  &o. — [  Conclude  as  ante^  1189,  sevtnth 

! 

i    And  the  said  plaintiff,  as  to  the  said  [cognizance]  of  the  said  C.  D.  by  No  rent  in 
I  iiiffl  aboTe  made,  saith,  that  the  said  C.  D.  ought  not,  by  reason  of  any  ^^1^^^ 
I  thJDg  Id  that  [cognizance}  alleged,  to  acknowledge  the  taking  of  the  tender  m 
I  aid  [goods  and  chattels]  in  the  said  [place]  in  which,  &c.  and  justly,  Ac.  *o  **>•  "•*• 
I  bccaose  as  to  the  sum  of  £ —  parcel  of  the  said  rent  in  the  said  [cog-       ^"^^ 
,  nlzance]  alleged  to  be  due  and  in  arrear,  and  unpaid  from  the  said  plain- 
tiff to  the  said  E.  F.  the  said  plaintiff  saith,  that  no  part  of  the  said  sum 
I  of  X—  at  the  said  time  when,  &q.  was  in  arrear  in  manner  and  form  as  ' 
I  Aesaid  C.  D.  hath  in  his  ^id  [cognizance]  above  alleged.     And  this, 
*the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.     And  as  [*1192  ] 
I  Id  the  sum  of  £ —  residue  of  the  said  rent  or  sum  of  ;£-—  in  the  said 
I  rpognizance]  alleged  to  be  due  and  in  arrear,  and  unpaid  from  the  said 

tttintiff'to  the  said  E.  F.  the  said  plaintiff  saith,  that  after  the  said 

iyof-^ — A.  D. (day  when  the  rent  fell  due}  and  before  the  said 

time  when,  &c.  to  wit,  on  the day  of in  the  year  aforesaid,  at, 

^  (venue}  aforesaid,  the  said  plaintiff  tendered  and  offered  to  pay  to 
tiie  said  E.  F.  [or,  ^'  to  G.  H.  then  and  there,  being  the  bailiff  of  the  said 
%  F.  and  by  him  duly  authorized  to  receive  the  said  rent,  and  make  the 
Mid  distress  (n),"]  the  said  sum  of  £ —  which  the  said  E.  F.  then  and 
ttere  refused  to  accept  and  receive  of  and  from  the  said  plaintiff;  and 

after  the  said  tender,  and  before  the  said  distress  was  so  made  and 
as  aforesaid,  no  request  of  demand  of  the  said  sum  of  £ —  was 

made  by  or  on  the  behalf  of  the  said  E.  F.    And  this,  &c. — [  Con- 
with  a  verification  as  ante,  1189,  seventh  form,^ 

[Commencement  of  plea  in  bar,  as  ante^  1188?] — ^Because  he  saith,  Eyiotion 
the  said  defendant,  after  the  making  of  the  said  demise  in  the  said  (o). 
avowry  mentioned,  and  before  any  part  of  the  said  rent  therein  men- 
led  became  due  or  in  arrear,  to  wit,  on,  &c,  A.  D.  — ; —  in  the  county 
lid,  with  force  and  arms,  &c.  entered  into  [a  certain  messuage 
dvelling-house,  parcel  of]  the  said  demised  premises  in  the  said 
)wry]  alleged  to  have  been  demised,  in  and  upon  the  possession  of 
said  plaintiff  thereof,  and  him  the  said  plaintiff  from  his  possession 
ejected,  expelled,  put  out,  amoved,  and  kept  and  continued  the 
plaintiff  so  ejected,  expelled,  put  out,  and  amoved  from  his  posses- 
ion thereof,  from  thence,  until  and  upon  and  after  the  said day 

A.  D. .     And  this,  Ac— r[Ci^c/Mrfc  with  a  verification,  as 

?,  1189,  seventh  fonn,'\ 

Commencement  of  pleas  in  bar,  as  ante,  1188.] — ^Because  he  saith,  that  damaob 

laid  [place,  as  in  the  declaration  in  which,  Ac.  now  is,  and  at  the  rcASAHT. 

I  time  when,  Ac.  was  the  close,  soil,  and  freehold  of  the  said  plain-  To  avow- 
ry damage 

i)  As  to  this  plea,  see  ante,  1018,  note.--  ante,  998;  and  1  Saand.  204,  n.  2.  «^^?^j^^ 

147  a.— OBlt  Ent.  646.    Com.  IMg.  8        (p)  See  the  avowry,  ante,  1068.    Afl  to  thia  ™*»9l<*jr. 

See  a  plea  offender  on  the  land,  ante,  pica  in  bar,  see  2  Sauod.  206  a,  n.  22— Com.  2?^|^\^^ 

and  Morg.  696,  6,  7.    See  another  plea.  Dig.  Pleader,  8  K.  22.— 1  Co.  64  a.    If  there  hw  "Ue 

nt.  649.  be  any  doubt  as  to  the  phiintiff  being  a  free-  VP)* 

I)  <t^€ry^  if  this  averment  be  sufficient,  holder,  the  plea  in  bar  should  merely  traverse 

&  Bep.  76  a. — Cro.  Ehs.   818.    Bol.  Rep.  the  defendant's  title  without  sUting  the  phun- 

L— Giih.  Bistreas,  88.    Bao.  Ab.  Tender.  tiff's,  which  in  all  oases  is  sufficient. 
{«)  See  the  pleas  of  eviction,  and  the  notes. 
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DAiuoB   tiff,  and  not  the  olose,  soil,  and  freehold  of  the  said  defendant,  [or,  ^  ft 
?Ki.aAOT.  2."]  in  manner  and  form  as  the  said  defendant  hath  above  in  his  saii| 
avowry,  [or,  "  cognizance,"]  in  that  behalf  alleged.     And  this  the  sail 
plaintiff  prays  may  be  inquired  of  by  the  country,  Ac. 

Toayow-  [^Commencement  of  plea  in  bar ^  as  on^e,  1188.] — Because  he  sai^ 
g^^|TJ^  that  the  said  E.  F.  in  the  said  avowry  [or,  "cognizance,"]  mentioneij 
teumt,  ^  clid  i^ot  demise  the  Said  [place]  in  which,  Ac.  to  the  said  defendant,  ii 
traTerse  of  manner  and  form  as  the  said  defendant  hath  above  in  his  said  avowry  il 
^^?".  that  behalf  alleged.  And  this  the  said  plaintiff  prays  may  be  inquire^ 
"'^  of  by  the  country,  &c. 

To  an  [Commencement  of  plea  in  bar  as  a»^?,  1188.] — ^Because  he  sail 

dlnm'^      that  long  before  the  said  time  when,  &c.  to  wit,  on,  Ac.  at,  Ac.  (i 
fea^^by  aforesaid,  the  said  defendant  demised  the  said  place  in  which,  Ac. 
freeholder  the  appurtenances,  to  the  said  plaintiff,  to  have  and  to  hold  the  same 

^^jj^"     the  said  plaintiff,  from  the day  of in  the  year  last  afo 

defendant   for  onc  year  then  next  following,  and  folly  to  be  complete  and  ea( 
demised      and  SO  from  year  to  year  for  so  long  time  as  the  said  defendant 
t^^^tiff  pl^^'^*^^  should  respectively  please ;  by  virtue  of  which  said  demise, 
(r)!*^      said  plaintiff,  *long  before  the  said  time  when,  Ac.  to  wit,  on,  Ac. 
[*11961  aforesaid,  entered  into  the  said  [place]  in  which,  Ac.  with  the  ap| 
nances,  and  became,  and  until  and  at  the  said  time  when,  Ac.  was 
sessed  thereof,  and  being  so  possessed  thereof,  the  said  plaintiff 
wards,  and  during  the  continuance  of  the  said  tenancy,  and  before 
said  time  when,  Ac.  to  wit,  on,  Ac.  put  the  said  cattle  in  the  said 
claration  mentioned,  into  the  said   place    in  which,  Ac.   to   feed 
depasture  on  the  grass  there  then  growing,  and  which  said  cattle 
lawfully  in  and  upon  the  said  [place]  in  which,  Ac.   feeding  and 
pasturing  on  the  grass  there  then  growing,  from  thence  until  the  said 
fendant,  of  his  own  wrong,  at  the  said  time  when,  Ac.  during  the 
tinuance  of  the  said  tenancy,  took  the  said  cattle  in  the  said  decli 
mentioned,  in  and  upon  the  said  [place]  in  which,  Ac.  and  detained^ 
same  against  sureties  and  pledges,  until,  Ac.  in  manner  and  form  ad^ 
said  plaintiff  hath  above  complained  against  him  the  said  defen<* 
And  this,  Ac. — [  Conclttde  with  a  ver^ationj  as  antCy  1189,  5( 
form.']     ' 


To  avow- 
ry for  dis- 
tress dam- 
age feas- 
ant, that 
plaintiff 's 
cattle  es- 
caped into 
locuB  17^  quo 
through 
the  defect 
offences 
which  the 
oocupier 
ought  to 
have  re- 
paired (s). 


[Commencement  of  plea  in  bar ^  as  antCy  11S8.'] — Because  he 
that  the  said  plaintiff,  before  and  at  the  said  time  when,  Ac.  was  la^ 
possessed  of  and  in  a  certain  close,  Ac.  [state  the  plaintiff  *s  posset 
of  the  adjoining'  close^  arid  the  obligation  of  the  ocmtpier  of 
in  quo  to  repair  the  fence^  and  that  the  fence  was  out  of  repair^ 
that  plaixUiff^s  cattle  thereby  escaped  into  locus  in  quo,  as  in  the 
ante,  1103,  and  2  Sawnd.  284,  285  ;  1  Taunt.  529 ;  ar^  after  si 


(?)  See  the  avowry,  ante,  1068. 

(r)  The  demise  must  be  stated  aooording  to 
the  facts  ;  see  forms,  ante,  1058, 1102.  ^  to 
the  demise  being  foand  variant,  see  Hob.  72,  8. 

(«)  See  the  form  and  law,  2  Saund.  284  c, 
285,  n.  4.  289,  n.  7.— Plead.  A.  476,  7,  8;  and 
the  notes  to  the  form,  ante,  1103  and  780. 


When  the  occapier  of  the  locut  in  mto  is  I 
to  fence  i^ainst  an  hi'^kway^  see  tlie  i 
law,  2  Hen.  Bl.  527.^  WiJs.  120.    The^ 
form  wiU  also  serve  as  a  plea  in  bar 
avowry  for  rent,  and  shonld  be  pleaded,! 

Saand.  284  o 5  B.  &  C.  647. — 8  D.  & 

S.C. 
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fitek  escape^  proceed  as  follows  :"]*  and  remained  therein  until  the  said  daxaqi 
defendant,  before  the  said  plaintiflf  had  or  could  have  any  notice  that  '^^*^^- 
die  said  cattle  were  in  the  said  place  in  which,  &g,  (^  to  wit,  at  the 
aid  time  wben,  &c.  of  his  own  wrong,  took  the  said  ca^ttie  in  the  said 
place  in  which,  <&c.  and  unjustly  detained  the  same  against  sureties  and 
pledges,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
jjained  against  the  said  defendant.  And  this,  &c. — [Concltide  with  a 
terificatian^  as  antey  1189,  seventh  form;  see  2  Saund.  285  a.] 


\ 


[*Chmmencement  of  plea  in  bar,  as  ante,  1188.] — ^Because  he  saith,  [•ligj] 
(hat  the  said  [field  or  place],  called,  Ac.  now  lieth,  and  at  the  said  time  The  like, 
lien,  Ac.  did  lie,  and  from  time  whereof  the  memory  of  man  is  not  to  the  stating d^ 
«)tttrary,hath  lain  contiguous  and  next  adjoining  on  one  side  thereof  to  a  cer-  ^®"?*^t*» 

lain  [field  or  place]  called,  &c.  situate  and  being  in  the  said  parish  of to  k^p'T 

Jithe county  of and  separated  and  divided  therefrom  by  a  certain  hedge  gate  shut 

fr  fence,  and  in  which  said  hedge  or  fence,  long  before  and  at  the  said  time  ^''^• 
en,  &(i,  there  was  and  still  is  a  certain  gate  and  gateways  leading  from  and 
lof  the  said  [field  or  place]  called,  ifec.  into  the  said  [field  or  place]  called, 
I.  in  which,  &c.  ;  and  the  said  plaintiff  further  saith,  that  the  said  defend- 
t,and  all  other  the  tenants  and  occupiers  of  the  said  [field  or  place]  call- 
Ac.  in  which,  &c.  for  the  time  being,  from  time  whereof  the  memory 
man  is  not  to  the  contrary,  have  repaired  and  maintained,  and  have  been 
sd  and  accustomed  to  repair  and  maintain,  and  of  right  ought  to  have  re- 
ared and  maintained,  and  still  of  right  ought  to  repair  and  maintain  the 
'd  gate  or  gateway  in  the  said  hedge  or  fence  between  the  said  [field  or 
]  called,  &c.  in  which,  <&c.  and  the  said  [field  or  place]  called,  &q. 
often  as  occasion  hath  required,  and  to  keep  the  s^id  gate  or  gateway  in 
said  hedge  or  fence  shut  and  fastened,  to  prevent  the  escape  of  cattle 
m  and  out  of  the  said  [field  or  place]  called,  &c.  into  the  said  [field  or 
cc]  called,  &c.  in  which,  &c. ;  and  the  said  plaintiff  further  saith,  that 
'ore  and  at  the  same  time  when,  &e.  he  the  said  plaintiff  was  lawfully 
ssed  of  and  in  the  said  [field  or  place]  called,  &c.  and  being  so  pos-  ' 
~  thereof,  he  the  said  plaintiff,  a  little  before  the  said  time  when,  &c. 
the  said  cattle  in  the  said  declaration  mentioned  (the  same  being  the 
eof  the  said  plaintiff,)  into  the  said  [field  or  placej  called,  &c.  to  feed 
depasture  the  grass  there  growing  and  beings  as  it  was  lawful  for 
im  to  do  for  the  cause  aforesaid  ;  and  the  said  plaintiff  further  saith,  that 
^  rwards,  and  a  little  before  the  said  time  when,  <&o.  because  the  said  gate 
tfiesaid  hedge  or  fence,  between  the  said  [field  or  place]  called,  &c.  in 
lich,  &G,  and  the  said  [field  or  place]  called,  &c.  was  open,  and  not  shut 
id  fastened,  the  said  cattle  in  the  said  declaration  mentioned,  at  the  said 
when,&c.  strayed  and  went  without  the  knowledge  and  against  the 
of  die  said  plaintiff,  from  *and  out  of  the  said  [field  or  place]  called,  [  •1198] 
into  the  said  [field  or  place]  called,  <&c.  in  which,  &c.  and  remained 
in  until,  &c. — {^Conclude  as  in  the  preceding  form^  ante,  1196, 
Ml  the  asterisk.'] 

[Commencement  of  plea,  in  bar,  as  ante,  1188.] — Because  he  saith,  that  The  like 
said  place  in  which,  Ac.  before  and  at  the  said  time  when,  4c.  and  ^^^^ 

(0  As  to  this  aUegfttbii,  see  2  Sannd.  2S5,        («)  See  the  Bote  to  the  last  form. 
1;  bat  see  form,  PI.  A.  476,  7,  8,  which 

•■Bti  it  -v 
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DAMAas  from  time  whereof  the  memory  of  man  is  not  to  the  contrarj,  hath  beer 

"^^^"''  and  still  is,  contiguous  and  next  adjoining  to  a  certain  common  or  waste 

joins  a  Situate,  lying,  and  being,  in  the  parish  aforesaid  in  the  county  aforesaid 

common  and  that  the  said  defendant,  and  all  other  the  tenants  and  occupiers  of  the 

in  which  said  cIosc,  in  which,  &c.  for  the  time  being,  from  time  whereof  the  mem 

hIS'ritfht  ^^y  ^^  ™*^°  ^®  "^^  ^  ^^^  contrary,  hitherto  of  right  have  maintained  and  re- 
of  com-  paired,  and  until  the  neglect  hereinafter  mentioned  have  been  used  and  ac 
mon,  and    customed  to  maintain  and  repair  the  fence  between  the'said  close,  in  which, 

^ttiea-    *^'  ^^^  ^^^  ®^^^  common  or  waste  called ,  when,  and  as  often  as  oc 

caped         casion  hath  required,  and  should  require,  to  prevent  cattle  lawfully  being  in 

through      and  upon  the  said  common  or  waste  called ,  from  escaping  from  and 

fence  be^  out  of  the  Same  into  the  said  close,  in  which,  Ac.  And  the  said  plaintiflF 
twecn  the  further  saith  that,  Ac.  [Here  state  the  seisin  in  fee  and  prescriptive  right 
common  of  common^  as  aniey  1059.  If  by  a  copyholder ^  state  the  copyhold  and 
and  locut  ^f^i  qJ  common  as  ante,  1111.  Or  if  the  plaintiff  be  a  tenant y  state  the 
whfoh'de-  demise ,  as  ante,  1102, 1058,  or,  660,  and  then  proceed  as  follows  :]  and 
fendaut      being  SO  possessed  thereof,  he  the  said  plaijitiff  afterwards,  and  before  the 

have*!^     said  time  when,  Ac.  to  wit,  on  the  said day  of ,  put  his  said 

paired  {w)  Cattle  in  the  said  declaration  mentioned,  the  same  then  and  there  being  his 
own  commonable  cattle  levant  and  cotiohant,\n  and  upon  the  said  messuage, 
lands,  and  premises,  with  the  appurtenances  of  the  said  plaintiff,  into  the 
said  common  or  waste  called ,  to  depasture  the  grass  there  then  grow- 
ing, and  to  use  his  said  common  of  pasture  there,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  and  the  said  cattle  remained  there,  using  the 
said  common  or  pasture  there,  until  the  escape  thereof  hereinafter  mention- 
*  ed  ;  and  because  the  said  fence,  between  the  said  common  or  waste  called, 
Ac.  and  the  said  close,  in  which,  Ac.  before  and  at  the  said  time  when,  Ac. 
was  ruinous,  broken  down,  insufficient,  and  in  decay  for  want  of  necessary 
[*1199]  repairing  *and  amending  thereof,  the  said  cattle  of  the  said  plaintiff  in  the 
said  declaration  mentioned,  a  little  before  the  said  time  when,  Ac.  to  wit, 

on  the  said day  of A.  D. aforesaid,  escaped  out  of  the 

said  common  or  waste  called,  Ac.  into  the  said  close,  in  which,  Ac. 
through  the  said  defect  of  the  said  fence,  and  remained  therein  until,  Ac. 
— [Conclude  as  in  theform,  ante,  1196, /ro/n  the  asterisk.^ 

To  avoirry      [  Commencement  of  plea  in  bar^  as  ante^  1188.] — Because  he  saitb,  that, 
^^^      <fcc-  — IHere  state  the  seisin  in  fee  and  prescriptive  right  of  common  in  locus 
that  plain-  in  quo,  as  ante^  1059  ;  or  if  by  a  copyholder^  as  ante^  1111 ;  and  if  the 
tiff  had      plaintiff  be  a  tenant  after  the  seisin  and  prescriptive  right  of  common^  state 
ooBttmon     ^^^  demise  and  entry  j  as  ante,  560,  or  1058,  and  proceed  as  follows  ;]  and 
in  locun  in  the.  Said  plaintiff  being  so  possessed,  he  the  said  plaintiff  afterwards^  and 
guo  («)•     before  the  said  time  when,  A.  to  wit,  on  the  day  and  year  in  the  said  dec- 
laration mentioned,  turned  and  put  the  said  cattle,  being  his  own  common- 
able cattle,  levant  and  couchant,  in  and  upon  the  said  [messuage  and  land] 
with  the  appurtenances,  into  the  said  close,  in  which,  Ac.  to  feed  and  de^ 
pasture  on  the  grass  there  then  growing,  and  to  use  the  said  common  of  pas- 
ture of  the  said  plaintiff  there,  as  he  lawfully  might,  and  the  said  cattle 

(io)  See  the  notes  to  the  Ibrm,  ante,  1108,    Bait  at  Law,  241,  2.    8  Plead.  Aat.  472.    2 
1196,  and  a  form,  Morg.  005.  Bich.  C.  P.  240. 

(x)  Bee  the  forms,  2  WUs.  269.    Boote's 
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mained  and  contfamed  therein,  feeding  and  depaataring  on  tbe  grass  aahaoi 
Aero  then  growing,  and  nsing  the  said  common  of  pasture,  until  the  said  '*^'^''* 
fMeadant  of  his  own  wrong,  at  the  said  time  when,  &o.  took  the  said 
cittle  in  the  said  place,  in  which,  &c.  and  unjustly  detained  the  same 
agUD.st  sureties  and  pledges,  until,  &c.  in  manner  and  form  as  the  said 
daintiff  hath  above  thereof  complained  against  him.  And  this,  &c. — 
[Qmcbide  tcUh  a  verificaium,  as  ante,  1189.]  ^ 

[Qmrneneement  of  plea  in  bar,  as  anie,  1188,  seventh  form.'] — Be-  Tender  of 
ttose  he  saith,  that  after  the  taking  of  the  said  cattle  in  the  said  place,  ^^f^m. 
ii  which,  &c.  by  the  said  defendant,  and  before  the  impounding  of  the  pounding 
ttune,  to  wit,  on  the  same  day  and  year  in  the  said  declaration  mentioned  (y)- 
hi  the  *count]r  aforesaid,  the  he  said  plaintiff  tendered  and  offered  to  pay  [*1200  ] 
k  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — , 
rf  lawful  money  of  Great  Britain,  as  amends  for  the  said  damage  done 
k  the  said  defendant  by  tbe  said  cattle  in  the  said  place,  in  which,  Jkc. 
ii  aforesaid,  and  which  was  then  and  there  sufficient  amends  for  the 
•me ;  which  said  sum  of  £ —  the  said  defendant  then  and  there  wholly 
to  accept  from  the  said  plaintiff,  and  unjustly  detained  the  said 
ilttle  against  sureties  and  pledges,  Ac.  until,  Ac.  in  manner  and  form  as 
fte  said  plaintiff  hath  above  thereof  oomplained.against  the  said  defend- 
«Dit.    And  this,  &c. — {^Conclude  with  a  verificoition,  as  ante,  1189, 
form.j 


•REPnCATIONS  IS  TRESPASS.  [•1201] 


^^^knUiter  to  general  issue,  as  ante,  1154,  and  commencement  ofrepli-       » 
to  the  special  plea  as  follows: — [And  the  said  plaintiff  as  to  the  <*»»"*^- 
id  plea  of  the  said  defendant  by  him,  [secondly]  above  pleaded,  as  to  ^^^ 
said  several  trespasses  in  tbe  introductory  part  of  that  plea  mention-  mentof  a 
and  therein  attempted  to  be  justified,  saith,  that  the  said  plaintiff,  by  repHoa- 
n  of  any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  ^^^^  * 
barred  from  having  and  maintaining  his  aforesaid  action  thereof  piea  in 
t  the  defendant,  because  he  saith,  that,  &c. — [Bere  state  the  sub-  trespasa 
nafier  of  the  replication.]  lunnoZ 

And  this  the  said  plaintiff  is  ready  to  verify ;  wherefore  the  sai3  g.  Conciu- 
'  tiff  prays  judgment  and  his  damages  by  him  sustained,  by  reason  of  sion  with  a 
'^mitting  of  the  said  trespasses  to  be  adjudged  to  him,  &c.  ▼erifioa- 

reehidi  nan  ut  supraJ] — ^Because  he  saith,  that  the  said  sum  of  To  plea  of 

^       -^  '  tender  that 

the  fonoB  of  plea  in  bar  and  repU-  warded  to  a  public 'pound,  it  was  held,  that  a  ^^^  ^^^ 

t  Morg.  60S.— GUbb   Diatrees  by  Hunt,  tender  of  amends  made,  while  they  were  in  the  gufSeient 

Co.  147  a. — 8  Lntw.  1696 — See  1  priTate  pound,  was  not  too  late,  4  Bing.  280.    /  v 

.  286.— 1  Taunt  261.    See  plea,  ante,  (a)  See  pleas,  ante,  1063  to  1066,  and  as  to  ^  '' 

Where  cattle,  diatrained  damage  ftas-  Uiis  replioatipn.  Com.  Dig.  Pleader,  8  M.  86.— 

wbeie  m  a  private  pound,  and  the  die-  1  Marsh.  220,  and  the  replieatioiis  to  pleas  of 

aer  sdimtled  th^  were  about  to  be  for-  tender,  ante,  1161  to  1166. 

Vol.  m.  82 
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"       £ —  in  thd  said  plea  mentioned,  and  therein  alleged  to  bave  been  teor 
oKHjiiUL.  jgj.gj  |jy  ^}jg  g^j^  defendant  to  the  said  plaintiff  as  aforesaid,  was  not 

sufficient  amends  for  the  said  trespasses,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  plea  alleged.  And  this  the  said  plain- 
tiff prays  may  be  inquired  of  by  the  country,  &c. 

To  a  plea  [Precludi  non^  vt  suj^a.l — ^Because  he  saith,  that  the  trespasses  in 
rLo^vwed  ^^^  ®^^^  declaration  in  this  action  mentioned,  are  not  the  same  trespasses 
'  Against  as  thoso  in  the  said  last  plea  mentioned,  and  for  and  in  respect  whereof 
plaintiff,  the  Said  supposed  judgment  in  the  said  last  plea  mentioned  was  recovered. 
the  vMdiot  ^"^  ^^^^  *^®  ^^^^  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

was  for 

same  [Precludi  nofiy  as  anle^  1201.] — ^Because  he  saith,  that  the  said  de- 

ncUon  °'  fendant  at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the 
De  injuria  cause  by  him  in  his  said  [second]  plea  ^alleged,  committed  the  said' 
or  de  son  several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  in 
Ineane'ib)  ™^^^^^  ^^^  ^^^^  ^^  ^^^  ^^'^  plaintiff  hath  above  in  his  said  declaration 
rM2021  eomplained  gainst  the  said  defendant.  And  this  the  said  plaintiff  prays 
'■  -•  may  be  inquired  of  by  the  county,  &o. 


I    TO 


^^^j^         [Precludi  non^  as  antSj  1201.] — Because  he  saith,  that  the  said  defen- 

De  injuria  ^^"*  ^^  *^®  ®*^^  *™®  when,  Ac.  of  his  own  wrong,  and  without  the  cause 
to  ton  as-  by  him  in  his  said  [second]  plea  alleged,  committed  the  said  several  tres- 
tauU  de-  •  passes  in  the  said  plea  attempted  to  be  justified,  in  manner  and  form  as 
me$nt  (c).  ^j^^  g^^j^  plaintiff  hath  above. in  the  said  [first]  count  of  his  said  declara- 
tion complained  against  the  said  defendant.  And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  £c. 

To  plea  of  \^Precludi  non^  as  arUe,  1201.] — ^Because  he  saith,  that  long  before  and 
demanV!  ^^  ^^®  ^^^^  *^°^®  whoD,  Ac.  in  the  said  [first]  count  mentioned,  one  E.  P. 
that  E.  F.  was  lawfully  possessed  of  a  certain  [dwelling-house]  with  the  appurtenan- 
^"Jd*f  ^®^'  situate  and  being  in  the  [parish]  aforesaid,  and  being  so  possessed 
house.^and  thereof,  the  said  defendant,  just  before  the  said  time  when,  &c.  in  the  said 
that  plain-  [first]  count  mentioned,  was  wrongfully  and  unjustly  in. the  Said  [dwelling- 
tiff,  Q8  his  house,]  making  a  great  noise  •and  disturbance  therein,  and  stayed  and  con- 
made^the  tinned  therein  making  such  noise  and  disturbance,  without  the  license  or 
supposed  consent,  and  against  the  will  of  the  said  E.  F.  for  a  long  space  of  time  to  wit 
assauitto   ^j^^Q  ^Lud  at  the  said  time  when,  &c.  in  the  said  [first]  count  mentioned,  and 

turn  dtfen-  '  ■■         -*  .  * 

dant  out  (6)  See  the  form,  1  Rioh.  G.  P.  160.  When  defense  of  his  possession,  &c.;  or  wheneTer,  in 

(^)<  this  replication  is  proper,  see  Com.  Dig.  Plead-  answer  to  the  defendant's  plea  of  ton  oMiauU, 

[  *1203]  ®'*  ^'  ^^>  ^    1  B.  &  P.  76.— -2  Bla.  Bep.  he  relies  upon  new  matter,  he  should  not  reply 

^  -•  1165. — 11  East,  70,  461.— 2  Camp.  629,  and  generally  de  injuria,  hut  should  state  soch 

ante,  toI.  i.  Index,  **  De  Injuria.**    A  repli-  new  matter,  as  in  the  following  forms,  aooord- 

cation  de  injuria,  where  it  ought  not  to  be  ing  to  the  facts,  and  in  Carth.  280;  and  2Bla.* 

used,  is  cured,  by  verdict,  Hob.  76.— Sir  T.  Bep.  1165  —Ante,  toL  i.  Index,  "De  Injuria,** 
Raym.  60,  but  it  is  bad  on  general  demurrer.        {d)  The    general    replication    de    injuria 

— 8  Lev.  65.  would,  in  this  case,  be  improper,  as  the  assault 

(c)  See  the  pleas,  ante,  1067  to  1071,  and  pleaded  by  the  defendant  is  not  here  denied, 

as  to  this  replication  in  general,  see  Co.  Di.  but  confessed  and  avoided.    See  a  easepre- 

Plea.  8  M.  16  and  F.  18,  &c.  Skin.  887.     See  cisely  simiUr  in  Carth.  280;  and  2  Bla.  Bep. 

forms,  1  Ri.  C.  P.  150.— 2  Rich.   C.  P.  57.—  11G5.— Skin.  387;  and  the  note  to  the  pre- 

Plead.  A.  447.    The  replication  may  in  general  ceding  form.     As  to  stating  the  defence  of 

be  de  injuria  as  in  the  above  form;  but  whdn  possession,  see  ante,  1073. 
\\i  fact  the  plaintitf  mul'<)   the  first  ns^nult  in 
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{hereby  then  and  there  greatly  distarbed  and  disquieted  the  said  E*  F.  and  ^J^ 
Iris  family,  in  the  peaceable  and  quiet  possession,  use,  and  enjoyment  of  "" 
Ae  said  [dwelling-house]  whereupon  the  said  plaintiff,  at  the  said  time 
vheQ,  &c.  in  the  said  [first]  count  mentioned,  as  the  servant  of  the  said 
E.  F.  and  by  his  command,  requested  the  said  defendant  to  cease  his  said 
Doise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the  said 
[dwelling-house]  which  the  said  defendant  then  and  there  refused  t<^do ; 
whereupon  the. said  plaintiff,  as  such  servant  of  the  said  E.  F.  and  by  his 
command,  gently  laid  his  hands  upon  the  said  defendant  in  order  to  remove 
the  said  defendant  from  and  out  of  the  said  [dwelling-house,]  as  he  law- 
fully might  for  the  cause  aforesaid,  and  which  said  laying  of  hands  by 
the  said  plaintiff  on  the  said  defendant  in  manner  and  for  the  cause 
aforesaid,  was  the  said  supposed  assault  by  the  said  defendant  in  his  said 

5 second]  plea  mentioned  to  have  been  committed  by  the  said  plaintiff,  and 
lereapon  the  said  defendant  being  thereby  then  and  there  greatly  irritated 
and  enraged,  at  the  said  time  when,  &c.  in  the  said  [first]  count  mention- 
ed, of  his  own  wrong  committed  the  said  trespasses  in  the  introductory 
part  of  the  [second]  plea  mentioned,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  the  said  defendant.  And  this 
die  said  plaintiff  is  ready  to  verify.  And  the  said  plaintiff  is  also  ready 
to  verify,  that  he  did  not  assault  the  said  defendant  as  in  the  [second]  plea 
mentioned,  elswhere  than  in  the  said  [dwelling-house]  of  the  said  E.  F. 
Wherefore  he  prays  judgment  and  his  damages  by  him  sustained,  on  oc- 
casion of  the  committing  of  the  said  trespasses  in  the  introductory  part  of 
the  said  [second]  plea  mentioned,  to  be  adjudged  to  him,  &c, 

[Precludi  naUj  as  antey  1201.] — ^Because  he  saith,  that  the  said  plain-  to  pica  of 
tiff  long  before  and  at  the  said  time  when^  &c.  in  the  said  [first]  count  men-^  dcfoose  of 
tioned,  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  Possession 
close,  with  the  appurtenances,  situate  and  being  contiguous  and  next  ad-  ante,  10*75, 
joining  to  the  said  close  of  the  said  defendant  in  the  said  [second]  plea  that  plain- 
mentioned,  and  that  the  said  plaintiff  and  all,  Ac.     [Here  state  the  pre-  ^^^^^^ 
.ieriptive  or  other  right  of  way^  as  ante,  1118,  Jjfc,  and  then  proceed  as  ^fy  over 
.'  foUows:'\  wherefore  the  said  plaintiff  afterwards,  and  at  the  said  time  when,  the  close. 
tQ.  in  the  said  [first]  count  mentioned,  was  about  to  put  his  said  cattle 
into  the  said  close  of  the  said  plaintiff  in  the  said  [second]  plea  mentioned, 
to  depasture  the  grass  there  then  growing,  and  thea  and  there  endeavored 
'to  open  the  said  gate  in  the  *said  plea  mentioned  in  order  to  lead  his  said  [  *1204] 
tatUefrom  and  .out  of  the  said  king's  public  highway,  in  and  along  the  said 
way.in  the  Sftid  close  of  the  said  defendant  unto  and  into  the  said  close  of 
the  said  plaintiff  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ;  and 
ftereupon  the  said«defendant  at  the  said  time  when,  &c.  in  the  said  [first] 
toant  mentioned,  of  his  own  wrong  committed  the  said  several  trespasses 
ia  the  introductory  part  of  the  said  [second]  plea  mentioned,  in  manner 
ind  form  as  the  said  plaintiff  hath  above  in  his  said  declaration  alleged. 
And  this,  &c. — [  Conclude  with  a  verificaUon^  as  ante^  1201.] 

[Similiter  to  the  general  issue  j  as  ante^  1144.  To  second  plea  precludi  To  justifi- 
Jnofi,  as  ante^  1201.] — Because,  protesting  that  the  said  writ  of  our  said  5er  aT/T-I 
lord  the  king,  called  a  latitat j  was  not  issued  out  of  the  said  court  of  our  tat  hnd  '* 


\ 
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M       said  lord  the  king  before  the  king  himself,  direeted  to  the  said  sheriff  of 

™^   or  delivered  to  the  said  sheriff  to  be  executed,  and  that  such  war* 

warrant     ^^^^  ^^  "^^  thereupon  made  by  the  said  sheriff,  or  delivered  to  the  said 
protesting  defendant  in  manner  and  from  as  the  said  defendant  hath  above  in  his  said 
the  issaing  [second]  plea  in  that  behalf  alleged ;  for  replication  nevertheless  in  this  be* 
aiidwivr^^  half  tho  said  plaintiff  saith,  that  the  said  defendant  at  the  said  time  wbeB| 
rant,  and    &c.  in  the  Said  [first]  count  of  the  said  declaration  mentioned, of  hisowii 
de  injuria  wrong,  and  without  the  residue  of  the  cause  in  bis  said  [second]  plea  al« 
restdue^of   ^^S^^  *(/)>  [}^^^^  the  Said  assault  in  the  said  first  count  mentioned,  opoa 
the  plea(<)  the  Said  plaintiff,  and  pushed,  forced,  and  thrust  the  said  plaintiff  from  and 
out  of  the  said  messuage  or  dwelling-house  in  the  said  first  count  mentioiH 
ed,  into  the  said  street  therein  also  mentioned, and  while  the  said  plaintiff 
continued  on  the  ground  in  the  said  street,  pulled,  hauled  and  dragged  hitt^ 
upon  his  back  through  the  mud  and  dirt  in  and  along  the  said  street,  and*-^ 
for  the  distance  and  length  of  way  in  the  said  first  count  also  mentionedjj 
and  thereby  hurt,  brusied,  and  wounded  the  said  plaintiff  and  imprisoned 
him  the  said  plaintiff,  and  kept  and  detained  him  in  prison  for  the 
[*1205  ]  *space  of  time  in  the  said  first  count  mentioned ;  and  also  at  the  said  ti 
when,  &c.  in  the  said  second  count  of  the  said  declaration  mentioned,  ~ 
tore,  damaged,  and  spoiled  the  clothes  and  wearing  apparel  of  the 
plaintiff  in  thie  said  second  count  mentioned,  to  wit,  at,  &c.  (venue^  af<Nre* 
said,]  in  manner  and  form  as  the  said  plaintiff  hath,  in  and  by  the  said  [Mfi 
and  second  counts  of  ]  his  said  declaration,  above  complained  against  the 
said  defendant.    And  this  the  said  plaintiff  prays  may  be  inquired  of  bf 
the  country,  &o. 


Repiioa-         [Precludi  non,  as  ante^  1201.] — ^Because  he  saith,  that  the  said  defend^ 

^^vL  ^sti-  ^^^^'  ^^  ^^^  ^^^  ^^^  when,  Ac.  in  the  said  declaration  mentioned,  of  th^ 

fyi^g'mi-'  ^^^  wrong,  committed  the  said  £req)asse3  in  the  introductory  part  of  tl 

der  a  writ  plea  mentioned,  to  a  greater  degree,  and  with  more  force  and  violence  th 

iltte^^'  ^  ^^  necessary  for  the  purpose  in  that  plea  mentioned,  in  manner  and  foni| 

and  brais-  ^  the  Said  plaintiff  hath  in  and  by  the  said  declaration  complained 

ing.  &o.  the  said  defendants.    And  this,  Ac — [  Conclude  with  a  ver^aikmj 

attempted 

a  resoae.        [PrecJudx  ntm\  as  ante,  1201.] — ^Because  he  saith,  that  before  the  sa 

d'^t  b^'  times  when,  Ac.  and  at  the  time  of  making  the  demise  hereinafter  nei 

plaintiff  mentioned,  and  from  dience  hitherto,  one  E.  F.  was  and  still  is  seise( 

more  than  in  his  demesne  as  of  [freehold  for  the  term  of  his  natural  life,]  of  and  ii 

was  ne«Ma-  h^q  gQ\^  out-house  in  which,  Ac.  in  the  said  [second]  plea  mqntioned^  and 

1 1r^diJti^       (*)  ^^  ^^  P^^>  ^^*  ^^^'    ^''f^^o^  pn>-       <^)  As  to  the  nwtaAtj  of  nplyiiig 

'  dftmftffe  **"  ^^  warrant  is  stated  io  the  plea,  the    cially,  see  7  Moore,  88.-2  Gampb.  176.- 

fcasaiS^  plaintiff  cannot  reply  <fe  injuria  generally,    Wils.  20,-6  B.  &  A.  220— Ante,  toL  L  Ind 

thatE  F  ^^  ^^'^  sitner  trayerse  the  issning  of  the    '*  TVupem.**    As  to  what  evidenoe  a" 

was  seised  ^^^  ^'  Warrant,  or  that  the  trespasses  were    under,  see  1  Btark.  66^— See  iDie,  for 

Af//wfM.*f.  committed  in  due  execution  thereof,  showing    1088,  &c 

mio  and  ^^^^^  ^°*  ^^8'  Pleader,  F.  18, 19,  20,  &o.—        (h)  See  pleas,  ante,  1092,  4.— The 

demW  1  B.  &  P.  76.-16  East,  82,  and  sometimes    cation  </•  injuria  is  in  general  saffieleb*, 

same  to  ^^^^^  showing  why,  2  Yoang  &  Jer  801;    cept  where  the  plaintiff  and  detodsM 

nlaintiff  *^^  '^"^^^  ^^^'  ^  Index,  *<  De  Injuria,"  tenants  in  oommoti,  or  when  defendant 

Vhere-  '  (/)  ^^t  instead  of  the  long  repetition  be-    tifies  as  servant,  and  this  replication 

fore  de-  ^^^  the  brackets,  say  ••  committed  tfu  tree^    often  be  useflil,  in  order  to  narrow  the 

fondant  of  P^*^'  ^"  ^  introductory  part  of  th£  taidplea    denoe  to  be  addooed  upon  the  trial,  1  ' 

own  "*««*«>««'•••  212. 


wrong, 
ftc.  ih). 
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beiBg  10  seized)  long  before  the  said  time  when,  &c.  to  wit,  on  the— ^  ^J?. 

Jiyof -^— A,  D. the  said  E.  F.  demised  the  said  [out-house]  in       *""' 

vUeh,  Ac.  in  the  said  [second]  plea  mentioned,  amongst  other  things  to 
tksaid  plaintiff,  to  have  and  to  hold  the  same  to. the  said  plaintiff  from 
teiceforth  for  one  whole  year  then  next  following,  and  so  from  year  to 
JUT  BO  long  as  they  the  said  E.  F.  and  plaintiff  should  respectively  please. 
%  virtue  c?  which  said  demise,  the  said  "^plaintiff  afterwards,  and  before  [*1206] 
Ae  said  time  when,  Ac.  to  wit,  on  the  — —  day  of  — > —  A.  D.  — - 
ibcesaid,  entered  into  the  said  [ont^house]  in  the  said  [second]  plea 
jmdooed,  in  which,  <fec  with  the  appurtenances,  and  became  and  was 
ttereof  possessed,  and  being  so  possessed,  and  the  said  E.  F.  being  still 
IhiDg,  to  wit,  at,  &c«  (vemie)  aforesaid,  the  said  plaintiff  continued  so 
pnesseio!  the  said  [oot-faouse]  in  the  said  [second]  plea  mentioned,  un- 
•pr  aod  by  virtue  o(  the  said  demise,  from  thence  until  the  said  defendant 
ing  the  continuavee  of  the  said  tenancy,  to  wit,  at  the  said  time  when, 
pk  of  his  own  wrong,  broke  and  entered  the '  said  [out-house]  in  which, 

in  the  said  [second]  plea  mentioned,  and  the  said  defendant  unlaw- 

ly  became  possessed  thereof,  and  the  said  .defendant  unlawfully  com- 

the  said  trespasses  in  the  introductory  part  of  the  said  [second] 

B^tiooed,  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
eomplained  against  the  said  defendant.    And  this,  £c. — {^Conchule 

a  fferijicaiionf  as  ante^  1201.] 

\  [Predudi  non^  as  anU^  1^01.] — ^Because  he  saith,  that  the  said  close,  To  a  plea 
i  the  said  [second]  plea  mentioned,  before  and  at  the  said  time  when,  o^  ^trem 
ft,  did  lie,  still  doth  lie,  contiguous  and  next  adjoining  to  a  certain  ^^ 
Inmon  and  public  king's  highway,  in  the  parish  aforesaid,  and  that  the  defect  of 

defendant  and  all  other  the  tenants  and  occupiers  of  the  said  close  ^'^^^^  (0- 
iririeh,  Ac.  with  the  appurtenances,  for  the  time  being,  from  time,  Ac.  [*1207  ] 
e  ttate  ike  obligation  to  repair ,  and  the  defect  of  fences^  and  that 
plaintiff^s  cattle  beinff  driven  (k)  alonff  the  way  thereby  escaped  into ' 
close^  as  ante^  1103,  and  then  proceed  as  fol  lows:'\ — and  remained  and 
l^inned  in  the  said  close  in  which,  Ac.  until  the  said   defendant  at  the 
lid  time  when,  Ac.  in  the  said  [first]  count  mentioned  and  before  the 
lid  plaintiff  could  drive  the  said  cattle  from  and  out  of  the  said  close  in 
lich,  Ac.  of  his  own  wrong,  seized,  took,  and  drove  away  the  said  cat- 
kind  impoonded  tiie  same,  and  kept  and  detained  the  same  so  impounded 
p  the  said  space  of  time  in  the  said  [first]  count  mentioned.    And 
My  Ae. — [Ckmclude  with  a  verification^  as  ante^  1201.] 

[PreclMdi  non^  as  ante^  1201.] — ^Because  he  saith,  that  after  the  tak-  !Foapim 
f*«id  impounding  the  said  cattle  in  the  said  declaration  mentioned  by  of  distress 
said  defendant  in  the  name  of  a  distress,  in  manner  and  form  as  the  feasant, 
^defendant  hath  in  his  said  [second]  plea  in  that  behalf  above  alleged,  that  defen- 
it,  on,  Ac  aforesaid,  at,  Ac.  (venue}  aforesaid,  the  said  defendant  ^^JL^^Is- 
and  disposed  of  the  said  cattle  to  his  own  use,-in  manner  and  tress  to  his 
Nd  as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  own  use 
fcndaat.      And  this,  Ac. — [^Conchide  with  a  verification^  as  a/nte^  ^^^ 

D  te  a  ftm,  Vorg.  6S9,  ind  see  ant^,       (0  See  the  form,  8  Wils.  20;  and  see  4  T. 
k     .  H  864.— 1  Stark.  C.  N*.  P.  178. 

^)  2  Heo.  Bla.  527^D7«r,  866.  * 
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iL  TO         l^First  plea^  special  similiter  to  plea  of  general  issue^  secondplea  asfnlr 

PBOPEBTT. 


'"*^^^''  lows:'\ — And  as  to  the  plea  of  the  said  defendant,  by  him  [secondly] 


Bepiiear     A^ove  pleaded  as  to  the  several  trespasses  in  the  introductory  part  of  that 
tionto  a    plea  mentioned,  and  therein  attempted  to  be  justified,  the  said  plaintiff 
joitific^     says,  IPrecludi  norij  as  ante^  1201]  because  he  says,  that  after  the  re- 
•  writ'of'  covery  of  the  said  judgment  which  the  same  writ  of  fieri  facias  was  found- 
neri  facias  cd  upon  and  issued,  and  before  the  issuing  of  the  said  writ  of  fieri  facias, 
ante.  1132,  in  the  Said  [second]  plea  mentioned,  and  the  levying  of  execution  as  afore- 
^J"J^^*  said,  to  wit,  on,  &c.  a  certain  writ  of  error  of  our  said  lord  the  king  Vai 
iras  allow-  duly  issued  out  of  Chancery,  directed,  &c,  commanding  him,  £c.      [Here . 
ed  before    set  out  the  writ  of  error  in  the  past  tense"}  as  by  the  said  writ  of  error  now 
^derthe    remaining  with  the  proper  oflScer  of  the  court  of  our  said  lord  the  king,  be- 
execation.  fore  the  king  himself,  in  that  behalf,  not  yet  returned  by  the  said  officer, 
[  •1208]  more  fully  appears  ;  which  said  writ  of  error  afterwards,  and  before  the 
said  time  when,  &c.  to  wit,  on,  &c.  was  duly  allowed,  according  to  the 
course  and  practice  of  the  said  court,  and  at  the  said  time  when,  &c.  was 
in  full  force  and  effect,  and  was  a  supersedeas  to  the  said  writ  o{  fieri 
facias,  upon  the  said  judgment,  and  wholly  superseded  the  execution  of 
the  said  writ  of  fieri  facias ;  and  that  afterwards,  and  before  the  said  time 
when,  &c.  to  wit,  on,  &c.  at,  &c.  (yenrie^  aforesaid,  the  said  plaintiff 
duly  gave  notice  to  the  said  defendant,  and  to  the  said  other  defendants, 
of  the  said  writ  of  error,  and  of  the  said  allowance  thereof,  and  then  and 
there  duly  required  by  the  said  defendant,  and  the  said  other  defendant,s 
to  cease  to  execute  the  said  writ  oi  fieri  facias,  but  that  the  said  defen- 
dant and  the  said  other  defendants,  then  and  there  wholly  neglected  and 
refused  to  comply  with  the  said  request ;  and  after  they  so  had  notice  of 
the  said  writ  of  error,  and  the  said  allowance  thereof  as  aforesaid,  commit- 
ted the  said  several  trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  has  above  thereoi 
complained  against  him.    And  this,  £c. — [  Conclude  with  a  verificcUiony 
^  as  ante  J 1201.] 


m.  TO         J[^Precludi  non^  as  ante^  1201.] — Because  he  saith,  that  the  said  [dose] 

piMpnTT.  ^Q  ^^^  ^^^  declaration  mentioned,  in  which,  &c.  •now  is,  and  at  the  said 

To  libtrum  several  times  when,  &c.  was  the  [close,  soil  and  freehold  of  the  said  plain- 

ientmen"    tiff,  (n),  and]  not  the  close,  soil,  and  freehold  of  the  said  defendant  in 

<tiiR,  denial  * 

of  plea  ^^^  If  the  pluntiff  has  been  in  possession  -  reason  to  apprehend  that  the  defendant  maj 

{m),            twenty  years  inversely,  this   is  a  good  plea,  2  be  able  to  prove  that  he  was  seised  of  any  close 

[•1209]  Taunt.  157.    When  the  name  of  3ie  close,  or  in  the  same  parish,  it  is  necessary  to  new  as- 

the  abuttals  thereof,  have  been  set  forth  in  the  sign,  setting  out  the  name  and  abuttals  in  the 

declaration,  with  such  certainty  as  to  preclude  form,  post,  1216.    See  1  Sauod.  299  b,  o;  but 

the  possibility  of  t^e  defendant's  having  an-  not  so  if  the  dose  be  named  in  the  declaratloo« 

other  close  of  the  same  name,  or  abuttals  in  2  D.  &  R  719.— 1  B.  &  C.  489,  S.  C — ^Ante, 

the  same  parish,  the  above  replication  will  suf-  vol.  i.  Index,  "  Liberum  Tentmenlum,** 

fice.    This  replication  must  conclude  to* the  {n)  This  allegation  is  not  neoessaxy;  it  ii 

country,  2  Lutw.  1401. — Com.  Dig.  Pleader,  8  sufficient  to  traverse  the  close  being  th«  do- 

M.  84.— 11  East,  70,  71 ;  and  Id.  n.  a.     If  the  ftndant's,  and  where,  in  ikct,  the  loeut  in  giw 

plaintiff  claim,  as  tenant,  &a  under  the  de-  was  not  the  plaintiff 's  ft^eehold,  this  allegatiaa 

rendant,  the  plea  mu^t  be  special,  a.*i  in  the  should  be  omitted.    Std  giMerc»  Com.    I>ig. 

following  form.    When  the  close  is  not  set  Pleader,  8  K.  84. 
forth  with  name  or  abuttals,  and  there  is  any 
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BanDerand  form  as  the  said  defendant  hath  above  in  his  said  [second]  plea    '^  ^ 
lUeged.   And  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &o.  pbopqltt. 

[Brecbidi  non,  as  ante,  1021.]— Because  he  saith,  that  whilst  the  said  To /i^erum 
[dwelling-house]  was  the  [dwelling-house]  and  freehold  of  the  said  defend-  /tTm^^de" 
iDt,  and  before  the  said  time  when,  &o.  to  wit,  on,  &c.  [^dai/ of  demise']  at,  mise  by 
Ac.  (yemte}  aforesaid,  the  said  defendant  demised  the  said  [dwelling-house]  ?®^®H*^* 
Yith  the  appurtenances,  to  the  said  plaintiff,  to  have  and  to  hold  the  same  z^?  ^  ^ 
to  the  said  plaintiff  for  and  during  and  unto  the  full  end  and  term  of  one 
jear  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so 
'from year  to  year,  for  so  longtime  as  they  the  said  plaintiff  and  defendant 
sbould  respectively  please  [or  if  the  demise  be  under  an  indenture  of  lease 
tkn  set  forth  tiie  tease  and  habendum,  as  ante,  574]  ;  by  virtue  of  which 
Aid  demise,  the  said  plaintiff  afterwards,  and  before  the  said  time  when, 
;Jbe.  entered  into  the  said  [dwelling-house]  and  became  and  was  possessed 
"  ^reof,  and  continued  so  thereof  possessed  from  thence,  until  the  said  de- 

dant  aflerwards,  and  during  the  continuance  of  the  said  demise,  to  wit, 

the  said  time  when,  &c.  of  his  own  wrong,  broke  and  entered  the  said 

[direlling-house]  and  committed  the  said  several  trespasses  in  the  introduo- 

part  of  the  said  [second]  plea  mentioned,  in  manner  and  form  as  the 

id  plaintiff  hath  above  thereof  complained  against  the  said  defendant. 

d  this,  &c. — [^Conclude  with  a  verification,  as  ante,  1201.] 

[Prechdinonj  as  ante,  1201,] — ^Because  he  saith,  that  the  said  defendant,  To  a  plea 
the  said  time  when,  &c.  of  his  own  wrong,  and  without  the  leave  and  li-  denial'*"' 
^ie  of  the  said  plaintiff  to  the  said  defendant,  first  given  and  granted  in  lioenseCp). 
behalf,  comniitted  the  said  several  trespasses  in  the  introductory  part 
the  said  second  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  [  ^210] 
'  above  thereof  complained  against  him  the  said  defendant.     And  this 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  £c. 

[Precludi  nan  as  ante,  1201.] — ^Because,  protesting  that  the  said  sap-  Replioa- 
I»^  license,  if  any  such  ever  were  given,  was  obtained  by  a  false  and  *^*5*''*^* 
ftwdalent  representation  of  and  by  the  said  defendant,  for  replication,  nev-  J^^^*" 
crtheless,  in  this  behalf,  the  said  plaintiff  saith,  that  before  the  said  time  oounter- 
[rtefl,'4c.  in  the  said  declaration  mentioned,  to  wit,  on,  &c.  at,  &c.  (ve-  °^«*<*  (rt« 

)  the  said  supposed  license  was  revoked,  recalled,  and  countiermanded 

ttie  said  plaintiff.    And  this,  &c.  whereof,  &c. 

(o)  la  treBpaas  ibr  aasaalting  and  impris-  the  plea,  although  it  did  not  allege  that  W.  C's 

^ot  plaintiff  the  defendants  pleaded  that  interest  in  the  land  was  oontinuing    when 

n^  was  trespassing  on  defendant's  close,  plaintiff  entered  to  cat  the  teazles,  4  Bing.  202; 

pUntiff  ieplied,  that  the  defendants  had  and  see  the  forms  of  replication  there. 

"■ng  in  the  close,  except  under  R.  N.  G  ;        (p)  See  forms,  9  Wentw.  24.— Plead  A.  491. 

bdbre  the  time  when,  &c.  and  before  de-  No  new  assignment  seems  necessary,  11  East, 

had  anything  in  the  cliSse,  R.  N.  G.  451.— 2  Cro.  87.— Com.  Dig.  Pleader,  R  6. 

it  from  year  to  year  to  W.  C.;  that  When  a  new  assignment  is  advisable,  8  Campb. 

Cpennitted  plaintiff  to*  plant  a  crop  of  516.    See  a  replication  of  excess.  Id. — Ante, 

io*  OB  condition  that  W.  C.  should  have  1205.     . 

hsif  of  the  crop,  and  plaintiff  the  other  ;        (g)  See   .the    notes    to    the  above  form, 

tint  pUintiff  entered  to  cut  his  teazles.  Quart,  if  the  last  form  would  not  sniBoe,  11 

B  defendants  assaulted  him.    It  was  held-.  East,  451. 
tin  replioatian  was  a  sufficient  answer  to 
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^.  TO  rpreebidi  nan^  a$  amUe^  1101.1 — ^Becaoee  he  miith,  that  just  before  the 
^^^^^^  saiu  time  when,  Ac.  the  said  catUe  in  the  said  declaration  mentioned,  were 
To  a  plea  '^I'ongfuUy  turned  and  driven  by  the  said  defendant,  from  and  out  of  the 
of  escape  said  highway  into  and  upon  the  said  close,  or  piece  or  parcel  of  land  in 
through  which,  &c.  and  upon  that  occasion,  and  by  means  and  in  consequence 
fences,^  thereof,  the  said  cattle  were,  at  the  said  first  time  when,  &c.  in  the  said 
that  defen-  close  in  which,  &c.  depasturing  on  the  grass  there  then  growing,  and  do- 
^°*  ***™-  ing  damage  there,  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
tie  into^o-  ^^  complained  against  him  the  said  defendant.  And  this,  <&c. — [  Conclude 
CU8  in  quo  wUh  a  verificoiion,  as  ante^  1201.] 

(r). 

of  racaw         [Preckidi  non^  as  ante^  1201.] — ^Because  he  saith,  that  the  said  banks, 
through     mounds,  and  fences,  between  the  said  closes  of  the  said  defendant  and  the 
defect  of    Said  closc,  or  piece  or  parcel  of  land  of  the  said  plaintiff,  before  and  at  the 
th^ef  -  ^^^^  several  times  when,  &c.  in  the  said  plea  of  the  said  defendant,  and  in 
dant's  cat^  ^^^  ^^^^  declaration  above  respectively  mentioned,  at,  &c.  aforesaid,  were 
tie  were      (s)  well  and  sufiQciently  maintained  and  repaired  to  prevent  cattle  feeding 
unruly,      ^^^  being  in  the  said  close  of  the  said  defendant,  from  escaping  from  and 
out  of  the  same  into  the  said  closes  of  the  said  plaintiff,  and  that  the  said 
cattle  of  the  said  defendant,  in  the  said  second  plea  mentioned,  at  the  said 
several  tithes  when,  &c,  were  wild,  ungovernable,  and  unruly^  and  used  to 
break  down  hanks,  mounds,  and  fences  in  good  repair,  and  that  the  said 
cattle  of  the  said  defendant,  at  the  said  several  times  when,  &g.  at,  &o. 
(venue')  aforesaid,  through  their  said  wild,  ungovernable,  and  unruly  dispo- 
sition, broke  down  the  said  mounds,  banks,  and  fences,  between  the  said 
close  of  him  the  said  plaintiff,  and  the  said  close  of  the  said  defendant,  the 
[*1211  ]  same  then  being  well  and  suflSciently  maintained  and  in  good  repair  ^as 
aforesaid,  and  through  the  breach  of  the  said  banks,  mounds,  and  fpnces  so 
made  by  the  said  cattle  of  the  said  defendant  as  aforesaid,  the  said  cattle, 
at  the  said  several  times  when,  &q.  entered  into  the  said  close  of  the  said 
plaintiff  and  eat  up  the  grass  and  herbage  of  the  said  plaintiff  then  growing 
there,  and  did  damage  there,  in  manner  and  form  as  the  said  defendant 
TiETene    hath  above,  in  his  said  [second]  plea  in  that  behalf  alleged ;  without  thid, 
^^)*  that  the  said  cattle  so  being  in  the  said  close,  or  piece  or  parcel  of  land  of 

the  said  plaintiff  as  aforesaid,  a  little  before  the  said  several  times  when, 
&c.  in  the  said  [second]  plea  mentioned,  and  against  the  will  of  the  said 
defendant,  and  without  his  knowledge  or  consent  escaped  from  the  said 
close,  or  piece  or  parcel  of  land  of  the  said  defendant,  through  the  defects 
and  insuflQciency  of  the 'said  banks,  mounds,  and  fences,  between  the  said 
close  of  the  said  defendant,  and  the  said  close,  or  piece  or  parcel  of  land 
of  the  said  plaintiff,  as  the  said  defendant  hath  above  in  his  said  second  plea 
in  that  behalf  alleged.  And  this,  &Q. — IConciude  with  a  verificoLion^  as 
anie^  1201.] 

• 

Obsenr*.        Pram  the  case  in  1  B.  Sf  C.  846,  U  will  appear^  thai  where  the  right 
^TwJn».    ^f  ':ommon  or  way^  as  stated  by  the  defendant^  is  denied  by  theplaifUiff^  it 


(r)  Qtt«rc  tlM  neoesBttf  fiyr  a  traveise,  see    vent  cattle  ftom  eflcaping  from  the  sud  oom- 
the  next  form.  mon  or  waste  into  the  said  dose  oalled»  &a'* 

(t)  Or,    instead    of  this    allegation,  say        (t)  Qikrrc,  as  to  this  txaverse. 
were  in  good  and  sufficient  repair  to  pre- 


«< 
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•r  m  general  mffieient  metefy  to  den^  mck  rigH^  tu  i»  the  above  form,  xn^tonu. 
feOowing  the  language  of  the  plea,  and  concluding  to  the  countrif.    This  '■^™^'' 
fvfe  has  been  most  t^fy  deduced  from  the  cases  in  the  books  by  Mr.  Ser-  of  rights  of 
jeani  WUIiamSy  1  Sawnd.  103  b^  where  he  states^  ^'  that  courts  of  justice  oommon 
discourage  unnecessary  prolixities  in  pleading,  because  they  tend  to  ex-  ^^^  "^y^ 
pense  and  delay,  and  that,  therefore,  where  a  defendant  cannot  take  any     «*"*'*^ 
Mw  or  other  issue  in  his  rejoinder  than  the  matter  he  had  pleaded  before, 
without  a  departure  from  his  plea,  or  where  the  issue  on  the  rejoinder 
wmld  be  the  same  in  substance  as  on  the  plea,  then  the  plaintiff  ought  to 

,  conclude  to  the  country  ;  as  where  the  plea  stales  a  defect  of  fences,  a 
prescription  for  a  right  of  common  or  way,  Sfc.  in  which  the  better  and 
shorter  method  is  directly  to  deny  the  fact  of  defect  offences,  prescript 
Hon,  and  the  Hke,  without  a  formal  traverse,  and  conclude  to  the 
mmiry.'*—l  Sound.  108  (.— 1  Lord  Raym.  041.— In  denial  of  the 
prtscriplive  right  of  way,  SfC.  the  replication  will  be  similar  to  the  last 

>  firm,  except  in  the  part  in  italics,  which  must  necessarily  be  according 

I  49  the  facts  and  the  language  of  the  plea. 


*  See  a  form  of  replication  to  a  plea  of  right  of  way^  showing  a  stop-  [  *1212] 
fing  up  mnder  Bghway  Acty  1  Marsh.  261. 


■  ^  I  ♦^^^i 
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,    [Precludi  non,  as  ante,  11*5.] — ^Becanse  he  saith,  that  he  exhibited  »  absumf- 
^  tiB  said  bill  against  the  said  defendanty  and  brought  his  suit  theroupon,  T  "^  of 
'  £or,  if  in  C.  P.  or  by  original,  "  issued  his  writ  and  declared  there-  judgment 
^^qKm,"]  not  for  the  nou-performaDce  of  the  said  promises  and  under-  recovered, 
r  takings  in  the  said  plea  of  the  said  defendant  mentioned,  and  in  respect  ^  ^* 

.vbereof  the  said  judgment  therein  also  mentioned  was  so  recovered  as  ui^^he 
:i  aforesaid,  but  for  the  non-performance,  of  other  and  different  promises  action  wai 
iiSiid  undertakings  made  hj  the  said  defendant  to  the  said  plaintiff,  in  ^^^^^ 
LMuiner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  M^of'oon-* 
Eioainst  the  said  defendant.     And  this  the  said  plaintiff  is  ready  to  verify  ;  tracts  dif- 
b  merefore,  inasmuch  as  the  said  defendant  hath  not  answered  the  saidf?"^"^^ 

'  those  men* 

I  tioned  ia 

(«)  See  the  Ibnni,  8  Wentw.  161  to  158,  general,  2  Sannd.  299,  note  6.— Ante,  toI.  L  the  plea 

sad  a  htm  of  s  repUosdon,  ante,  1168. — 6JT.  Index,  **  JV«to  AMtignmentV    From  the  oase  /^x 

E  607v— 8  Wib.  804.— S  B.  &  C.  285.    The  in  1  fiqp.  Bep.  552,  it  appeara,  that  whenerer 

Ana  in  8  Wentw.  sppeara  too  prolix — In  8  the  plaintiff  nas  in  truth  recovered  a  judgment 

JT.  92,  it  was  held,  tnat  to  a  justification  in  for  a  cause  of  action  similar  to  that  menUoned 

^iMfiass,  concluding  with  a  statement  that  the  in  the  declar^ttion,  and  the  defendant  pleads 

■iNspaMes  niention«]  in  tlie  plea  w«re  those  such  a  recovery  in  bar,  a  new  assignment  is 

rationed  In  the  deolaratbn,   the    plaintiff  necessary  ;  so  it  may   he  necessary  in  some 

.flpald  not  rq>]y  that  they  toere  not  the  tame^  cases  wher^  the  defendant  has  pleaded  partner- 

iftkoot  showing  some  other  trespais  ;    and  ship  in  abatement.      But,  according  to  the 

tti  seems  proper,  in  order  that  the  defendant  cases  in  d  B.  &  Cres.  285.-6  T.  R.  607.— 8 

feay  have  an  opportunity  of  pleading  to  the  Wils.  804,  it  should  seem  that  the  plaintiff  may 

■iw  ssstgnment ;  see  also  another  form,  4  T.  take  issue  on  the  feet  of  the  promises  being  tba 

E 146,  and  the  plea  to  this  new  assignment,  8  same,  by  a  replication  denying  it 
WcBtw.  146  ;  and  as  to  new  assignments  in 

Vol.  m.  88 
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X.   IN  TRES- 
PASS TO 
PERSONS. 


complaint  of  {he  said  plaintiff,  as  to  the  said  breach  and  non-perforra- 
ance  of  the  said  promises  and  undertakings  in  the  said  declaration  meo* 
tioned,  and  so  newly  above  assigned  as  aforesaid,  he  the  said  plaintiff 
prays  judgment,  and  his  damages,  by  reason  of  the  non-performance 
thereof,  to  be  adjudged  to  him,  &c. 

ton^tusauit  \_Precludi  non,  as  an^c,  1201.]— Because  he  saith,  that'he  the  said 
demefne,  plaintiff  exhibited  his  said  bill  against  the  said  defendant,  and  brought 
new  as-  j^jg  gQj|.  thereupon,  [or,  if  m  C,  P.  or  by  original^  say  "  issued  bis  writ 
thSThe  ii^  this  suit,  and  declaration  thereupon,"]  not  for  the  trespasses  in  the 
:\ction  was  introductory  part  of  the  [second]  plea  mentioned,  but  for  that  the  •said 

eat  assault  ^^-  ^^t  ^^'  (j^^wue)  aforesaid,  upon  another  and  different  occasion,  and 

(6).  for  another  and  different  purpose  than  in  the  said  plea  mentioned,  madt 

[  *1214]  another  and  different  assault  upon  the  daid  plaintiff  than  the  said  assault: 

in  the  said  [second]  plea  mentioned,  and  then  and  there  beat,  bruise^ 

wounded,  and  ill-treated  (c)  the  said  plaintiff,  in  manner  and  form  fttj 

the  said  plaintiff  hath  above  thereof  complained  against  the  said  defen* 

dant,  and  which  said  trespasses  above  newly  assigned  are  other  ant' 

different  trespasses  than  the  said  trespasses  in  the  said  [second]  plei: 

Jj^®^""      mentioned.     And  this  the  said  plaintiff  is  ready  to  verify,  wherefori^ 

inasmuch  as  the  said  defendant  hath  not  answered  the  said  trespassei 

above  newly  'assigned,  the  said  plaintiff  prays  judgment,  and  his  dauH^ 

ages  by  him  sustained,  on  occasion  of  the  committing  thereof  to  be  ad- 

judged  to  him,  &c. 

To  justifi-  r/j^  injuria  absque  residuo,  Sfc,  as  ante^  1204,  but  admitting  the  iwil-j 
derpro!!'^'  ^^  warrarU^  and  new  assignment  as  follows  :] — ^And  the  said  plainttflj 
oess.now  further  saith,  that  he  exhibited  his  said  bill  against  the  said  defendar^^ 
*®^*«""  and  brought  his  suit  thereupon,  [or,  if  in  V.  P.  or  by  originai^  **  issuf 
impriron^  his  writ  in  this  suit,  and  declared  thereupon,"]  not  only  for  the  said  • 
ment  be-  saulting  the  said  plaintiff,  in  the  said  [first]  count  of  the  said  declai 
ibre  tesa-  mentioned,  and  imprisoning  him,  and  keeping  and  detaining  him  in  prt 
oeM%)r*"  ^^^  the  said  space  of  one  day,  part  of  the  said  time  in  the  said  [fir 
count  mentioned,  but  also  for  that  the  said  defendant,  on  the  said  — 

of A.  D. before  the  issuing  of  the  said  writ  in  the  said 

plea  mentioned,  and  on  another  and  different  occasion  than  by  virtue  of 
said  writ,  or  in  execution  thereof,  made  an  assault  upon  the  said  plaini 
to  wit',  at,  &c.  (venue')  aforesaid,  and  then  and  there  beat,  bruised,  woui 
ed,  and  ill-treated  him,  and  then  and  there  imprisoned  the  said  plaintil 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or  pnKJ 
[•1215]  bable  cause  whatsoever,  for  along  space  of  time,  to  wit,  'for  the  space  of 
[one  day,]  residue  of  the  said  time  in  the  said  [first]  count  mentioned  coi^'i 
trary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  the  {''' 
plaintiff,  which  said  assault  and  imprisonment  above  newly  assigned  is 

{b)  See  the  forms,  ante,  9  Wentw.  10.— In-  tioned.*' 
dez,  cxziT.    When  this  new  assignment  is        {d)  See  the  forms,  9  Wentw.  Index,  < 

proper,  and  when  not,  see  10  East,  SI,  in  As  to  new  assignments  in  general,  and 

notes.— 16  Id.  82.— 1  Sannd.  299,  n.  6,  2  T.  this  U  neoessarr,  see  2  Wils.  3.— 10  Bast, 

B.  172  to  177.— Ante,  toL  L  Index,  "  Mw  78,  76.— 16  Id.  82,     4  Taunt  98.— Set 

,Jts»ignmint.''  Bannd.  299,  note  6.    2  T.  B.  172  to  17T^ 

(c)  This  statement  mnst  oorrespond  with  Ante,   vol.   i.  Index,    **  Aew  Jissignm*^ 

the  averments  in  the  declaration     It  would  See  replication  of  wrongful  detiiner  after  •" 

!«»cm  sailicient   to  say,  '*  commit  ted  the  tnid  chir^e  by  the  pi  i  in  tiff,  '2  P.  R.  172. 
M/v/'.-/ »ir«;*ir:<;f.f  i,j  /';«  £.n'<i  dcrlararioi  men- 
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Other  and  different  assault  and  imprisonment  then  the  said  assault  and  im-  ^ 

flrisonment  in  the  said  [last]  plea  mentioned,  and  thereby  attempted  to  ^"^'^"^ 
le justified..   Wherefore^  &c. — [Conclude  (u  in  the  preceding  form.^ 


[Precludi  non^  as  ante,  1201.1 — ^Becaose  he  saith,  that  he  exhibited  n.  i»  t&o- 
kissaid  bill  against  the  said  defendant,  and  brought  his  suit  thereupon,    pass  to 
[or,  tfin  C.  P.  or  by  original^  say,  ^'he  sued  out  his  original  writ  in  this  ^^[^^tt. 
cuse.  and  brought  his  said  suit  thereupon"]  against  the  said  defendant,  xo  plea 
BOt  oolj  for  the  said  trespasses  in  the  said  [second  and  last]  pleas  re-  jastifying 
ipectiyely  mentioned,  and  thereby  attempted  to  be  justified,  but  also  for  "T^?^  ^^ 

tbat  the  said  defendant,  on  the day  of A.  D.  out  of  the  said  under  a 

pretended  ways  in  those  pleas  mentioned,  or  either  of  them,  [seized  (/)  right  of 
ind  took  the  said  cart  in  the  declaration  mentioned,  and  drew  die  said  ^T>  ^?^ 
0liple,  and  broke,  damaged,  and  spoiled  the  same ;  and  also  the  said  ^/ra°^fnt 
|idloek  with  which  the  said  cart  was  fixed  and  fastened  to  a  certain  post,  (e). 
M  of  the  said  supposed  way,  and  removed  the  said  cart,  and  seized,  took, 
ind  carried  away  the  same  and  converted  and  disposed  thereof  to  his  own 
M  (/),]  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
lompldned  against  him ;  which  said  trespasses  above  newly  assigned, 
■are  other  and  different  trespasses  from  the  said  trespasses  in  the  said 
fsecond  and  last]  pleas  mentioned,  and  thereby  attempted  to  be  justified, 
wherefore,  Ac. — [  Ckmclude  as  ante,  1214,] 

And  as  to  so  much  of  the  said  last-mentioned  plea  of  the  said  defend-  New  os- 
mt  as  relates  ,to  the  seizing,  taking  (A),  and  carrying  away  of  the  said  ?^^'J*?jJ''' 
goods  and  chattels  in  the  said  last  count  of  the  said  declaration  mentioned,  corn,  &c. 
ttoept  the  said  hay  and  grass,  parcel  of  the  same  goods  and  chattels,  and  was  dififer- 
eonverting  and  disposing  thereof  to  his  own  use ;  the  said  plaintiff  saith,  f^^°°™  ^^ 
ttat  the  wheat,  rye,  barley,  peas,  and  oats,  in  the  last  count  of  the  said  tioned  in' 
iedaration  mentioned,  were  certain  quantities,  of  wheat,  rye,  barley,  peas,  the  plea 

itad  oats  of  the  said  plaintiff,  which  grew  in  the  said  close  called and  (^)- 

fhich,  before  the  committing  of  the  said  trespasses  in  *the  said  last  count  [*1216  ] 
if  the  said  declaration  mentioned,  were  cut  down  and  reaped  by.  the  said 
tiff,  and  were  other  than  and  different  from  the  said  corn  in  the  said 
count  of  the  said  declaration  mentioned,  and  no  part  of  the  said 
8  and  chattels  in  the  said  last  plea  of  the  said  defendant  mentioned. 
[Aid  this  the  said  plaintiff  is  ready  to  verify.  Wherefore,  &c. — [  Ckmclude 
mmUe,  1213.] 


[  [Brechidi  non,  as  ante,  1201.] — Because  he  saith,  that  the  said  piece  ^^^^!^ 
ar  parcel  of  land  in  which,  &q.  in  the  said  ^rst  count  of  the  said  declara-  bbal  prop- 
^  mentioned,  at  the  said  several  times  when,  &c.  was  and  is  a  certain     ertt. 

lioae,  in  the  parish  aibresaid,  called ,  abutting,  Ac.  [sta^e  the  abuttals,  ^o  »  v^^ 

^  •  [1217] 

.,  («)  8ee  the  form  and  law  referred  to  in  the  (g)  See  Plead.  A.  414,  415.-10  East,  76.  . 

m^  ante,  1213,  and  10  East,  73.  (A)  AU  the  statements  in  this  new  assign* 

(/  )  These  statements  mnst  agree  with  the  ment  mnst  of  oourse  depend  on  those  in  the 

htentnti  in  the  deolaration.  deelaratioD. 
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nu  IV  as  aniB^  888  J  which  said  close  nowis,  and  at  the  said  sereral  times  whai^ 
ItoRK^  dbc.  was  another  and  different  dose  from  the  said  close  in  the  said  list 
FBOpjDiTT.  plea  of  the  said  defendant  mentioned,  and  therein  alleged  to  be  the  dosSt 

soil,  and  freehold  of  the  said  defendant,    ^nd  this  he  the  said  plaintiff  is 

of  iibtrwm  ready  to  verify ;  wherefore  inasmuch  as  the  said  defendant  hath  not  an- 
fun^rnew  ^^^i^^d  the  Said  trespasses  by  him  committed  in  thQ  said  close  in  whicbi 
ansigii-  <fcc.  above  newly  assigned,  the  said  plaintiff  prays  jadgment  and  his  dam- 
ment  mfc-  ages,  on  occasion  of  the  committing  of  the  said  trespasses  above  newly 
^Qttate(t)  Assigned,  to  be  adjudged  to  him,  Ao. 

New  as-         [Predudi  non^  Sfc.  as  ante,  1201.] — Because  he  saith,  that  the  mi 
■|p™«*    close  in  which,  Ac.  in  the  said  declaration  secondly  mentioned,  at  the  sail 
tou^rctoa  w^^ral  times  when,  Ac.  was  and  is  a  certain  close  in  the  parish  afora* 
place.        said,  abutting  in  part  towards  the  north,  on  a  certain  [ancient  ditch  all 
watercourse^]  towards  the  west,  on  a  certain  [pond  or  water-course,]  ^ 
iffords  the  s&vtk  towards  a  certain  [other  close  and  messuage  of  the  %i ' 
plaintiffs]  and  towards  the  east,  on  [the  river  Thames,]  which  said 
tioned  close  now  is,  and  at  the  said  several  times  when,  &c.  was  anol 
and  different  close  from  the  said  close  in  the  said  [last]  plea  of  tiie 
defendant  mentioned,  and  therein  alleged  to  be  the  said  close,  soil, 
freehold  of  the  said  defendant.    And  this,  Ac.-^[  Conclude  ctsinthe 
preceding"  form.'] 

of^^t^t       l^^  ^*^  ^^  ^/  ^*^  replication,   traversing'  the  right  of  wag, 

(f  j  Bee  tiM  forms.  Bast  Sat.  eOSo— 2  Rep.  ite  ienth,  pointed  or  vai  fowanlf  taolia 

18  b ^9  Wentw.   1S7,  11»2,  and  id.  Index,  ticalur  speoiAed  plaee.    ETCty  inlmulkii 

cxxiv.     Whenever  the  declaration  doee  not  speoting  the  situation  of  the  locu$  in  9*0, 

state  the  name  or  abuttals  of  the  close,  &o.  convey^  by  such  a  statement.    Hie 

and  the  detodant  pleads  liberum  Unementumy  that  it  wis  upon  and  next  acmmning  any  V^ 

if  there  be  the  least  reason  to  apprehend  that  tieular  ipat,  is  superflaoos,  and  the  cmb  if, 

the  defendant  is  entitled  to  any  other  close  in  Howell  v.  Sand,  strongly  shows  it,  for  if,  n  " 

the  same  parish,  &o  a  new  assignment  is  ne-  withstanding  the  statement  that  the  locst 

oessaiy;  see  1  Saund.  299  h.  c  &o.  n.  6. —  quo  was  upon  sudi  a  spot,  it  is  not  iieoH^ 

Ante.  1208.— Vol.  i.  Index,  ''Mw  Suign-  to  show  that  it  immediately  aiyons  it,  a 

menV* — When  not  necessary,  see  IB.  &  C.  tiori  the  proof  is  not  necessary  where  os 

489. — 2  D.  &  R.  714,  S.  0.    Upon  an  election  statement  was  made.    If  the  trespass  be  ' 

that  a  dose  iateryened  betweoi  the  description  ed  in  a  olose  abutting  on  a  elose  called  A. 

of  the  abuttals  on  the  south,  the  following  wai^  the  east,  and  it  be  proYsd  thai  ^  < ' 

observations  were  made : — Every  abuttal  of  the  ation  of  the  close  called  A.  is  towards 

close  in  which  the  trespass  is  charged,  which  north  of  the  locut  in  qxto,  yet  if  it  be  liki 

is  set  out  in  the  declaration  in  an  action  of  pnrred  that  it  is  a  point  or  two  towaids 

trespass  ^uar$  clau$um  /regit,  most  be  proved  east  thereof,  thia  is  sufiBknent  .  proof  oC 

with  some  degree  of  exactness,  2  Rol.  Ab.  677.  abuttal.    Mildmay  v.  Dean,  2  BoL  Abr.  67& 

Howell  V.  Sands,  Bui.  N.  P.  89.— 1  T.  R.  479.  These  authorities  are  founded  upon  the 

— 1  Taunt.  496,  and  Dy.  161.    But  it  is  not  ciple,  that  a  strictness  of  allegation  and 

necessary  that  an  abuttal  should  be  proved  of  abuttals  is  not  required,  if  the  generiJi 

precisely  as  it  is  set  out  in  the  declaration;  scription  of  the  place  be  designated,  if  it 

thus   it  was  considered  in  Howell  v.  Sands,  2  shown  to  point,  however  slightly,  foiosi 

Bol.  Abtr.  688,  that  if  the  trespass  charged  in  though  not  immediaUly  npon  the  dine' 

the  declaration,  be  alleged  in  the  close  ^but-  specified,  it  is  sufllcient;  and  the  oouit 

ting  towards  the  south  upon  a  windmiU,  it  is  not  suffer  the  defendant  to  d^bat  the  p'  ' 

sufficient  to  prove  that  thm  is  a  wind-mUl  to-  on  the  ground  tha|  the  plaoe  is  not 

,  wards  the  south  of  the  close,  although  it  like-  with  a  partionlarity  and  •eropuloaa  pr 

wise  came  out  in  widenee  that  there  is  an  which  <K>uld  hardly  ever  be  acted  upon; 

highway  between  the  close  and  the  wind-mill;  also  Bac.  Abr.  Trespass,  B.  tcI.  vi  624. 

this  authority  proves  that  it  is  sufficient  to  a  rralication  of  excess  to  a  pica  of  lidoull 

state  and  prove  that  the  Zoevs  in  quo  towards  break  into  a  wall,  see  8  Campb.  616.  ] 
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if  nUefkied  to  be  traversed,  and  then  assign  as  follows ;] — ^And  the  said    i"-  ™ 


TO  RKAL 


plaintifif  further  saith,  that  ho  exhibited  the  bill  agaiDSt  the  said  defendant, 

and  brought  his  said  action  thoreopon,  not  only  for  the  several  trespasses  fbopebtt. 

in  the  •introductory  part  of  the  said  [second]  plea  mentioned,  and  there-     

in  attempted  to  be  justified,  but  also  that  the  said  defendant  on  *the  said  ^^7  ^^* 
Beveral  days  and  times  in  the  said  declaration  mentioned  with  force  and  n^^of 
arms,  &6.  on  the  other  and  different  occasions  than  those  in  the  said  plea  way,  uid 
mentioDed,  and  in  a  greater  degree,  and  to  a  greater  extent,  and  with  °^^  ^'^ 
more  force  and  violence  than  was  necessary  for  abating  and  removing  the  ^i^« 
Slid  supposed  stoppages  and  obstructions  in  the  said  plea  mentioned,  and  sary  dam- 
for  opening  the  said  supposed  way  there,  committed  the  said  several  tres-  *^  ^ 
pas^s  in  the  introductory  part  of  the  said  second  plea  mentioned ;  and  al-  ^^/^^k^J'^ 
i*o  for  that  the  said  defendant  on  the  said  several  days  and  times  in  the 
said  declaration  mentioned,  with  force  and  arms,  &c.  broke  and  entered  Unneoes- 
ihe  said  close  of  the  said  plaintiff  in  the  said  declaration  mentioned,  and  s^ry  dam- 
vith  his  feet  in  walking  (i»),  trod  down,  trampled  upon,  consumed,  and  ^^^^' 
spoiled  the  grass  and  herbage  of  the  said  plaintiff  there  growing,  of  great  ^^tra 
^ne,  to  wit,  of  the  value  aforesaid,  on  other  and  different  occasions,  and  viam. 
for  other  and  different  purposes  than  in  the  said  [second]  plea  mentioned, 
and  in  other  and  different  parts  of  the  said  close,  oat  of  the  said  way  in 
that  pica  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant,  which  said  trespasses 
aboTe  newly  assigned  are  other  and  different  trespasses  than  the  said  tres- 
passes in  the  said  [second]  plea  mentioned,  and  therein  attempted  to  be 
justified  ;  wherefore,  inasmuch  as  the  said  defendant  hath  not  answered 
the  said  trespasses  above  newly  assigned,  he  the  said  plaintiff  prays  judg- 
n^Dtaod  his  damages  by  him  sustained,  on  occasion  of  the  committing 
thereof  .to  be  adjudged  to  him,  &c. 

And  as  to  the  said  plea  of  the  said  defendant  by  him  [secondly]  above  '^^  ^^^ 
pleaded,  the  said  plaintiff  saith,  that  the  said  plaintiff,  by  reason  of  any  ^^^. 
thhig  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  signiug 
from  having  or  maintaining  his  aforesaid  action  thereof  against  the  said  de-  (»)• 
faida&t,  b^anse  he  saith,  that  he  exhibited  his  bill  against  'the  said  de- 
fndant,  and  brought  his  suit  thereupon,  [or,  if  m  C.  P.  or  by  original 
M§r  ^  issued  .his  writ  in  this  suit,  and  declared  thereupon,"]  not  for  the  said 
Mveral  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioBed,  but  for  the  said  defendant,  on,  £o.  [as  m  the  preceding  form^ 
from  the  asierisk  to  the  endJ] 

(k)  Sea  tems,  9  Wentw.  lad.  oxziy.  and  plea,  bat  laanly  amr  a«lgii,  ai  in  tht  ant 

ftlM  kir,  1  Saond.  299, 800, note  6.— -10  East,  fam. 

p,  76^9  Wentw.  288.— Ante,  vol.  i.  Index,        (/)  Proof  of,  see  7  6.  &  G.  846. 
'*  Anp  Aitignmewt.*^    If  in  ikot  there  were  a        (m)  These  atatements  most  oorrespond  wWi 

JWtk  of  waj,  but  the  plaintiff  prooeeda  fbr  a  those  in  the  deolara|lon« 
ilMt  traspaas  ht  sbould  aol  travene  the       (n)  Saa  4  Taont  96. 
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m         In  the  jr.  B.  (pt  «  a  p.") 

oEiimAL.   0.  D.  1  Term, WiL  4. 

itt  Simiii'  ats.  >  Atid  the  said  defendant  as  to  the  said  replication  of  the  said 
iication^^  A.  B.  )  plaintiff  to  the  said  [second]  plea  of  the  said  defendant,  and  which 
concluding  the  said  plaintiff  hath  prayed  may  be  inquired  of  by  the  coantiy,  doth  the 
to  the         like. 

country. 

mcnce-^™"  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to. 
mentor  re-  the  said  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plaintiff 
joinder  to  ought  not,  by  reason  of  any  thing  by  him  in  that  replication  alleged,  to 
rep^b&tion  ^^^®  ^^  maintain  his  aforesaid  action  thereof  against  him  the  said  defend- 
(a).  ant,  becausehe  saith  that,  4c.  ^here  state  the  st^jject-maUer  of  the  rejoin 

8diy.  Con-  der,  and  if  it  deny  the  repUcatiany  conclude  thus :] — ^And  of  this  the  said 
elusion  to   defendant  puts  himself  upon  the  country,  Ac. 

try. 

4thiy.  Con-  And  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment 
elusion  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
ification^  against  the  said  defendant. 
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USURY.  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintifi 
Rejoinder  to  the  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plaintiib 
(to  repii«ir  Qygj^j.  jjQ^  ijy  reason  of  any  thing  by  them  in  that  replication  alleged,  to 
n46)^tiiat  ^^^^  01^  maintain  their  aforesaid  action  thereof  against  him,  because  he 
at  time  saith,  that  the  said  plaintiffs,  at  the  time  the  said  bill  was  indorsed  to  them 
d*'^^'^^^^  and  at  the  time  they  discounted  the  'same  as  aforesaid,  had  actual  notice 
thebilu  ^^^^  ^^^  ^^^^  ^^^^  ^^^  ^^^  drawn,  accepted,  indorsed,  and  given  for  the 
they  knew  usurious  and  upon  the  usurious  contract  in  the  said  plea  to  the  said  [pisi] 
of  the  HSU-  count  mentioned.    And  of  this  he  the  said  defendant  puts  himself  upon 

ry  men-       i.i_  x         «_ 

ttoned  in     the  couutry,  Ac. 

the  plea. 

TO  iNsoir      And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff 

TRMCY.    iQ  the  said  [last]  plea*of  the  said  defendant,  says,  [^actio  nan,  as  ante^ 

Rejoinder   1219]  becausc  as  to  SO  much  of  the  said  replication  as  relates  to  the  said 

(to  replioft- 

tion  to  plea 

of  dis-  W  ^^    oommenoement  of  the  rejdnder  bar  as  to  the  said  wuppoud  irispoMMn  in  ftc 

charge  vn-  sometimes  is  thus  :  **  and  Hu  said  defendant,  introductory  part  qf  that  pUa  mentioned  MWt 

aetothe  eaii  plea  qf  the  said  plaintyfby  him  4*^."    Bat  this  fbnn  seems  to  be  niiDeoessanlf 

above  pleaded,  by  way  qf  reply  to  the  said  prolix. 

defendant,  by  him  eetpndly  abwe  pleaded  in 
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proDiissoTy  note  therein  mentioned,  the  said  defendant  says,  that  althongh     *o  ^' 
trae  it  is  that  the  said  promissory  note,  in  the  said  [first]  count  of  the  said  ^^^^   • 
declaration  mentioned,  was  made  and  delivered  to  the  said  plaintifiT  by  the  ^^  ^^g^^. 
said  defendant  after  the  said  supposed  adjudication  ;  yet  for  rejoinder  in  vent  Act, 
this  behalf  he  says,  that  the  said  promissory  note  was  made  and  delivered  *?*^*^J^^ 
in  respept  of  a  debt  accrued  due  from  the  said  defendant  to  the  said  plain-  ^^^^  ^^^ 
tiff,  before  the  making  of  the  said  promissory  note,  and  before  the  said  ad-  made  on 
judication  thereon  in  the  said  plea  mentioned.     And  this  the  said  defend-  account  of 
ant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plaintiff  tracted^ 
ought  to  have  or  maintain  his. aforesaid  action  thereof  against  the  said  de-  fore  piain- 
fendant;  and  as  to  so  much  of  the  said  plea  as  relates  to  the  said  sum  of  tiff'adis- 
i—  therein  mentioned,  the  said  defendant  says,  that  the  said  sum  of  £ —  ^Dd^^t 
did  not  accrue  after  the  said  adjudication  in  the  said  plea  mentioned,  the  other 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  Ac.  ™°^^i^ 

fore  the 

[Aclio  non^  as  ante^  1219.] — ^Because  he  saith,  that  the  said  meat,  adjudioa- 
drink,  washing,  lodging,  and  other  supposed  necessaries  in  the  said  [first  ^^o^- 
and  second]  counts  of  the  said  declaration  respectively  mentioned  to  have       ^ 
been  found  and  provided  by  the  said  plaintiff  for  the  said  defendant,  and  ^^^^i 
the  said  goods,  wares,  and  merchandize,  in  the  said  [third  and  fourth]  cation  to  a 
coonts  of  the  said  declaration  respectively  mentioned  to  have  been  sold  pieaofin- 
and  delivered  by  the  said  plaintiff  to  the  said  de'fendant,  were  not  neces-  ^^J^»  ^ 

ffOOQS     tv.fl 

sary  or  suitable  to  the  then  degree,  estate,  and  condition  of  him  the  said  ^ere  ne-  ' 
defendant,  and  that  the  said  money  in  the  said  [sixth]  count  of  the  said  oessaries, 
declaration  mentioned  to  have  been  paid,  laid  out,  and  expended  by  the  *****  *^Y 
said  plaintiff,  to  and  for  the  use  and  *on  the  account  of  the  said  defendant,  neo(»sa- 
was  not  so  paid,  laid  out,  and  expended  by  the  said  plaintiff  in  and  about  ries  (a), 
the  purchase  of  such  necessaries,  in  manner  and  form  as  the  said  plaintiff  [  *1221] 
hath  above  in  his  said  replication  to  the  said  [second]  plea  of  the  said 
defendant  in  that  behalf  alleged.    And  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c. 

[Actio  non^  cts  ante^  1219.] — Because  he  saith,  that  the  said  defend-  To  a  repU- 
tnt  did  not,  after  he  attained  the  age  of  twenty-one  years,  and  before  the  ^'j^^^f*^? 
commencement  of  this  suit,  assent  to,  ratify,  or  confirm  the  said  several  Lnoy  that 
promises  and  undertakings  in  the  said  declaration  mentioned,  or  any  or  defendant 
either  of  them,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  ^^°^f 
said  replication  in  that  behalf  alleged.    And  of  this  the  said  defendant  age  con- 
pots  himself  upon  the  country,  &c.  firmed  the 

promises, 
that  he 

[Actio  non^  a$  anie^  1219.] — ^Because  he  saith,  that  though  true  it  is  did  not 
that  the  said  defendant  did  make  such  promise  and  undertaking  as  to  the  confirm 

.said  sum  of  £ — ,  parcel,  Ac.  before  the  exhibiting  of  the  said  bill  of  the  '^*™  ^''^* 
said  plaintiff,  as  in  and  by  the  said  bill  is  alleged,  yet  the  said  defendant  "^  t"''*™- 
in  fact  saith,  that  he  the  said  defendant  did  not,  at  any  time  before  the  ^ttono?^^' 
iismng  of  the  said  writ  of  latitat  as  aforesaid,  promise  and  undertake  to  latitat  be- 

'lAy  the  said  plaintiff  the  said  sum  of  £ — ,  parcel,  Ac.  in  manner  and  form  ^re  the 

tender, 

(a)  See  ibrm,  Ul.  Ent  107.— 1  Rich.  C.  P.        {b)  As.  to  this  rejoinder,  and  the  evidence,  !!#  w^Lo* 
IfiS.— Morg.    228.      Bee     rcpUcation,    ante.    Me  1  T.  B.  648.  oauMof 

]14o. 
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10  RimsR.  as  the  said  plaintiff  hafh  above  in  his  said  replication  is  tliai  bebftU 
alleged.    And  of  this  the  said  defendant  puts  himself  npon  ihecoontiy,  kc. 

action  at 

issuing  the  lActto  ffon,  OS  atUe^  1219.] — ^Bocanse  he  saith,  that  bj  the  conrse  and 
writ  (c).  custom  of  the  said  court  of  oor  said  lord  the  king  here,  a  writ  of  lalUai^ 
To  arepli-  gned  ont  after  the  end  of  any  Term,  is  supposed  to  have  issued  out  of  the 
TfaHiat  ^^^^  court  here  within  the  Term  next  preceding.  And  the  said  defendant 
stating  the  further  saith,  that  the  said  writ  of  laHtatj  in  the  said  replication  mentioDed, 
time  when  vas  really  and  truly  sued  out  of  the  said  court  here  by  the  said  plaintiff, 
a\iy*^ued  ^^^^^  ^^®  [25th]  day  of  [NoTember]  in  the  said  replication  mentioned, 

and  tender  (J>eing  'the  last  day  of  [Michaelmas]  Term,  in  the  said year  of  the 

before  that  reign  of  our  said  lord  the  king,)  that  is  to  say,  on  the  [8th]  day  of  [Do- 

r'*l2221  ^"^^']  ^°  ^^^  7^^^9  ^^^  on  the  day  and  year  last  aforesaid,  was  signed, 

L  -J  .according  to  the  form  of  the  Statute  in  such  case  made  and  provided,* 

and  that  the  said  defendant,  before  the  said  writ  of  lalUat  was  so  reallj 

and  truly  sued  but  of  the  said  court  as  aforesaid,  to  wit,  on  the  said 

day  of at,  &c.  (venue)  aforesaid,  did  tender  and  offer  to  pay  the 

said  sum  of  £ —  parcel,  &c.  to  the  said  plaintiff,  in  manner  and  form  as 
he  the  s^id  defendant  hath  in  his  said  [second]  plea  in  that  behalf  alleged. 
And  this,  &c. — [  Conclude  xoUh  a  verification^  as  anie^  1219.] 

The  like  of      [^Actio  fum^  OS  antCj  121 9.] — ^Because  he  saith,  that  by  the  course  and 
>roces8       practice  of  this  court,  a  bill  exhibited  in  the  same  court  by  any  person  as 

cxche^  uer  ^^^^^^  ^^  ^^^  ^^^^  ^^^  ^Dg>  ^^^  ^^^  Commencement  of  any  term,  and 
and  t^der  before  the  end  thereof  may,  when  the  process  upon  which  the  same  is 
at  a  prior  founded  is  returnable  in  the  same  Term,  be  stated  and  alleged  to  hate 
hour  of  the  ^een  exhibited  in  any  time  in  such  Term  after  the  cause  of  action  upon 
^'  which  such  bill  is  founded,  is  therein  stated  to  have  accrued,  although  in 

truth  and  in  fact  such  bill  was  not  exhibited  at  the  time  at  which  it  was, 
so  stated  and  alleged  to  have  been  exhibited,  but  at  a  prior  or  subsequent 
time ;  and  the  said  defendant  saith,  that  although  the  said  declara- 
tion is  intituled  generally  of  this  Term,  and  although  it  is  stated  and 
alleged  in  the  introductory  part  thereof,  that  the  said  plaintiff  came  as  a 
debtor  before  the  barons  of  this  Exchequer,  on,  &o,  in  this  same  Term, 
and  complained  -by  his  bill  against  the  said  defendant  as  present  in  conrt 
the  same  day.  Yet  the  said  defendant  saith,  that  the  said  bill  was  really 
and  in  truth  exhibited  by  the  said  plaintiff  against  the  said  defendant  after 

the  — *—  day  of that  is  to  say,  on,  Ac.  in  this  said  Term  and  not  before. 

And  the  said  defendant  further  says,  that  the  said  plaintiff  commenced 
this  action,  and  sued  out  of  the  said  court  here  a  certain  writ  of  our  said 
lord  the  king,  called  a  subptena  ad  respondenduntj  being  the  first  pro- 

(c)  See  the  replicationB,  ante,  1151  to  1156,  before  the  iaiaing,  see  the  nest  fcrin.    See  the 

and  see  the  form  and  law,  1  Wils.   142. — 2  replication  and  notes,  ante,  1166,  and  tht 

Bnrr.  952.  form,  2  Barr.  952.     A  capia*  ad  rtmnitt^ 

{d)  This  r^oinder  is,  it  should  seem,  only  dum,  in  C.  P.  1  B.  &  P.  548.-2  Id.  235. 

necessary  where  the  replioation  states  the  is-  Though  it'  is  laid  down  in  Imp.  K.  B.  SIO,  Unl 

suing  of  the  writ   to  have  been  on  the  fet^e  if  a  tender  be  made  on  the  day  the  biU  is  filedi 

thereof;  and  where  the  real  day  is  stated  in  it  will  not  assist  the  defimdant,  yet  aeoordiBg 

the  replioation,  this  special  form  seems  un-  to  the  doctrine  in  4  Campb.  197,  this  is  no* 

necessary,  at  all  eyents.    If  the  tender  were  law. 
made  on  the  same  day  of  issuiag  the  writ,  but 
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UN  in  tMs  action  against  the  said  defendant  to  compel  his  appearance  here*  ^  xKn». 

iiaftcr  the  hour  of  ten  o'clock  in  the  morning  of  the day  of        ■ 

[id  this  same  Term,]  and  then  before  the  said  commencement  of  this  > 
tnt,  sod  before  the  exhibiting  of  the  said  bill,  to  wit,  at  the  hour  of  nine 

ydock  in  the  morning  on  the day  of at,  &c.  (venuey  aforesaid, 

;ik8aid  defendant  was  ready  and  willing,  and  then  and  there  tendered,  and 
rfered  to  pay  to  the  said  plaintiff  the  said  *snm  of  £ —  parcel,  &o.  in  [*1223] 
Banner  and  form  as  the  said  defendant  hath  above  in  his  said  second  plea 
h  that  behalf  alleged.  .  And  this,  <&c. — [  Conclude  with  a  verification,  as 

[AcHo  new,  as  ante,  1219.]— Because  he  saith,  that  the  said  plaintiff  J^J^J^'^ 
ItA  not,  after  the  time  when  the  said  supposed  causes  of  action,  in  the  said  of  tender^ 
declaration  mentioned,  accrued,  and  before  the  said  defendant  tendered  of  a  prior 
^md  offered  to  pay  the  said  sum  of  £ —  parcel,  Ac.  as  the  said  defendant  <*«n™^°^» 
lath  in  his  said  plea  in  that  behalf  alleged,  demand  the  said  sum  of  £ —  demwd^ 
tc.  of  and  from  the  said  .defendant,  or  request  him  to  pay  the  (e). 
,  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
iTe  in  his  said  replication  in  that  behalf  alleged.    And  of  this  the  said 
defendant  puts  himself  upon  the  country,  £c. 

[Actio  fwm,  as  ante,  1219.]— Because  he  saith^  that  the  said  plaintiff  did  ^i^JS""?^ 
)t,  after  the  making  of  the  said  tender  in  the  said  [last]  plea  mentioned,  onender^ 
id  before  the  exhibiting  of  the  said  bill,  demand  of  or  request  the  said  of  a  tu^M- 
sfendant  to  pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  Ac.  in  «***'*^  ^^. 

^said  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  "^'^ 

>yeia  his  said  replication  in  that  behalf  alleged.    And  of  this  the  said 

'  idant  puts  himself  upon  the  country,  Ac. 

[Actio  non,  as  ante,  1219.]— Because  he  saith,  that  after  the  recovery  *®  f^-o" 
'  the  said  judgment,  and  before  the  exhibiting  of  the  said  bill  of  the  said  ^**^**S! 
tintiff  against  the  said  defendant  in  this  behalf,  he  the  said  plaintiff  did  cadon  V 
tpay  and  satisfy  to  the  said  defendant  the  said  sum  of  [j£798]  in  form  payment 
iresaid  recovered,  or  any  part  thereof,  in  manned  and  form  as  the  said  ^^l^^l^^^' 
tintiff  hath  above  in  that  behalf  alleged.     And  of  this  the  said  defend-  jadgment 
It  pats  himself  upon  the  country,  &c.    And  as  to  the  said  replication  of  recovered* 
» said  plaintiff  to  the  residue  of  the  said  plea,  of  the  said  defendant  by  ^^l^, 
"  [secondly]  above  pleaded,  and  whereof  he  hath  prayed  may  be  in- 
i  of  by  the  country,  doth  the  like. 

[Actio  non,  as  ante,  1219.] — ^Because  he  saith,  that  the  said  deed  of       ^ 

lease  in  the  said^  [second^  plea  mentioned,  was  had  and  obtained  fairly,  ^^^^'^ 

4  not  by  the  fraud  or  covin  of  the  said  defendant  in  manner  and  form  as  thirthe^^ 

said  plaintiff  hath  above  in  his  said  replication  in  that  behalf  alleged,  release 

^  of  this  the  said  defeQdant  puts  himself  upon  the  country,  Ac.  7o^^ 

, .  •  ■  fciriy  (ir)» 

W  If  there  wai  a  tender  at  the  time  of  the  to  the  law,  see  1  Esp.  Bep.  1116. 

virdCniaod,  then  rejoin  that  tender.  (g)  See  the  replication,  a&le»  1168,  and  8 

^(/)  Bee  the  repUoation,  ante,  1166,  and  Went  Index,  zil  and  ziii. 
w  fim,  8  Wentw.  181.— 8  Id.  Index.    As 

Vol.  m.  84 
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fo  srAmi  [Actio  fiofi,  as  ante^  1219.] — Because  he  saith,  that  the  said  several 
TAn<m  ^PP^'^^l  causes  of  action  in  the  said  declaration  mentioned,  did  not,  nor 
RejoiDder  ^*^  ^^^  ^^  either  of  them  •accrue  to  the  said  plaintiff  within  six  years, 
that  the  next  before  the  issuing  of  the  said  precept,  [or  "  writ,'']  in  the  said  rep- 
action  did  lication  to  the  said  [second]  plea  mentioned,  in  manner  and  form  as  the 
^thlTsTx  ^^^  plaintiff  hath  above  in  his  said  replication  in.  that  behalf  alleged. 
Tean  of  is-  And  of  this  the  said  defendant  puts  himself  upon  the  country,  Ac. 

suing  the 

r"'ooin  L^^^  ^  theform^  ante,  1221,  to  the  asterisk,  and  then  proceed  as 
[  1224]  follows ;] — ^And  the  said  defendant  further  saith,  that  he  did  notundertake 
To  replica-  ^^  promise,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
mitau  ^  complained  against  him  at  any  time  within  six  years  next  before  the  said 
showing  writ  was  so  really  and  in  truth  issued  as  aforesaid.  And  this,  Ac.  (Jc). — 
the  time    ^  Conclude  with  a  verification,  as  ante,  1219.] 


ed,  and  [Actio  non,  OS  ante,  1219.] — Because  he  saith,  that  there  is  not  any 

non  as-      record  of  the  said  supposed  original  writ,  and  return  thereof  remaining  in 
f^aux  an-  ^^^  ^aid  court  of  our  said  lord  the  king  before  the  king  himself,  at  West- 
not  of  that  miustcr,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said 
^e(i).    replication  alleged.     And  this,  &c. — IConebuU  vrith  a  verification,  as  ^ 
deriJiV    an/e,  1219.] 

record  of  ^  • 

original  [Actio  fion,  as  ante,  1219.] — ^Because  he  saith,  that  the  said  writ  in  the 

Traverse  ^^^^  replication  mentioned,  was  issued  by  the  said  plaintiff,  with  intent  to 
of  the  in-  attack  the  said  defendant  by  pledges,  and  then  to  enter  and  record  his  ap- 
tent  of  is-  pearance  in  the  said  court  here,  and  upon  such  appearance  so  recorded 
"^t^rn*  ^^^  entered,  according  to  the  custom  of  the  said  court  here,  to  declare 
To^re  li  -  ^S^^^^^  ^^^  ^^^  ^^^^  defendant,  in  a  certain  plea  of  debt  upon  demand  for 
tion'lhat*'  the  sam  of  £ — .  Without  this,  that  the  said  original  writ  was  issued ' 
defendant  with. intent  that  the  said  plaintiff,  upon  the  appearance  of  the  said  defend- 
^^d^a  ^^^'  ^^^^"^  declare  against  the  said  defendant  in  manner  and  form  as  he 
^kc.  that '  the  said  plaintiff  hath  above  alleged.  And  this,  &c. — [  Conclude  with  a 
plaintiff     Verification,  as  ante,  1219.] 

did  not  ex- 

bill  within  [Actio  non,  04  ante,  1219.] — ^Because  he  saith,  that  the  said  plaintiff 
six  years  did  not  exhibit  his  said  bill  against  the  said  defendant,  within  six  years  next 
oAt'f^t  ^^^^  ^'^  ^^  ^^^  defendant's  first  return  into  this,  kingdom  from  beyond 
retum(iR).  the  seas,  after  the  accnring  of  the  said  several  causes  of  action  unto  the 

said  plaintiff,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his 
[  *1225]  said  replication  in  that  behalf  alleged.     *And  of  this  the  said  defendant 

pnts  himself  upon  the  country,  &c.  ^ 


Rejoinder  And  the  Said  defendant,  as  to  the  said  replication  of  the  said  plaintiiEs 
(to  replica-  to  the  Said  [seoond]  plea  of  the  said  defendant,  says,  that  the  said  plain- 
of  StMutT  ^^^^  on^i  not,  by  reason  of  any  thing  by  then^inthat  replication  alleged, 
of  Limita-  to  have  or  maintain  their  aforesaid  action  thereof  against  the  said  defend- 
tions  in  an  ant,  because  he  says,  that  the  said  defendant  did  not  appear  in  the  said 

action  by 
exeontors. 

of  the  ao-       ^^)  ^  ^®  replication,  ante,  1150,  and  the  the  coantry. 

tion  JMiinp    forms,  8  Wentw.  Index,  xx.  &c.  (0  See  the  form,  1  Lutw.  100^  and  tf  Went 

^^        (t)  See  the  replication,  ante,  1160,  and  the  Index,  xx.     If  the  issuing  of  the  writ  Is  denied, 

forms  and  law,  2  Burr.  952.— Lil.  Ent.  88.s-8  vifle  Sayer,  800. 

Wentw.  Index,  xx  (m)  See  the  replication,  ante,  1161,  and  the 

i^k)   Query  if  this  ouzlit  not  to  conclude  to  form,  1  \>'entw.  827. 


eonrtin  the  said  replioatioa  mentioned,  to  answer  (o  the  said  J.  H.  ae*  vonATun 
^jording  to  th.e  exigency  of  the  said  precept  in  the  same  replieatton  men-  ^'  "*^^- 
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jbed,  nor  did  the  said  J.  H.  thereupon  exhibit  his  bill  and  declare 

ttiD8i  the  said  defendant,  in  manner  and  form  as  the  said  plaintiffs  have  bnmgbt  in 
TO  in  the  said  last-mentioned  replication  alleged.    And  of  this  the  *  '^^ 
ited  defendant  puts  himself  upon  the  country.  twutor'a^ 

death)  that 

[Actio  won,  as  aniej  1219.] — Because  he  saith,  that  no  goods  or  chat-  defendant 
telB  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  haye,  since  the  ^^Xov' 
exhibiting  of  the  bill  of  the  said  plaintiff  against  him  the  said  defendant  did  t*esta- 
h  this  behalf)  come  to  or  been  in  the  hands  of  him  the  said  defendant  as  tor  declare 
idmiaistrator  as  aforesaid,  to  be  administered,  in  manner  and  form  as  gu^^^^f^ 
Ae  said  plaintiff  hath  in  his  said  replication  in  that  behalf  alleged. 
ind  of  ih&  the  said  defendant  puts  himself  upon  the  country,  Ac.  « 

[Actio  tuniy  as  ante^  1219.] — Because  ho  saith,  that  the  said  judg-    aoain-8t 

licnt  in  the  said  [first]  plea  mentioned,  was  had  and  obtained  for  a  true  ^'^■'^jo**' 

*  "  jaat  debt,  really  and  truly  due  and  owing  to  the  said  B.  F.  and  not  rj,^  rcpiicx- 

the  fraud  or  covin  of  the  said  defendant,  or  with  intent  to  defraud  tion  that 

said  plaintiff  of  his  said  debt,  in  manner  and  form  as  the  said  plain-  assets  ha>i 

f  hath  above  in  his  said  replication  in  that  behalf  alleged  ;  and  the  ^^^  g^„^.^ 

Aid  defendant  fuiAher  saith,  tha{  the  said  judgment  in  the  said  [first]  the  exhibit- 

secondly  mentioned,  was,  &c.  (^similar  denial  to  each  judgment, ")  ingthe 

of  this  tiie  said  defendant  puts  himself  upon  the  country,  Ac.  iUg'thc^"^' 

•  filCt  (0). 

To  replioa- 
■  ■»  tion  that 

the  judg- 
ments 
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were  ob- 
^^^^^  tained  by 

fniud,  de- 
nying the 

[^miiUer  to  the  replication  concluding  to  the  country,  as  ante,  1219.]  ^^aud  (;o. 
^d  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  [*122GJ 

said  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plain-  on  awabds 

by  reason  of  any  thing  by  him  in  that  replication  alleged,  ought  not  To  repiico- 
bare  or  maintain  his  aforesaid  action  thereof  against  the  said  defend-  ^»o"^8|^^- 

becanse  he  says,  that  the  said  E.  F.  and  G.  H.  did  not  make  any  a"ward  de- 
award  of  or  concerning  the  said  premises,  in  manner  and  form  as  nying  the 

said  plaintiff  hath  above  in  his  said  replication  alleged.     And  of  this  *^"^  ^*)- 

said  plaintiff  puts  himself  upon  the  country,  &o. 

^J^Simifiter  to  the  replication  concluding  to  the  country,  as  ante,  1219.  on  bastae- 

xencement  of  rejoinder  to  special  replication  as  ante^  1219.] — Be-  ^JrepHca- 

he  saith,  that  the  inhabitants  and  parishioners  of  the  said  parisjh  tion  in 

not,  nor  were  any  or  either  of  them,  forced  or  obliged  to  expend  debt  on 

said  sum  of  £ —  or  any  part  thereof,  for,  in,  or  about  the  procuring  JlJ^^^"^^ 

(«)  See  form  of  repUcation  and  note,  ante,  forma,  8  Wentw.  Index,  xxvi.  &c. — 1  Saund. 

Ik  «.  108,  in  the  notes,  and  884,  note  9. 
M  See  the  form,  ante,  1166.  {a)  See  the  replication  and  the  law,  ante, 

^  (p)  See  the  repUoation,  ante,  1166»  and  the  1176 — ^11  East,  188. 
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OHBASTAE-  fieccssaiy  food  or  noarishment  for  the  said  child,  nor  were  the  said  in- 
DY  BowD<.  ijabitants  or  parishioners,  or  any  or  either  of  them  damnified,,  by  reasoa 
sbowinir  ^^  ^°  account  of  the  maintenance  or  bringing  np  of  the  said  child,  ia 
damage,  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  repIicatioiL 
nondamnu  in  that  behalf  alleged.  And  of  this  the  said  defendant  puts  himself 
fleatui  (6).  ^p^^  ^,j^  country,  Ac. 

HiTT  BOND.  [  Commencement  as  ante^  1219.] — ^Because  he  saith,  that  the  said  B. 
To  a  repii-  F.  after  the  making  of  the  said  writing  obligatory,  and  after  he  had  re- 
oation  to  a  ceived  the  said  monies  in  the  said  'replication  mentioned,  and  before 
duJoned^'  the  exhibiting  of  the  said  bill,  [or,  in  C,  P.  or  by  original^  "  before  the 
for  £.  F.  commencement  of  this  suit,"]  to  wit,  on,  Ac.  at,  Ac.  (venue')  aforesaid^ 
iiccoant-  ^ell  and  truly  accounted  for  and  paid  the  same  sums  of  money  receiTed 
£at  K  F.  ^y  ^^^  ^^  ^'  ^'  ^^  aforesaid.  And  of  this  the  said  defendant  puts 
did  ao-       self  upon  the  country,  Ac. 

oount,  &0. 
(c). 

[*122Y]  


[•1228]  •REPLICATION  IN  REPLEVIN. 


A 


GENBBAL. 

Similiter 


In  the  K.  B.  (or,  «  C.  P.") 


C.  D.  1  Term,  —  WxL  4. 

to  piea'in  ats.  >  And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  said; 
bar,  COD-  A.  B.  )  plaintiff  by  him  [first]  above  pleaded.  And  which  he  hath  pray- 
the^coun^  cd  may  be  inquired  of  by  the  country,  doth  the  like. 

try. 

Com-  C.  D.  1 

inence-        ats.    >     And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  saiC 
re^tootion  -*"  ^-  )  P^ai^^^iff  to  the  said  [first]  avowry  \or,  "  cognizance  "]  of  tb 
in  repleTio.  defendant,  saith  that  he,  by  reason  of  any  thing  by  the  said  plaintiff  ~ 
that  plea  above  alleged,  ought  not  to  be  barred   from  avowing  [i 
**  acknowledging,'*]  the  taking  of  the  said  [cattle,]  goods,  and  chati 
in  the  said  declaration  mentioned,  in  the  said  place  in  which,  Ac. 
justly,  Ac.  because  he  saith,  that,  Ac.  [or,  if  the  replication  merely 
assert  matter  aUeged  in  the  avowry  or  cognizance j  say  because  '* 
CkmoloBion  before,"  he  saith^  Sfc.     Here  state  the  subject-matter  of  the  replu 
»  ooantry.     ^"^  t^  *^  *^  merely  in  denial  of  i/ie.plea  in  bar,  conclude  to  the  coui 
as  follows :"]     And  of  this  the  said  defendant  puts  himself  npon 
country,  Ac. 

Condnsion      And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before, 
fi(»tioT*"^  prays  judgment,  and  a  return  of  the  said  [cattle,]  goods,  and  chattfl 
together  with  his  damages,  Ac.  according  to  the  form  of  the  Statute 
such  case  made  and  provided,  to  be  adjudged  to  him,  Ac. 

(6)  See  the  replication,  ante,  1177,  and  the  their  own  wnmg,  for  that  woald  be  a  departi 

forms  of  Tcjoindeni,  7  Wentw.  Index,  616.--6  2Saand.  80.     1  Hen.  Bla.  258.-1  Sannd  11 

Wentw.   581.    If  the  defendant   has  pleaded  (c)  See  the  replication,  ante,  1179,  and  ' 

non  dammfieaiut,  he  cannot  afterwards  re-  forms  of  rejoinders,  7  Wentw.  fndex,  616. 

Join,  that  the  partthioneTS  were  damnified  of  (a)  As  to  this  conclusion,  see  ante,  lOlS 
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And  the  said  defendant  as  to  the  said  plea  Iq  bar  of  the  said  plaintiff  as  >^ 
to  the  said  snm  of  £ —  residue  of  the  said  rent  ia  the  said  arowrj  [or,  «,    ,  ' . 
"cognizance"]  mentioned,  saith,  that  the  said  defendant,  byreason  of  anj  barora^*^ 
thibg  by  the  said  plaintiff  therein  alleged,  ought  not  to  be  barred  from  tender,  de- 
iTowing  [or  *"  acknowledging,"]  the  taking  of  the  said  [cattle,]  goods,  J*^®/**"* 
'  and  chattels  in  the  said  declaration  mentioned,  in  the  said  place  in  which,  rtinonn 
Ac.  and  justly,  Ac.  because  he  saith  that  the  said  plaintiff   did  not  1-  l^^^J 
tender  or  offer  to  pay  to  the  said  defendent  the  said  sum  of  £ —  of  the 
rent  aforesaid,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his 
aud  plea  in  bar  alleged.    And  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. 

[Commencement  as  in  the  above  formJ] — Because  he  saith,  that  after  To  a  plea 
[  fte  said,  Ac.  (tte  day  when  the  rent  became  due^  as  stated  in  the  avowry^)  J"^^**  Jj  * 
%xA  after  the  said  supposed  tender  in  that  plea  mentioned,  and  before  the  ooKnix- 
taking  of  the  said  goods  and  chattels,  in  the  said  place  in  which,  &c.  to  "'ooe  for 
vit,  on,  Ac.  aforesaid, at,  4c.  (venue)  aforesaid,  the  said  E.  F.  demanded  J^*'*?**^ 
of  the  said  plaintiff  the  said  sum  of '£ —  the  residue  of  the  said  rent,  and  demiwd 
required  him  to  pay  the  same  to  the  said  E.  F.  which  the  said  plaintiff  (c). 
(ben  and  there  wholly  neglected  and  refused  to  do  ;  wherefore  the  said 
defendant,  as  the  bailiff  oi  the  said  E.  F.  well  acknowledges  the  taking 
of  the  said  goods  ^nd  chattels,  in  the  said  place  in  which,  Ac.  aud  justly, 
fte.  for  and  in  the  name  of  a  distress  for  the  said  rent  due,  so  due,  in 
arrear,  and  unpaid  to  the  said  E.  F.  as  aforesaid ;  and  the  said  rent  still 
ranains  so  due  and  unpaid  in  manner  and  form  as  the  said  defendant 
hath  abore  alleged.    And^this,  Ac.     [Conclude  wUh  a  verification,  as 
fljrfe,  1228.] 

[Precludi  non,  as  ante,  1228.] — ^Because  he  saith^  that  the  said  de-   ^  ^^^•' 
fendant,  after  the  making  of  the  said  demise  in  the  said  plea  in  bar  men-  ^°^J[J^*" 
tioned,  and  whilst  the  said  plaintiff  was  possessed  of  the  said  place  in  rp^  ^  p]^ 
vbich,  Ac.  under  and  by  virtue  of  the  said  demise,  as  tenant  thereof  to  in  bar  of  a 

fte  said  defendant,  and  half  a  year  before  the day  o.f A.  D.  Jf™"®. 

•Id  wit,  on,  Ac.  at,  Ac.  (venue)  gave  due  notice  to,  and  then  and  there  defendant 
leqnired  the  said  plaintiff  to  quit  and  deliver  up  the  possession  of  the  said  to  the 
miiaed  premises,  with  the  appurtenances,  *unto  the  said  defendant  unto  pi^iptiff; 

Ihe  said day  of A.  D. then  next  following;  and  by  means  S^t^^^to 

thereof,  afterwards,  and  before  the  said  time  when,  Ac.  to  wit,  on  the  day  qait  (<f) 

r  year  last  aforesaid,  the  said  tenancy,  and  the  estate  and  interest  of  [*1280] 
said  plaintiff  in  the  said  demised  premises,  and  the  said  place  in 
pbich,  Ac.  with  the  appurtenances,  wholly  ended  and  determined,  to  wit, 
fil,  Ac.  (t'^nue)  aforesaid,*  and  thereupon  the  said  defendant,  after  the 
•ud  tenancy  was  so  ended  and  determined  as  aforesaid,  and  before  the 

iwd  time  when,  Ac.  to  wit,  on  the day  of in  the  same  year, 

[Altered  into  the  said  place  in  which,  Ac.  and  then  and  there  became, 

d  was  lawfully  possessed  thereof,  and  continued  so  possessed  until  the 

time  when,  Ac.  and  because  the  said  cattle,  after  the  said  demise 

e  and  was  so  ended  and  determined  as  aforesaid,  and  whilst  the 

(h)  See  the  plea  in  bar  and  notes,  ante,        {d)  See  the  plea  in  bar,  B.nte,  1195,  and  7 

Itt ;  and  Me  the  Ibrm,  ante,  1221.  T.'  R.  4S1.    As  to  the  statement  of  a  notice  to 

ric)  See  the' plea  in  bar,.ante,  1191;  and  as  qnit,  ante,  494.  See  replication  to  plea  in  bar, 

^npUcations  of  a  snbseqnwit  demand,  ante,  denying  demise  to  plaintiff,  held  good,  1  B.  & 

156,  R.  42.^2  Saund.  819. 
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SO  DAHAoi  g|^{  j  defendant  was  so  poesessed  as  aforesaid,  and  at  the  said  time  wheo, 
"^*^'*   4c.  were  wrongfully  in  the  said  place  in  which,  Ac.  treading,  &c — [Cbn- 
cbide  foUk  a  verificationy  as  atUe^  1228.] 

^^P^^  [^Precludi  non,  as  ante,  1228.] — Because  he  saith,  that  he  the  said  de- 
defect  of  fcndant,  and  all  other  the  tenantg  and  occupiers  of  the  said  dose  in  which, 
fmoes,  de-  &a.  for  the  time  being,  from  time  whereof  the  memory  of  man  is  not  to 
uaI  of  de-  i\^^  contrary,  have  not  repaired  and  amended,  nor  have  been  osed  and 
obiintion  Accustomed  to  repair  and  amend,  nor  of  right  onght  to  have  repaired  and 
to  repair  amended,  nor  ought  the  said  defendant,  before  or  at  the  said  several  times 
(^)-  when,  &c.  of  right  to  have  repaired  and  amended,  nor  still  of  right  ought 

to  repair  and  amend,  the  said  hedge  and  fence  between  the  said  closo  of 
the  said  plaintiff,  and  the  said  close  in  which,  &c.  when,  and  as  often  as 
pccasion  hath  required,  to 'prevent  cattle  feeding  and  depasturing  or  IxHag 
In  the  said  close  of  the  said  plaintiff,  from  erring  or  escaping  ihereooti 
through  the  defects  and  insufficiency  of  the  said  hedge  and  fence,  into  th| 
said  close  in  which,  &g.  and  doing  damage  there  in  manner  and  formii 
the  said  plaintiff  hath  above  in  his  said  plea  in  bar  in  that  behalf  allegod^ 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  Ac. 

Tiie  like  [ Precludi  non^  as  ante,  1228.] — ^Because  he  saith,  that  the  said hedgi 

defeat  of    ^^^  fence  in  the  said  plea  in  bar  mentioned,  before  or  at  the  said  time  whea|| 
fenoes.        &c.  were  not  ruinous,  prostrate,  or  fallen  down  for  want  of  needful  or  m^ 
r*1231]  cessary  *making,  repairing,  or  amending  thereof,  in  manner  and  formi^ 
the  said  plaintiff  hath  above  in  his  said  plea  in  bar  in  that  behalf  alleged 
And  of  this  the  said  defendant  put  himself  upgn  the  country^  &o. 


I    ^a^   » 


[1282]  •REJOINDERS  IN  TRESPASS. 


nr 
1.  SimUUw 


In  the  jr.  5.  (or  "  C.  P."  or,  "  Exchequer^) 

_  C.  D.  1  *    Term,  —  WU.  4., 

to'repiToa*'    &^8.   >     And  the  said  defendant,  as  to  the  said  replication  of  the 
tion,  eon-    A.  B.  )  plaintiff  to  the  said  [second]  plea  of  the  said  defendant, 
thcfcou  *^  '^^^^  ^^^  said  plaintiff  hath  prayed  may  be  inquired  of  by  the  count 
try.     °'   doth  the  like. 

2.  Rejoin-      And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaini 
^^V^  H     ^  ^^^  ^^^^  [third]  plea  of  the  said  defendant,  saith,  that  the  said  plaini 
conc\miing  o^gbt  not,  by  reason  of  any  thing  by  him  in  that  replication  above 
with  aTor-  leged,  to  have  or  maintain  his  aforesaid  action  against  the  said  defendr 
ificfttion.     in  respect  of  the  said  supposed  trespasses  in  the  introductory  part  of 

(c)  See  the  pleas  In  bar,  ante,  211NS,  1210.    the  cattle  were  imnilj,  at  ante,  1210,  or^ 
Tbii  replioationehoaldoonoladeto  theoeuntry.    the  plaintiff  turned  tfaa  eattle  in,  at 
1  Saand.  lOS.    The  i«plioatk>n  maj  be,  that    1210.— See  1  Ttast  629. 
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• 

ndd  [ihird]  plea  and  iD  the  said  declaration  mentioned,  becaase  he  saith,       ^ 
that,  Ac* — [^Here  stale  the  subject-mcUter  of  the  rejoinder ^  and  the  conclu-  ^^!^^' 
sum  to  ike  country  will  be  {is  follows :] — ^And  of  this  the  said  defendant  gj^^  ^\^^ 
puts  himself  upon  the  country,  &c.  ooontiy. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before,  he  *•  ^1^ 
prays  jadgment  if  the  said  plaintiff  ought  to  have  or  raaiotain  his  aforesaid  y^^^.  * 
sietion  thereof  against  the  said  defendant,  in  respect  of  the  said  supposed  tion. 
trespasses  in  the  introductory  part  of  the  said  [third]  plea,  and  in  the 
said  declaration  mentioned,  &c. 

[Actio  nan,  €ls  supra."] — ^Because  he  saith,  that  he  did  not  to  a  greater  topmoh. 
d^T^,  or  with  more  force  or  violcoce  than  was  necessary  for  the  said        . 
forpose  in  the  said  [last]  plea  mentioned,  coormit  the  said  supposed  tres-  to  re'^i^ 

rises,  in  the  introductory  part  of   the  said    [last]  plea    mentioned,  tion  of  ex- 
manner  and  form  as  the  said  plaiutiff  hath  in  his  said  replication  in  ^'  ^fT 
that  behalf  alleged.    And  of  this  the  said  defendant  puts  himself  upon  ^^i  ^x- 
the  country,  &c.  oen  (a). 

[Aclio  non^  ut  supra.l — ^Because  he  saith,  that  the  said  defendant,  after   ^  *"*'• 
.  Ihc  making  of  the  said  demise,  Ac.  [state  *the  notice  to  quit,  and  the  de-  JT*^'^'*^- 
\  termination  of  the  tenancy,  precisely  as  in  the  form,  ante,  1229,  to  the  as-  cationof  a" 
terisk^  sayings  ^^  before  either  of  the  said  times  when,  Ac/'  instead  of  demise  to 
**  the  said  time  when,  Ac."  and  then  proceed  as  follinvs :]  and  thereupon  *•  P^*°' 
he  the  said  defendent,  after  the  said  tenancy  was  so  ended  and  deter- tioe  to  qait 
mined  as  aforesaid,  to  wit,  at  the  said  several  times  when,  Ac.  entered  r*X233 1 
into  tlie  said  [dwelling-house]  in  which,  Ac.  and  committed  the  said  sup- 
.  posed  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioned, as  he  lawfully  might  for  the  cause  aforesaid,  to  wit,  at,  Ac.  (venue^ 
tferesaid.     And  this,  Ac. — [Conclude  with  a  verification^  as ante^  1282,] 

lAetio  noHj  as  ante,  1282.] — Because  he  says,  that  the  said  plaintiff,  B*in^« 
after  the  giving  the  notice  in  the  said  replication  mentioned,  to  wit,  on,  ^^^  tj^J*** 
Ac.  at,  &c.  (^venue^  waived,  relinquished,  and  abandoned  such  notice,  noUoe  to 
*a&d  then  and  there  assented  and  agreed  to  the  continuance  of  the  said  ^^^.^'Tffv 
'demise.     And  this,  Ac. — [Conclude  with  a  verification^  as  ante^  1232.]    ^""T   ^  '' 

And  tlte  said  0.  D.  as  to'the  said  replication  of  the  said  A.  B.  to  the  Rejoinder 
jfend  second  plea  of  him  the  said  G.  D.,  as  before,  saith,  that  he  the  said  ^?^|[^ 
|D«  D.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times  of  way,  &o. 
>vhen,  Ac.  had,  of  and  in  the  said  messuage  and  land,  with  the  appurte-  ^  s^ted 
nances,  in  the  said  second  plea  mentioned,  for  the  time  being,  from  time  ^^^  ^^^ 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and  have 
used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and 
said  O.  D.  still  of  right  ought  to  have  for  himself  and  themselves,  his 

(c)  See  TepUoatioD,  ante,  1205.  witliont  a  formal  tTavene,  see  ante,  1211,  and 

(^)  See  the  sor-rejoinder,  poet,  1285.  1  Saand.  108  b.— 7  B.  &  C.  846.     If  the  re- 

(c)  We  have  seen  that  a  replication,  deny*  plication    be    improperly  concluded    with    a 

a  riglit  of  way,  or  any  other  prescriptive  formal  trayerse  and  yerifioation,  the  rejoinder 

lit,  or  the  obligation  to  repair,  as  stated  in  most  re-assert  the  subject-matter  of  the  plea, 

plea,  eboald  oondade  to  the  country,  and  as  in  the  aboye  ibrm. 
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TO  BEAL  ^xi^  their  tenants  and  farmers,  occupiers  of  the  said  messni^  .and  land, 
PBOPKBTT.  ^^j^  ^j^^  appurtenances,  common  of  pasture,  in,  upon,  and  throughout  the 
said  close  in  which,  <&c.  for  all  his  and  their  commonable  cattle,  levanU 
and  couchanty  in  and  upon  the  said  messuage  and  land,  with  the  appurte- 
nances, in  every  year,  at  all  times  of  the  year,  as  to  the  said  messuage 
and  land,  with  the  appurtenances,  belonging  and  appertaining,  in  mauDer 
and  form  as  he  the  said  0.  D.  hath  in  his  said  second  plea  above  alleged. 
And  of  this  he  the  said  C.  D.  puts  himself  upon  the  country,  &o.' 


Rejoinder . 
(to  a  repli- 
oation  that 
defeiwl- 
ant's  cattle 
were  un- 
mly,  and 
broke  the 
fence,)  that 
the  cattle 
esoaped  by 
the  defect 
of  fence 
mentioned 
in  plea, 
'  and  not 
OiroQgh 
any  breach 
of  fence, 
as  alleged 
in  the  rep- 
licivtion  {d) 

[•1234] 

Snr-rejoin- 
der  (to  re- 
joinder to 
a  replica- 
tion to  a 
plea  of 
plaintiff  '■ 
discharge 
under  Uk- 
solvent 
Act)  that 
the  note 
?ras  not 
made  on 
account  of 
a  debt 
contracted 
before 
plaintiff's 
discharge 

(0. 


\^Actio  non^  as  ante,  1282.] — Because  he  saith,  that'the  said  cattle  of 
the  said  defendant  escaped  out  of  the  said  common  or  waste  in  the  said 
[second]  plea  in  that  behalf  mentioned,  into  the  said  close  in  which,  Ac. 
called,  &c.  through  the  defect  of  the  said  fences  in  the  said  [second]  pl(^ 
in  that  behalf  mentioned,  tn  manner  and  form  as  the  said  defendant 
above  in  his  [second]  plea  in  that  behalf  above  alleged,  and  not  throaj 
any  breach  of  the  said  fence,  as  in  the  said  replication  to  the  said  [socoi 
plea  mentioned.  *And  this  the  said  defendant  prays  may  be  inquired 
by  the  country,  Ac. 


^  <#>— » 


SUR-EEJOINDER  IN  ASSUMPSIT. 


] 


A.  B. 

agst  S  And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said 
C.  D.  )  fendant,  as  to  so  much  of  the  said  replication  as  relates  to 
said  promissory  note  therein  mentioned,  says,  that  ho,  by  reason  of  i 
thing  by  the  said  defendant  in  that  part  of  the  said  rejoinder  above 
leged,  ought  not  to  be  barred  from  having  and  maintaining  his  afor( 
action  thereof  against  him,  because  he  says,  that  the  said  promissory 
was  not  made  and  delivered  in  respect  of  a  debt  accrued  due  from 
said  defendant  to  the  said  plaintiff,  before  the  said  supposed  adjudii 
in  the  said  plea  mentioned,  in  manner  and  form  as  the  said  defendant 
above  in  his  said  rejoinder  alleged.  And  this  the  said  plaintiff  prays 
be  inquired  of  by  the  country,  Ac. 


(i)  See  replications,  as  ante,  1210. 


(<)  See  T^inder,  ante,  1220. 


r 


( 


[■:1885] 


•REJOINDERS  AND  SFR-REJOINDERS  IN  REPLE- 
VIN, TRESPASS,  &c. 


JitteJr.5.  (or«aP.") 

A.B.)  Term, Ftff.  4.     ^"^^^ 

^;8t.  >     And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said  defend-  ga™rejoin- 
C.  D.  )  ant,  to  the  said  replication  of  the  said  plaintiff  in  the  said  [sec-  der  (<). 
Hd]  plea  of  the  said  defendant,  saith  that  he,  by  reason  of  any  thing  by 
fte  said  defendant  in  that  rejoinder  above  alleged,  ought  not  to  bo  barr^ 
from  having  or  maintaining  his  aforesaid  action  thereof  against  the  said  de- 
fendant, because  he  saith,  that,  Ac. — [Staie  the  subject-maUer  of  the  snr-  ^^^^^ 
rejoindeTy  and  if  merely  a  denial  of  the  rejoinder  j  conclude  thus :] — And  ooontry. 
tills  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

!  ^  [If  the  sur-rejoinder  be  of  new  matter ,  conclude  with  a  verification^  sim-  Condtwion 
Hartothe  conclusion  of  a  replication.     The  form  in  trespass  is  as  fol-  JJ^j^^j^J®^ 
lows:] — And  this  the  said  plaintiff  is  ready  to  verify,  wherefore,  as  bo-  trespass, 
fore,  he  prays  judgment,  and  his  damages  by  him  sustained,  on  occasion  of 
Ae  committing  of  the  said  trespasses,  to  be  adjudged  to  him,  &c, 

CD.  \     And  the  said  plaintiff,  as  to  the  said  replication  of  the  said  de-  Rejoinder 
r  Its.    S  fendant,  to  the  said  plea  in  bar  of  the  said  plaintiff  to  the  said  »*»  wpie^in 
A.  B.   )  avowry  [orj "  cognizance  "]  of  the  said  defendant,  saith,  that  the  ^-^  ^' 
iud  defendant  ought  not,  by  reason  of  any  thing  by  him  in  that  replica- 
"  D  alleged,  to  avow  the  taking  of  the  said  [cattle]  in  the  said  [close]  in 
ich,  &c.  itnd  justly,  &c.  because  he  saith^  that,  <feo. — \^Here  state  the 
^eel-matter  of  the  rejoinder  and  conclude  to  the  country ^  or  with  a  veri- 
^/eaiion^  as  in  a  plea  in  bar,  as  ante,  1189.] 

.  [Precludi  non,  as  antCj  1201.] — Because  he  saith,  that  after  the  giving  Sur-r^m- 
if  the  said  notice  ih  thd  said  rejoinder  mentioned,  and  before  the  expira-  ^^^  ^^  ^""^^ 
tienbf  the  said  tenancy,  to  wit,  on,  Ac.  at,  <fec.  (venue^  aforesaid,  the  said  turnotlce 
Mmdant  waived,  relinquished,  and  abandoned  the  said  notice,  and  *then  to  quit  was 
tod  there  assented  and  agreed  with  the  said  plaintiff  to  the  continuance  of  ^'"^<^  ^  (^)* 
Ae  said  tenancy  in  the  said  replication  mentioned,  and  the  said  tenancy  did  [  *1236] 
Mtinue  from  thenceforth,  until,  and  at,  and  after  the  said  time  when,  Ao. 
to  vit,  at,  Ac.  (venue^  aforesaid.    And  this^  Ac. — [  Conclude  with  a  veri- 
fication^  as  anU,  1285.] 

(<)  Sm hnoM,  Boole's  Soli •i Law,  222.        d  Uw.  260— Pletd.  A.  478,  9. 
.  (/ )  See  the  toma  of  TejeiDders  in  replevin,        (g)  See  the  reloinder,  ente,  1282. 
«^tw,  6, 18.— UL  Snt.  SOQ.— Boote^i  SuH 
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BEBXITTEBS  AHD  SHIt-BEBDTTEBS. 


REBUHERS  AND  SUR-REBUnERS. 


w  TREs-  In  the  jr.  B.  (or  «  C.  P.") 

r       PASS. 

Rebutter  p     t\ 

denying  '^-   •^• 

the  waiver  &ts. 


Tern,—  Frf//.4. 


And  the  said  defendant,  as  to  the  said  sur-rejoinder  of  the  said 
of  the  no-  A.  B.  )  plaintiflF,  to  the  said  rejoinder  of  the  said  defendant  to  the  said  re- 
tiootoquit  pijication  to  the  said  [second]  pica  of  the  said  defendant,  saith,  that  the 
said  plaintiff  ought  not,  by  reason  of  any  thing  by  him  in  that  sar-rejoinder 
alleged,  to  have  or  maintain  his  aforesaid  action  against  him  in  respect  of 
the  said  supposed  trespasses  in  the  introductory  part  of  the  said  [sec- 
ond] plea  mentioned,  because  he  saith,  that  the  said  defendant  did  not 
waive,  relinquish,  or  abandon  the  said  notice,  or  assent  or  agree  with  the 
said  plaintiff  to  the  continuance  of  the  said  tenancy  in  the  said  replicatioQ 
mentioned,  nor  did  the  same  continue  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  said  sur-rejoinder  in  that  behalf  alleged.  •  And  of 
this  the  said  defendant  puts  himself  upon  the  country,  &c. 


In  the  K.  B.  (or  "  C.  P.") 


r-rebat-  A.   B.  ) 
ttmi/i-      atS.     \       A 

C.  D. )  ant, 
like. 


Sar-rebat-  A.   B. 

ter 

Ur. 


Term,  —  WiU.  4. 


And  the  said  plaintiff,  as  to  the  said  rebutter  of  the  said  dcfend- 
and  whereof,  he  hath  put  himself  upon  the  country,  doth  the 


[•1237] 


PLEAS  &o.   TO  NEW  ASSIGNMENTS. 


PLEAS. 

General 
issue  to 
new  as- 
signment 
(a). 


in  tt«  jr. -B.  (or  «  C.  P.^0 


Com- 
mence- 
ment of  a 
special 
plea  to  a 
new  as- 
Fignment 


C.  D.) 

aest.  } 


Tern,  —  WilL  4. 


Lgst.  V  And  the  said  defendant,  as  to  the  said  several  supposed  tres- 
A.  B.  )  passes  above  newly  assigned,  saith,  that  he  is  not  guilty  thereof, 
or  of  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
therein  complained  against  him.  But  of  this  he  puts  himself  upon  the 
country,  Ac. 

And  for  further  plea  in  this  behalf,  as  to  the  said  several  supposed 
trespasses  above  newly  assigned,  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 

{a)  When  not  advisable  to  plead  the  new        {b)  See  a  plea  of  set-off  to  a  new  aeeign- 
assignment,  but  to  suffer  a  jml^ent  b^  de?    ipent,  in  assumpsit,  3Wentw.  168. 
fiull,  see  the  note  ^e),  infra. 


[ 


PLEAS,  Ac,   TO   NEW  ASSIONHENTS.  1287 


Statute  in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought 
lot  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
k  Baith  that,  &c. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore  ho  prays  judg-  Conciu?u>n 
neDtif  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  ig^^^tlon.^^' 
ftereof  against  him,  in  respect  of  tfao  said  supposed  trespasses  above 
Kwlv  assigned,  <fec. 

And  the  said  defendant,  as  to  the  said  tresspass  as  above  newly  assigned,  Conf^ion 
ilr  here  in  court  confesses  the  said  action  of  the  said  plaintiff,  and  that  °^  trespas- 
the  said  defendant  was  and  is  guilty  thereof,  [and  that  tho  said  plai.i-  assigned, 
fbatb  sustained  damages  in  respect  thereof,  to  a  small  amount,  to  wit,  and  re- 
ffte  som  of  10*.  (a  sum  sufficient  to  cover  the  fullest  damages  for  the  ex-  ^*"^?**^ru 
r)  which  he  the  said  defendant  is  ready  and  willing  to  pay  to  the  said  ^nerai 
intiff]  ((/).     And  the  said  defendant  fully  relinquishes  and  abandons  issue  to  de- 
much  of  this  said  first  plea  by  him  above  pleaded,  as  traverses  or  de-  cianition, 
\  or  can  be  deemed  or  construed  to  traverse  or  deny,  the  said  tres-  reiales^o* 
aes  above  n^wly  assigned,  or  any  part  thereof,  or  that  the  said  plain-  suoii  trev 
'liath  sustained  damages  in  respect  thereof,  &c.  P'^^  (^)' 


Mii  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him  ufliga- 
tj  above  pleaded,  to  the  said  trespasses  above  newly  assigned,  and  ^7^?.^' 
>f  he  hath  put  himself  upon  the  country,  doth  the  like.  to  gwierai 

issue  to 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him  "ewas- 
ffldly]  above  pleaded,  as  to  the  said  trespasses  above  newly  assigned,  "JS"™*^*- 
that  the  said  plaintiff  ought  not,  by  reason  of  any  thing  by,  the  said  mcncc- 
indant  in  that  plea  alleged,  to  be  barred  from  having  or  maintaining- ment  of 
aforesaid  action  thereof  against  the  said  defendant  in  respect  of  the  "p*'^**?". 
'  several  trespasses  above  newly  assigned.    Because  ho  saith,  that,  pi^^to^a'^ 

new  as- 
signment, 

[And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judg-  Conclusion 
Uand  his  damages  by  him  sustained,  by  reason  of  the  committing  of  J^*^*\|^J^' 
said  several  trespasses  above  newly  assigned,  to  be  adjudged  to  him, 

it  to  the  expedient^  of  this  ibnn  of     196  — Tidd,  9th  edit.  966»  978. 
1 01  order  to  aToid  the  costs  of  the       (d)    Qumret    if    this   ftTerment   between 
inqnry,  see  9  B.  &  C.  618.—^  Bingh.    brackets  be  necessary. 


[•1288] 


TLEAS  PUIS  DARRHN  CONTINUANCE. 


^I"Wi 


In  the  King^s  Bench. 

On the day  of (6), 

in Tern,  —  WiU.  4. 

Plea  in        CD.) 

before  the    ®S^*-    [       ^^^  °^^  ^^  ^^^  ^^T*  ^^^  ^^  *^  ^^7'*  ^^ ^^® ^^7  ^^ 

return  of    A.  B.  ) in  this  Same  Term,  antil  which  day  the  plea  aforesaid  was 

the  ventre  Jast  coDtiDued,  comcs  the  said  plaintiff  by his  attorney,  and  the  said 

^Tin  ion'  defendant  by  his  attorney  aforesaid,  and  the  said  defendant  saiih,  that  the 
tin%ianc€  of  Said  plaintiff  ought  not  further  (c)  to  haxe  or  maintain  his  aforesaid  action 
release,      thereof  against  him,  because  he  saith,  that  after  the  last  continuance  of 

S^e  auiiM  ^^^^  cause,  that  is  to  say,  after the day  of in  this  same 

(a).  Term,  from  which  day  this  cause  was  last  continued,  and  before 

this  day,  to  wit,  on,  &c.  at,  &c.  (venue)  the  said  plaintiff  ^here  state  the 
release  as  ante^  930,  i?r  other  subject  matter  oftheplea^]  and  this  the  said 
plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plain- 
tiff ought/tcrMer  to  have  or  maintain  his  aforesaid  action  thereof,  against 
him,  &c. 

The  like  at     And  now  at  this  day,  to  wit,  on  the  —  day  of in  the year 

sImsT*').    ^^  ^^^  reign  of  our  sovereign  lord  William  the  Fourth,  by  the  grace,  Ac. 

before and justices  of  our  said  lord  the  now  king,  appointed  to 

take  the  assizes  in  and  for  the  county  of aforesaid,  at, in  the 

same  county,  comes  the  said  defendant  by  G.  H.  esq.  his  counsel,  and 
saith,  that  the  said  plaintiff  ought  not  further  to  maintain  his  action  against 
[  *1239]  the  said  defendant,  because  be  saith,  *that  after  the  making  of  the  said 
several  supposed  promises  and  undertakings,  [or  after  the  accruing  of  the 
said  several  supposed  causes  of  action,]  in  the  said  declaration  mentioned, 
and  after  the  last  continuance  of  the  plea  aforesaid,  that  is  to  say,  after  the 

day  of (the.  return  day  of  the  venire  facias)  last  past,  from 

which  day,  until  the day  of in Term  next,  unless  the  jus- 

'  tices  of  our  lord  the  king,  assigned  to  hold  the  assizes  of  our  said  lord  the 

king,  in  and  for  the  said  county  of should  first  come,  on  the day 

of  in  the  said  county  of the  action  aforesaid  is  continued,  to  wit, 

on,  &c.  at,  &c.  (venue')  the  said  plaintiff  by  his  certain  writing  of  release, 
sealed  with  his  seal,  dated,  Ac.  did  release,  Ac.  {^State  the  profertj  and 
the  particular  matters  released^  as  ante,  980,  and  conclude  a^  follows :] — 
And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  further  to  have  or  maintain  his  said  action 
thereof  against  him,  &c. 

(a)  As  to  this  plea  in  general,  tee  ante,  toL  post,  1241,  4.    The  plea  may,  it  seems,  be 

L  Index,    "  Puis  Darrein    Coniinuanct.**  put  in  at  wVUi  Prius  on  paper,  Rj.  k  Moo.  C 

Bui.  N.  P.  809.— Selw.  N  P  118.— Ck)in.  Dig.  N.  P.  404. 

Abatement,  H.  82. 1.  24.     And  vthm  it  is  not  (6)  As  to  the  title,  see  8  T.  R.  654. 

necessary  to  plend  specially  matter  of  defense  (c)  This  seems  necessary,  see 4  East,  607 ■— 

arisinffsince  the  oomnAencement  of  the  suit.  Ante,  907,  and  918,  second  form. 

see  9  fast,  82. — See   '#iii8  referred  to,  10  (<f)  See  the  notes  to  the  aboTO  Ibrm. 
Wentw.  xcii— 2  Rich.  C.   P.  22,  arvX  form, 
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Aod  now  at  this  daj,  that  is  to  say,  Ac.  [proceed  to  stale  the  eontint^  n^^  ^on 
tMCi,as  in  the  preceding  f army  ante ^  1238,]  comes  the  s|iid  defendant,  ^^^^ 
\s]  C.  D.  his  attorney  aforesaid,  and  saith  that  the  said  plaintiflf  ought  not  ahci,  to 
farther  to  have  or  maintain  his  aforesaid  action  thereof  against  him. — Be-  Plea  in 
cause  he  says,  that  S.  N.  after  the  death  of  the  said  testator,  to  wit,  in  ^^p^<» 
thatgaid  Term,  by  bill,  without  the  writ  of  our  lord  the  king,  [or,  ijfin  contintL 
C.  P.  or  bjf  original^  Sfc.  '^  describe  it  accordingly,"]  had  impleaded  the  anet^ 
nid  defendant  as  executor  as  aforesaid,  in  the  court  of  our  said  lord  the  ^7  *^  ^ 
Vmg,  before  the  king  himself,  at  Westminster,  in  the  county  of  Middlesex,  jodtment 
in  a  certain  plea  of  [debt  for  the  sum  of  £ —  for  money  borrowed  by  the  recoTered 
testator  from  the  said  S.  N.  in  his  life-time,  and  due  and  owing  at  the  time  ^^^^ 
of  his  death,]  and  that  such  proceedings  were  thereupon  had  in  the  said  otfa«r  oi^- 
coart  of  oar  said  lord  the  king,  in  the  said  plea,  that  the  said  S.  N.  after*  itor  (e). 
lards,  and  after  the  last  continuance  in  this  said  cause,  and  before  this 
day,  to  wit,  on,  <&c.  by  the  consideration  and  judgment  of  the  said  court, 

Tered  in  the  said  plea  against  the  said  defendant  as  executor  as  afore- 
^d  her  said  debt  of  £ —  and  also  [80^.]  which  by  the  same  court  were 
^jiidged  to  the  said  S.  N.  for  her  damages  which  she  had  sustained,  as 
|teQ  00  occasion  of  the  detaining  of  that  debt,  as  for  the  costs  and  charges 

her  about  her  suit  in  that  behalf  expended,  whereof  the  defendant  was 
(QOTicted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said 
coart  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
iforesaid,  will  more  fully  appear;  which  said  judgment  so  had  and  ob- 
tained as  aforesaid,  still  remains  in  full- force  and  effect,  not  in  any  wise 
reTersed,  annulled,  discharged,  or  satisfied.  And  this  the  said  defendant 
ia  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
brther  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  Ac. 

C.  D.  executor,  Ac.  J 

ats.  >     ''And  now  at  this  day,  to  wit,  on  the  16th  day  [•1240] 

A.  B.  )  of  October,  in  the  1st  year  of  the  reign  of  our  p,^  ^^ 

^Tereign  lord  William  the  Fourth,  to  which  day  the  sittings  at  Niffi  Prius,  Nisi  Prias 
fhich  began  on  the  11th  day  of  October,  in  the  year  aforesaid,  was  i  n  due  ®^  *  J"^8" 
Jianner  continued,  before  the  right  honorable  Charles  Lord  Tenterden,  ^ve^^in 
^  chief  justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  before  assumpsit 
fte  king  himself,  comes  the  said  defendant  by  T.  P.  his  counsel,  and  saith,  ^1"''  ^•^ 
ft*t  the  said  plaintiff  ought  not  further  to  have  or  maintain  his  aforesaid  exwutor" 
tctioa  against  the  said  defendant,  because  he  saith,  that  one  J.  P.  after 
fte  death  of  the  said  R.  H.,  to  wit,  in  [Trinity]  Term  last,  by  bill,  without 
fbe  writ  of  our  said  lord  the  king,  impleaded  the  said  defendant,  as  execu- 
tor as  aforesaid,  in  the  court  of  our  said  lord  the  king,  before  the  king 
imself  here,  in  a  certain  plea  of  trespass  on  the  case,  upon  promises 
mde  by  the  said  R.  H.  in  his  life-time  to  the  said  J.  P.,  to  the  damage 
|rfthe  said  J.  P,  of  [^67  65.  Id.  ;^  and  such  proceedings  were  thereup- 
9D  had  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
i^here,  in  that  plea,  that  the  said  J.  P.  according  to  the  course  and 
caasa,  and  before  tliis  day»  to  wit,  on  the  11th  day  of  August,  in  the  Ist 

(c)  See  6  Tftimt  665, 888.— a  B.  ft  G.  817. 
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vtxk  PUIS  year  of  the  reign  aforesaid,  duly  obtained  as  of  last  Trinity  Term,  a  oer- 
wmvu!-  ^^°  judgment  of  the  said  coart  against  the  said  defendant,  as  executor  as 
AHoi,  fte.  aforesaid,  whereby  it  was  considered  by  the  said  court,  that  the  said  J.  P. 
should  recover  against  the  paid  defendant,  as  executor  as  aforesaid  in  that 
plea,  [^71  7^.  Id.']  for  damages  which  he  had  sustained  as  well  by 
reason  of  the  not  performing  the  said  promises  and  undertakings  last  men* 
tioned,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  defendant  was  convicted ;  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself  here,  more  fully  appears ;  which  said  judg- 
ment still  remains  in  full  force  and  effect,  not  in  any  wise  annulled,  dis- 
charged, or  satisfied ;  and  the  said  defendant  further  saith,  that  he  hath 
fully  administered  all  and  singular  the  goods  and  chattels  which  were  of 
the  said  R.  H.  at  the  time  of  his  death,,  which  have  ever  come  to  his  hands 
[*1241]  to  be  administered,  except  goods  and  chattels  of  *small  value,  to  wit,  of 
the  value  of  [.£20  6^.  8^.]  and  that  the  said  defendant  hath  not  nor  at , 
the  time  of  the  exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf,  oor 
at  any  time  since,  had  any  goods  or  chattels  which  were  of  the  said  B.  H»  | 
at  the  time  of  his  death,  in  his  the  said  defendant's  hands  to  be  admiaiSf 
tered;  except  goods  and  chattels  to  the  value  of  r£20  6^.  SdJ]  and  no 
more,  which  are  not  sufScient  to  satisfy  the  said  damages  so  recovered 
by  and  due  and  owing  upon  the  said  judgment  as  aforesaid,  and  whiok 
are  subject  and  liable  to  satisfy  the  said  damages.  And  this  the  sail 
.  defendant  is  ready  to  verify,  wherefore  ho  prays  judgpnont  if  the  said  | 
plaintiff  ought  further  to  have  or  maintain  his  said  action  against  him,  Ao»  | 

In  the  Kinff*s  Bench.  I 

IA.  B plaintiff  I 
and 
C.  D.  executor,  £c.  defendant. 

AffidftTit         C.  D.  of Strand,  in  the  county  of the  above-named  defend* 

truth  of  ^°^'  maketh  oath  and  saith,  that  the  judgment  mentioned  in  the  plea  of'' 
saoh  plea  the  Said  defendant,  by  him  pleaded  since  the  last  continuance  of  this  caasa^ 
(/)•  and  hereunto  annexed,  was  signed  and  obtained  by  J.  P.  therein  named, 
against  this  defendant,  on  the  11th  day  of  June,  1830,  and  was  »j 
signed  and  obtained  for  a  debt  justly  due  and  owing  from  the  abovo-nami 
R.  H.  to  the  said  J.  P.  in  the  life-time  of  the  said  B.  H.  and  at  the 
of  his  death ;  and  that  the  said  debt,  at  the  time  the  said  judgment 
so  signed  as  aforesaid,  was  and  still  is  due  and  unpaid ;  and  this  de«' 
ponent  further  says,  that  the  said  plea  hereunto  annexed  is  true  in  salK 
stance  and  in  fact. 

Sworn  at  Westminster-hall,  the  (Signed)  0,  D. 

16th  of  October,  1880,  before 
me,        (Signed)     Tenterden. 

Pieftputf    CD.)  '  ' 

S^Biinl      ^^-  [     And  now  at  this  day,  to  wit,  on  the day  of (the 

ana,  at     A.  B.  )  o^  trial)  in  the  first  year  of  the  reign  of  our  sovereign  I 

tiMSiU  ' 

(/)  The  affidaTit  need  not  be  entitled  in    Mid  qvutr^.     Set  8  Priot,  200,  201*  t"^- 
the  eanae,  6  Taunt  SS&'^l  Manh.  70,  a  a    eofOra. 
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WilKam  the  Fourth,  at  the  Sittings  of  •Nisi  Prius,  holden  at  the  Guild-  wkJtom 
hall  of  the  city  of  London,  in  and  for  the  said  city  of  London,  before  ^^j^^ 
the  right  honorable  Charles  Lord  Tenterden,  his  Majesty's  chief  justice  amce,  &o. 

ftssigocd  to  hold  pleas  in  the  court  of  our  said  lord  the  king,  before  the    

king  himself,  comes  the  said  defendapt,  by  — —  esq.  his  counsel  and*jn8»*ft« 
saith,  that  the  said  plaintiff  ought  not  further  to  maintain  his  action  q^'i^V 
against  the  said  defendant,  because  he  saith,  that  after  the  said  several  of  are- 
siiipposed  causes  of  action  in  the  said  declaration  mentioned,  accrued  to  ^^^^  (£)• 
the  said  plaintiff,  and  after  the  last  continuance  of  the  plea  aforesaid, 

that  is  to  say,  after  the  (A) day  of last  past,  until  (i) 

next  after in  [Easter]  Term  next,  unless  the  said  right  honorable 

Charles  Lord  Tenterden,  his  Majesty's  chief  justice  assigned  lo  hold 
pleas  in  the  court  of  our.  said  lord  the  king,  before  the  king  himself, 

flboald  first  come  on  the.(^) day  of at  the  Guildhall  of  the    . 

city  of  London,  the  said  action  is  continued,  to  wit,  on  the day  of 

in. the  year  of  our  Lord to  wit,  at,  &c.  (^venue^  aforesaid,  the 

aaid  plaintiff,  by  his  certain  writing  of  release,  sealed  with  his  seal,  and 
which  the  said  defendant  now  brings  here  into  court,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  did  remise,  release,  and  forever  quit 
elaim  unto  the  said  defendant,  his  heirs,  executors,  and  administrators, 
aU  and  all  manner  of  action  and  actions,  cause  and  canses  of  action, 
nits,  bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  accounts,  sum 
and  sums  of  money,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  damages,  and  demands  whatsoever,  both  in  law  and  in  • 
equity,  or  otherwise  howsoever,  which  he  the  said  plaintiff  then  had,  or 
which  he  should  or  might  at  any  time  or  times  thereafter  have,  claim, 
tUege,  or  demand  against  the  said  defendant,  for  or  by  reason  or  means 
rf  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  the  said  deed  or  writing  of  release,  as 
hy  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
irill  folly  appear.  .  And  this  the  said  defendant  is  ready  to  verify,  where- 

ifixrehe  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 

•aaintain  his  aforesaid  action  thereof  against  him,  &c. 

And  now  at  this  day,  that  is  to  say,  on,  &c.  until  which  day  the  trial  J?«^  *t  the 
>  of  the  said  action  was  adjourned  by  the  right  •honorable  Charles  Lord  ?j*^^^j^ 
^  Tenterden,  his  majesty's  chief  justice,  <fec.  comes  the  said  defendant,  &o.  adjoarned, 
'^iMUegirtg'  the  fact  to  have  happened  in  the  usual  way^  and  as  in  the  pre-  ^?  ^^^ 
'  ceding  form^  after  the  return  of  the  venire^']  from  which  day,  until  the  ^'*^«"y 
^'day  in  bank,  nnless  the  chief  justice  should  first  come,  &c.  the  action  is  r«x2481  ' 
^  continaed,  &g.  ^  ^ 

CD.  1 

ats.    >      And  now  at  this  day,  to  wit,  on,  4&c.  in  the  — *  year  of  the  Plea  in  the 
A.  B.  )  reign  of  our  sovereign  lol'd  the  now  king,  at  the  sittings  of  NisiiPj'™™^*^ 
Prius,  holden  at  the  Guildhall  of  the  city  of  London,  in  and  for  the  said  defendfmts 
jtity  of  London,  before  the  right  honorable  Sir  Nicholas  Conyngham  Tin-  bankrapt- 
^dal,  knight,  his  Majesty's  chief  justice  assigned  to  hold  pleas  in  his  ^y  ^ 
^Majesty's  ($onrt  of  the  Bench,  by  force  of  the  Statute  in  such  case  made  ^7»  ^r- 

rein  con' 
ig)  See  the  fi>nn,  ante,  1238. — 2  Rich.  C.        (i)  Return  of  distringat.  tinuanetiai 

P.  22.— 10  Wentw.  Index,  xoii.  (fc)  Day  of  trial.  QuildhaU 

(A)  Th«  return  day  of  the  renin  faciai,        (/)  See  16  East,  628,  4.-6  B.  &  C.  623.      n\ 

Bee  Bol,  Ni.  Pri.  310. 
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i»LEA  vmn  and  prorided,  comes  the  said  defendant,  by  hia  counsel,  J.  Yt.  e&q.  scr- 
^NTiNu-  jeant-at-law,  and  says,  that  the  said  plaintiff  onght  not  farther  to  have 
AiroK,  &o.  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant,  be- 
cause, <&c.  [^Slate  the  trading  of  defendant^  petitioning'  creditor^ s  deht^ 
act  of  bankruptcy  y  commission  issued^  and  defendant's  being  found  bank- 
rupt^ notice  in  London  Gazette,  defendants  surrender  and  examination^ 
and  defendant's  conformity,  as  ante,  913  to  915,  and  then  proceed  as  fol- 
lows:']— And  the  said  defendant  in  fact  saith,  that  having  so  conformed 
himself  to  the  said  Statute  made  and  in  force  concerning  bankrupts,  the 
said  H.  R.,  R.  W.  O.  and  J.  H.  (being  the  major  part  of  the  said  com- 
niissioners,)  authorized  by  the  said  commission,  heretofore,  to  wit,  on, 
&c.  at,  Ac.  by  their  certain  certificate,  in  writing  under  their  hands  and 
seals,  did  certify  to  Henry  Lord  Brougham,  then  and  still  being  Lard 
Chancellor  of  Great  Britain,  &c.  J^here  proceed  to  stdte  the  contents  of 
the  certificate^]  and  that  there  did  not  appear  to  them  any  reason  to 
doubt  of  the  troth  of  such  discovery,  or  that  the  same  was  not  a  fall  dis- 
covery of  all  his  the  said  bankrupt's  estate  and  effects,  which  said  cer- 
tificate had  been  and  was,  previous  to  the  said  signature  thereof  by  such 
commissioners  as  aforesaid,  signed  by  three  parts  in  five  in  number  and 
value  of  the  creditors  of  the  said  defendant,  so  being  such  bankrupt  a3 
aforesaid,  who  were  creditors  for  not  less  than  £20  respectively,  and 
who  had  duty  proved  their  debts  under  the  said  commission,  and  by 
such  signature  as  aforesaid,  testified  their  consent  to  such  allowance 
[•1244]  'and  certificate,  and  to  the  said  defendant's  discharge,  as  such  bankrupt 
as  aforesaid,  in  pursuance  of  the  said  Statute  ;  and  the  said  defendaut 
in  fact  further  saith,  that  the  said  certificate  having  been  so  signed  and 
allowed  as  aforesaid  afterwards,  and  since  the  last  continuance  of  the 

plea  aforesaid,  that  is  to  say,  after  the day  of- iu  the  year  last 

past,  from  which  day  until  the [2d  day  of  November,]  in  Michael- 
mas Term  next,  unless  the  said  right  honorable  Sir  Nicholas  Conyngham 
Tindal,  knight,  his  said  Majesty's  chief  justice,  assigned  to  hold  pleas  in 

the  said  court  of  the  Bench  aforesaid,  should  first  come  on  the day 

of in  the  year  of  our  Lord aforesaid,  at  the  Guildhall  of  the 

city  of  London,  and  before  this  day,  to  wit,  on  the  day,  &c.  last  af6re- 
said,  at,  <fec.  (yenue^  aforesaid,  in  aue  manner  laid  before  the  said  Lord 
High  Chancellor,  for  the  allowing  and  confirming  the  same,  and  the 
same  was  thereupon  then  and  there,  after  the  said  defendant  had  previ- 
ously made  oath  that  such  certificate  and  consent  of  the  creditors  there- 
upon as  aforesaid,  was  obtained  fairly  and  without  fraud,  in  due  form  of 
law  allowed  and  confirmed  by  the. said  Lord  High  Chancellor ;  and  the 
said  defendant  further  saith,  that  the  said  several  causes  of  action,  in 
the  said  declaration  mentioned,  accrued,  and  each  and  every  of  them  did 
accrue,  &c. — [Conclude  as  ante,  916.] 


In  the  King^s  fitnch. 

On        ■  the day  of instant,  in  this  present 

Hilary  Term,  —  WiU.  4, 
Plalntiff»8  C.  D.  1 

dischaiTge     ats.    >      And  now  at  this  day,  to  wit,  on the day  of -iu 

under  In-   ^  g  J  ^^.^  ^^^^  Term,  until  which  day  the  plea  aforesaid  was  last 
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eolitiDQedf  come,  as  well  as^the  said  plaintiff  as  the  said  defendant,  by  their  "JJJ^^" 
T»pective  attornies  aforestiid  ;  and  the  said  defendant  says,  that  the  said  contiku- 
pIuntifT  onghl  not  further  to  maintain  his  aforesaid  action  thereof  aprainst  amcb,  &o. 

the  said  defendant,  becaase  he  says,  that  after  the  supposed  debts,  [or  if     

lie  aeiion  be  in  assvmpsit^  alter  this  form  accordingly  throvghovtl^  and  ^^^^^jJ^jp 
ttud  seTeral  causes  of  action,  and  each  of  them  in  the  said  declaration  issae  join- 
nentioned,  accrued  to  the  said  plaintiff,  to  wit,  on,  &c.  [the  day  of  sub-  ed  (in)- 
$eribing'  peiitionl^  he  the  said  plaintiff  was  a  prisoner  in  the  custody  of 
the  mai*shal  of  the  Marshalsea  of  our  lord  the  now  kinjr,  in  the  [King's 
Bench]  prison,  [in  the  Borough  of  Southwark  in  England,]  at  the  suit  of 
ronc  E.  E.  and  other  his  creditors,  within  the  meaning  of  a  certain  Act  of 

J^rliament,  made  and  passed  in  the  seventh  year  of  the  reign  of  his  late 
[ajesty  King  George  the  Fourth,  intituled,  "An  act  for  the  Relief  of 
Insolirent  Debtors  in  Er^/and.^^     And  the  said  defendant  Aii'ther  saith, 
ihi  afterwards,  and  whilst  the  said  plaintiff  remained  in  custody  as  afore- 
iud,and  within  the  space  of  fourteen  days  next  after  the  commencement 
«f  the  actual  custody  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
b  vit,  at,  &c.  (venue^  aforesaid,  he  the  said  plaintiff  did  apply  by  peti- 
n,  in  a  summary  w.ay,  to  the  court  for  Relief  of  Insolvent  Debtors  in 
land,  for  his  discharge  from  the  custody  aforesaid,  according  to  the 
visions  of  the  said  Act,  and  in  compliance  therewith;  and  the  said 
intiff  did  then  and  there  subscribe  such  petition,  and  filed  the  same  in 
said  court ;  and  the  said  defendant  further  saith,  that  at  the  time  of  sub- 
ibing  the  said  petition,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  4&c. 
e)  aforesaid,  he. the  said  plaintiff  did  duly  execute  a  conveyance  and 
ignment  to  one  J.  D.  then  and  still  being  the  provisional  assignee  of 
said  court,  in  such  form  as  is  to  the  said  Act  annexed,  of  all  the  es- 
V right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real 
personal  estate  and  effects  of  the  said  plaintiff,  both  within  this  realm 
abroad,  except  the  wearing  apparel,  bedding,  and  other  such  neces- 
of  the  said  plaintiff  and  his  family,  and  the  working  tools  and  imple- 
ts  of  the  said  plaintiff,  not  exceeding  in  the  whole  the  value  of  £20, 
of  all  future  estate,  right,  title,  interest, and  trust  of  the  said  plaintiff, 
or  to  any  real  and  personal  estate  and  effects  within  this  realm  or 
ad,  which  the  said  plaintiff  might' have  purchased,  or  which  might  re- 
t,  descend,,  be  devised  or  bequeathed,  or  come  to  him,  before  he 
lonld  become  entitled  to  his  final  discharge,  in  pursuance  of  the  said  Act, 
rdiog  to  th^  adjudication  made  in  that  behalf;  or  in  case  the  said 
intiff  should  obtain  his  discbarge  from  custody,  without  any  adjndica- 
being  made  in  the  matter  of  his  petitionthon  before,  the  said  plaintiff 
Id  be  at  large  and  outof  custody, and  of  all  debts  due  or  growi/ig  due 
the  said  plaintiff,  or  to  be  duo  to  him  before  such  dischar^re  as  aforesaid, 
said  conveyance  and  assignment  being  made  subject  to  a  proviso,  that' 
case  the  petition  of  the  said  plaintiff  should  be  dismissed  by  the  said- 
rt,soch  conveyance  and  assignment  should  from  and  after  such  dis- 
ioQ,be  null  and  void  to  all  intents  and  purposes.     And  the  said  defend- 
t  farther  saith,  that  afterwards,  to  wit,  at  and  before  the  court  for  Ro- 
of Insolvent  debtors  in  England,  held  in  Portugal  street^  Lincoln's 
Fields,  in  the  county  of  Middlesex,  and  after  the  last  continuance  of 

<fli)  See  pleas  of  inaolYenoy,  ante,  919. 

Vol.  m.  .86 
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pwA  pun  this  cause,  that  is  to  say,  after  —  the xlay  of in  Michaelmas 

Qo^rS^'  Term  last  past,  from  which  day  this  cause  was  last  continued,  and  before 
AKCE,  &c,  this  day,  to  wit,  on,  &c.  [day  of  hearing'  pelilion]^  the  said  petition,  and 
a  certain  schedule  before  then  signed  and  filed  by  the  said  plaintiff,  in  pur-  j 
suance  of  the  said  Act ;  and  the  matters  thereof  came  on  to  be  heard 
and  was  examined  into  before  and  by  the  said  court,  and  the  said ; 
plaintiff  then  and  there  applied  to  be  discharged  and  exonerated  un- 
der the  said  Act ;  and  the  said  court  did  then  and  there  adjudge  the 
said  plaintiff  to  be  discharged  from  custody,  and  to  be  entitled  to  the 
benefit  of  the  said  Act,  in  pursuance  of  the  provisions  of  the  said  Act, 
and  the  said  plaintiff  was  accordingly  then  and  there  discharged  from 
the  custody  aforesaid.  And  the  said  defendant  further  says  that  by 
force  of  the  said  Act,  conveyance,  and  assignment,  and  premises  afore- 
said, all  the 'estate,  right,  title,  trust,  and  interest  of  the  said  plaintiff,  of, 
in,  and  unto  the  said  supposed  debts  and  caifses  of  action  in  the  said 
declaration  mentioned,  and  all  the  real  and  personal  estate  and  effects 
of  the  said  plaintiff,  were  then  and  there  immediately  after  such  adju- 
dication, thereby  vested  in  the  said  J.  D.  esq.  as  such .  provisional 
assignee  as  aforesaid,  upon  the  trusts  and  for  the  purposes  in  the  said 
Act  mentioned,  to  wit,  at,  &c.  (yenue^  aforesaid.  And  this  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  further  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  &c. 

darrein^  ^ts.  >  And  HOW  at  this  day,  that  is  to  say,  on  [Wednesday]  the 
continw  R.  S.  )  [22d]  day  of  [July]  in  the  year  of  our  Lord  [1831],  comes  the 
©a  "uh^*  said  defendant  by  C.  P.  his  counsel,  and  says,  that  the  said  plaintiff  ought 
assizes  (n).  ^^t  further  to  maintain  this  action  against  the  said  defendant,  because'  ho 

says,  that  after the day  of in  Trinity  Term  last  past, 

from  which  day  until  — . —  the  2d  day  of  November,  in  Michaelmas  Term 
next,  (unless  the  justices  of  our  lord  the  king,  assigned  to  hold  the  as- 
sizes of  our  lord  the  king  in  and  for  the  county  of  [Hereford],  shall 
first  come  on  [Wednesday]  the  ,[22d]  day  of  [July  ]  in  the  year  of  our 
Lord  [1831],  at  [Hereford]  in  the  said  county  of  [Hereford],)  the  action 
aforesaid  is  continued,and  before  this-day,  to  wit,  on  the  18th  day  of  July, 
in  the  year  of  our  Lord  1831,  at,  &c.  (venue)  the  said  plaintiff,  by  his  deed, 
bearing  date  the  same  day  and  year  last  aforesaid,  did  remise,  release,  and 
forever  quit  claim  unto  the  said  defendant  his  heirs,  executors,  and  ad- 
ministrators, all  and  all  manner  of  action  and  actions,  cause  and  causes  of 
[  *1245]  action,  suits,  bills,  bonds,  writings  obligatory,  *debts,  dues,  duties,  ac- 
counts, sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels, 
controversies,  trespasses,  damages,  and  demands  whatsoever,  both  in  la\r 
oi:  equity,  and  otherwise  howsoever,  which  against  the  said  defendant  ho 
the  said  plaintiff  then  had,  or  ever  had,  and  which  he  the  said  plaintiff,  his 
heirs,  executors,  or  administrators,  should  or  might  thereafter  have,  claim, 
challenge,  or  demand,  for  or  by  reason  or  means  of  any  matter,  cause,  or 
thing  whatsoever,  from  the  beginning  of  the  world  until  the  day  of  the  data 

• 

(fi)  Ante.  128a 
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Ikereof.  And  this  the  said  defendant  is  ready  to  verify,  vhereforo  he  plvapl-is 
prajs  jndgmQnt,  if  the  said  plaintiflF  ought  further  to  mantain  his  action  coimKu- 
igainst  him.  .       C.  P.  .     anc«.  && 

IR.  S plaintifiF, 
and  % 

T.  0 •     defendant. 

T.  C.  of  the  parish  of in  the  liberties  of  the  city  of 


flie  aboTe-named  defendant,  maketh  oath  and  saith,  that  the  plea  hereunto 
annexed  is  trae  in  substance  and  matter  of  fact. 

T.  C. 

Sworn  in  court,  the day  of 

before  me,        N.  C. 


Affidavit 
of  the 
truth  of 
p1&\  pui't 
darrein 
continu" 
aiice.     • 


In  the  King^s  Bench.  * 


Term^ 


Will  4. 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by 
iT.  )  him  above  pleaded,  saith,  that  he  the  said  plaintiff,  by  reason  of  any 
g  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred 
in  further  having  and  maintaining  his  aforesaid  action  thereof  against  the 
id  defendant,  because  he  saith,  that  the  said  supposed  writing  of  release, 
the  said  plea  mentioned,  was  had  and  obtained  from  the  said  plaintiff  by 
'the  fraud  and  covin  of  the  said  defendant,  to  wit,  at, &c.  (venue).     And 
this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and 
kis  damages  by  him  sustained,  on  occasion  of  the  non-performance  of 
ybe  said  several  promises  and  undertakings  in  the  said  declaration  men- 
Honed,  to  be  adjudged  to  him,  &c. 


Bcplication 
in  bank ;  to 
plea  of  re- 
lease, puU 
da  rein 
continU' 
ance  ;  that 
the  n>le.ase 
was  ob- 
tauied  by 
fraud  (o) 
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[•1240] 


Will.  4. 


TO  DECLA^- 


In  the  K.  B.  (or  «  C.  P.") 

!.  D.  )  Term, 

ats.  S      And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  do-   batioxs, 

B.  1  fends  the  wrong  and  injury,  when,  Ac.  and  saj'S,  thrrt  the  said 


&G. 
General 


urrer 


leclaration   [or,  if  to  a  count  only,  *•  the  said. count  of  the  said  de-  ^^^ 

iration,"]  and  the  matters  therein  contained,  in  manner  and  form  as  the  toaTiecia- 
ime  are  above  stated- and  set  fortfi,  are  not  sufficient  in  law  for  the  said  ^^^on  (a), 
tintiff  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said 
^fendant,  and  he  the  said  defendant,  is  not  bound  by  law  to  answer  the 
me.     And  this  he  is  ready  to  verify,  wherefore,  by  reason  of  the  insuffi- 

jncy  of  the  said  declaration  [or,  " count  of  the  said  declaration,"] 

this  behalf,  the  said  defendant  prays  judgment,  and  that  the  said  plaintiff 

(o)  See  pleas,  ante,  12dS»  1241.  special,  10  East,  359.    See  form  of  demur- 

(a)  When    a    general    demurrer    to    the  rer,  1  Lil  Ent  S.MOe.^PIead.  A.  213,282. 

iri»1e  declarfttkm  is  improper,  see  14  East,  —1  Rich.  C.  P.  194,  195.— 2  Id.  145.    See 

Ml    For  an  objection    in   the    matter    of  several    Ibrms    of  special    demurrers,  post. 

Am  the  demarr«r  sbonld  In  all    cases  be  1247tol26a. 
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TO  DBc    may  be  barren  flrom  having  or  maintaining  his  aforesaid  action  thereof 


LARA- 

Tiu:rs 


Special  de-      [  When  the  causes  of  demurrer  are  stated^  as  in  fceneral  advisable^  prth 

murrer(a).  ceed  as  in  the  above  form  to  the  end^  and  then  as  follows :] — And  the  said 

^     defendant  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 

'  Tided,  states,  and  shovrs  to  the  court  here  the  follomng  causes  of  demurrer 

to  the  said  declaration  [or,  if  the  demurrer  be  to  some  particular  count 

onlpy  then  say^  "  to  the  said count  of  the  said  declaration,"]  that  is 

to  say,  that,  &c.  [.Here  state  the  particular  causes^  and  conclude  thus:] 
and  also  that  the  said  declaration  for,  *^  — = —  connt  of  the  the  said  declara* 
tion,'*]  is  in  other  respects  uncertain,  informal,  and  insufficient,  &c. 

9 

CAUSES  or      For  that  the  said  declaration  is  not  entitled  of  any  court,  neither  doth  it ; 

DBMURBEB  appear  in  and  by  the  said  declaration  in  what  court  the  said  actioui^l 

TO  DKCLA-  brought  against  the  said  defendant,  and  also  for  that  it  doth  not  appeariai 

8     iaide-  ^^  ^^  ^^®  Said  declaration  of.  what  Term  the  writ  or  process  upon  whidkij 

murrer  for  the  Said  declaration  was  founded,  was  or  is  returnable,  and  also  for  that; 

that  deola-  the  Said  declaration  is  not  entitled  of  any  Term  whatever.     And  also  for 

not  entitled  ^'^^^  it  doth  not  appear  that  there  was  or  i#any  writ  or  process  whatsoBT^^ 

of  any       sued  out  of  any  court,  whereon  to  fonnd  the  said  declaration  against  hiai| 

court  or     and  also  for  that  the  said  declaration  contains  two  distinct  promises-allegefl 

coatliin"^  to  have  been  made  by  the  said  defendant  to  the  said  plaintiff,  altogothei^ 

repugnant  repngnaut  to  and  inconsistent  with  jeach  other,  and  also  for  that  the  sai4| 

promises,    first  count  Contains  two  several  promises,  alleged  to  have  been  made  bf  j 

the  said  defendant  to  the  said  plaintiff,  founded  on  certain  Supposed  cof 

siderations  and  liabilities,  in  that  count  alleged,  inconsistent  with  tb< 

promises  and-undertakihgs,  and  also  for  that  the  said  declaration  is  in  othc 

respects  uncertain,  informal,  and  insufficient,  &c. 

[•1247]      *[CommencemefU  of  demurrer^  as  ante^  1246.] — ^That  the  said  de^la-j 

To  a  dec-    ration  appears  to  be  exhibited  and  is  entitled  of Term  generallyJ 

for'be?ne  thereby  it  has  relation  to  and  must  be-  deemed  a  declaration  of  the  finfl 
cntitieJ  day  of  that  Term,  whereas  the  said  several  promises,  in  the  said  declara-j 
genenUiy  tion  mentioned,  are  all  of  them  therein  laid  to  have  been  made  by  thesaif 
^herTthe™  defendant,  and  the  said  several  causes  .of  action  therein  also  .mention! 
caiisc  of     to  have  arisen  on  the  — '■ —  day  of  — ; —  in  the  year  of  our  Lord 

action  ao-   which  Said day  of was  a  day  after  the  first  day  of  that  si 

thefii-su?)'  """"  Term,  whefein  the  said  plaintiff  hath  so  declared  against  him 
'  said  dcFendant,  and  whereof  the  said  declaration  is  so  generally  entitled 
aforesaid ;  and  also  for  that  the  said  declaration,  by  the  memoranda  thei 
of,  appears  to  have  been  exhibited  before  any  of  the  causes  of  action 
the  said  plaintiff  therein  mentioned,  appear  to  have  accrued,  and  also 
that  the  said  declaration  is  in  other  respects  uncertain,  informal,  audi] 
sufficient,  &c. 

To  a  bin        For  that  the  bill  aforesaid  appears  to  have  been  exhibited  in  and  ontith 
against  an  of    m     Term  lastpast,  whereas  the  several  supposed  causes  of  acUi 

attorney  ». 

(a)  See  ante.  1246.  n.  (a),    {b)  See  tlie  &nn,  1 T.  R.  lift.    Ante,  12;  toL  L  p.  394. 
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Aerein  mentioned,  and  each  and  every  of  them  appear  to  have  arisen  and  oAmnsop 
teemed  on  a  day  subsequent  to  that  Term ;  and  also  for  that  the  said  bill,  ^^tolaS 
by  the  memorandum  thereof,  appears  to  have  been  exlybiled  before  the    ations. 

fiiid  several  supposed  causes  of  action  in  the  said  bill  mentioned,  or  any    

or  either  of  them,  did  accrue,  and  also  for  that,  <&c.  ^or  being 

^  filed  before 

That  there  is  not  in  all  or  any  of  the  counts  of  the  said  declaration,  any  action  ap- 
causes  of  action  shown  or  stated  by  or  for  the  said  plaintiff  to  have  or  pears  to 
naiutaio  his  aforesaid  action  against  the  said  defendant,  inasmuch  as  in  ^^^®<^"3®>^ 
the  said  declaration  the  number  of  miles  which  the  said  horses,  in  the  por  being 
aid  counts  respect\,vely  mentioned,  were  hired  or  let  out  to  draw  the  said  too  gene- 
eereral  carriages  or  hearses,  in  those  counts  respectively  mentioned,  is  rai,  andnot 
Dot  stated,  alleged,  or  specified  in  any  of  the  counts  of  the  said  declara-  g^^JIfn* 
tioD,  nor  are  the  places  from  and  to  which  the  said  horses  were  to  draw  cause  of 
the  •carriages  or  hearses,  or  any  of  them,  specified ;  and  for  that  there  is  action;  al- 
Bo  specific  offence  charged  agaiAst  the  said  defendant  in  any  of  the  counts  J^^^^^ 


are 


of  the  said  declaration,  and  for  that  there  are  divers  blanks  left  in  each  divers 
and  evcrv  count  of  the  said  declaration,  and  there  are  divers  omissions  blanks  andr 
of  material  statements  and  averments,  namely,  of  places,  terms,  and  dis-.^^^j^||J^g 
taoces,  in  each  and  every  count  of  the  said  declaration  ;  and  for  that  the  in  the  de- 
lud  declaration  is  drawn  in  a  negligent,  slovenly,  and  nntechnical  man-  ciaration. 
ler,  disgraceful  (</)  to  the  records  of  the  court,  and  is  in  every  respect  [*1248] 
iasafficient,  uncertain,  defective,  and  informal,  ^c.  For  not 

silting  a 

For  that  it  does  not  appear  in  or  by  the  said  declaration  on  what  day,  ^^  p^mV 
;or  in  what  month,  the  said  defendant  made  the  several  supposed  pfom-  ses  were 

and  undertakings  therein  mentioned,  or  any  of  them  ;  and  also  that  ^^^^*  ^^^ 
ftere  are  divers  blanks  and  void  spaces  in  the  said'declaration  which  ren-  there  are 
der  the  sense  thereof  uncertain  and  obscure,  &c.  blanks  left 

in  the  de- 

Por  that  as  there  is  no  venue  or  place  alleged  in  or  by-  the  said  second  p^^^^Q^^l 
count  of  the  ssiid  declaration,  where  the  said  defendant  was  indebted  to  ting  the 
fte  said  plaintiff  as  therein  mentioned,  &c.  ▼enue. 

To  last 

^  For  that  there  is  no  venue  or  place  alleged  in  and  by  the  said  last-men-  ^"}J*p°[jon 
fioned  connts,  or  any  or  either  of  tbem,  at  which  the  said  defendant  is  sup-  for  not  lay- 
jpoeed  to  have  committed  the  several  offenses  therein  respectively  men-  ing  a  ve- 
iioned,  or  any  or  either  of  them,  and  for-  that  the  said  last-mentioned  ^^^^^^ 
ioonts  are  in  other  respects  uncertain,  &o.  ■      ^  •sea  are 

supposed 


For  that  in  and  by  the  said  declaration  in  the  first  count  thereof,  the  said  ^  ^^"^^ 


plaintiff  bath  declared  and  complained  against  the  said  defendant  in  a  plea  mitted. 

trespass  on  the  case  for  a  certain  supposed  wrongful  conversion  and  to  a  de- 
claration 

(c)  See  the  form,  6  T.  R.  826,  Dodsworth  v.  them.  ,  ^o*"  joining 

n.— Ante,  12,  and  the  last  form;  ▼ol.  i.        (e)  The  declaration    was    held  sufficient;  counts  in 

^  294,  292.  but  joining  the  cause  of  demurrer  affords  a  trover  and 

|rf)  Though  this  demurrer  was  framed  by  useful  precedent    The   defendant  must   de-  in  assump- 

eraioeDt  Pleader,  yet  the  adoption  of  mur  to  the  whole^  declaration  for  mi8Jo|pder,  ^^^  (<)• 

harsh,  abusive  expressions,  seems  un-  and  not  to  any  particular  count,  1  BCft  S. 

and  it  is  more  judioiouft  to  omit  g66.-^nte,  toL  i  page  228, 0. 
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oArsEB  Of  disposal  of  •the  said  spaniel  and  setting-dog  therein  mentioned  of  the  said 
tolSjl™  plaintiff  to  the  use  of  him  the  said  defendant,  and  yet  in  the  second  and 
▲II0N8.    last  counts  6t  the^said  declaration,  the  said  plaintiff  hath  declared  against 
the  said  defendant  in  the^bove  suit  in  an  action  of  assumpsit  for  supposed 
breaches  of  express  or  implied  promises  in  not  returning  and  re-delivering 
certain  spaniels  tlf^rein  respectively  mentioned,  supposed  to  be  lent  and 
delivered  by  the  said  plaintiff  to  the  said  defendant,  and  not  for  any  sup- 
posed wrongful  conversion  and  disposal  thereof;  and  also  for  that  there 
are  in  tl\e  said  declaration  pretended  causes  of  action,  different  in  their 
natures,  comprehended  and  included  in  the  same  declaration,  to  wit,  a 
pretended  cause  of  action  founded  on  a  supposed  wrongful  conversion  and 
disposal  of  a  spaniel  and  setting-dog  of  the  said  plaintiff  and  pretended 
causes  of  action,  grounded  on  promises  which  are  incompatible  with  each 
other,  and  ought  not  to  be  joined  in  the  same  declaration  ;  and  also  tot 
that  causes  of  action,  founded  on  supposed  willful  and  determined  wrongs 
To  a  dec-    and  injuries,  ought  not,  and  cannot  be  blended  and  included  in  one  ami 
larationat  the  samo  declaration,  with  causes  of  action  founded  on  promises  or  con* 

the  suit  of  ^^^^^      ^^^  ^i        ^Q 

ficliDinis-  '  ' 

tratrix, 

Tvith  the        JTor  that  it  is  not  stated  in  or  by  the  said  declaration,  that  administn^i 

S^'for^not"  ^^^^'  ^^^^  *'^^  ^*^^  annexed,  of  all  and  singrular  the  goods  and  chattellj^ 
showing  rights,  and  credits,  which  wore  of  the  said  E.  O.  deceased,  at  the  time  ofj 
that  pro-  his  death,  was  in  due  form  of  law  committed  to  the  said  plaintiff  after  tlu^ 
ofadmki^  ^^cease  of  him  the  said  E,  G.  but  in  lieu  thereof  there  is  the  following! 
istration  allegation  mentioned  in  the  said  declaration,  that  is  to  say,  ^^  To  whi(i| 
were  said  J.  P.  (the  plaintiff)  administrator  of  all  and  singular  the  goo("' 


ceaatj 


countTn     ^f  ^^^  ®*^.^  ^-  ^'  ^^  ^^^j  ^°>  ^^'  ^^'  ^^'  (venue)  aforesaid^  in  due  foraj 
assumpsit  of  law  Committed,"  &c  1 

for  laying  j 

iso  to  pay  *^^^  ^^^^  ^^  ^^  Stated  and  alleged  in  and  by  the  said  first  count  of  flil|| 
whenever  Said  declaration,  that  the  said  defendant  undertook,  and  to  the  said  plaio^ 
p'«i«'i/r  tiff  faithfully  promised  to  pay  to  him  the  said  sura  of  money  in  that  co 
requested,  i^entioued,  whenever  afterwards  he  the  said  plaintiff  should  be  thereoai 
and  to  sec-  requested ;  and  also  for  that  the  supposed  promise  and  undertaking 
ond  count  the  sccond  count  of  the  said  declaration  mentioned,  is  thereby  stated 
fhe^undw-*'^®?®^  ^^  ^^^^  ^^^^  made,  in  consideration  that  the  said  defendant 
taking  to  done,  performed,  and  bestowed,  by  himself  and  his  servants,  the  said  woA 
pay  in  con-  and  labor  in  that  count  mentioned.     And  also,  Ac. 

Bideration 

of  work  * 

done  by         For  that  the  several  supposed  promises  and  undertakings,  in  the 
tiefendant  sccond,  third,  and  last  counts  of  the  said  declaration  mentioned, 
^r^^^'d  ^"^  ®^^^  ^"^  every  of  them  is,  laid  and  alleged  to  have  been  made  on 
iMt  counts  21st  day  of  November,  in  the  year  of  our  Lord  1830,  when  there  was 

of  declara- 
tion, for  (/\  N.  B.    The  declaration  stated,  that    the  breach,  where  the  grtintiiig  of  letteif 
laying  the   <•  J.  H.  late  of,  &c.  was  summoned  to  answer    administration  is  stated,  whioh  was  the 
promises      J.  p.  administrator  with  the  will  annexed,"    of  the  demurrer, 
on  an  im*    &c.;  but  which  latter  words  were  omitted  in 

possible  , 

day. 
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rach  day,  and  it  was  therefore  impossible  that  such  last-mentioned  prom-  oausbs  ot 
ises  and  undertakings,  or  any  of  them,  should  have  been  made  thereon.    ^  drclar- 

ATIONS. 

For  that  the  said  plaintiffs  in  their  eaid  declaration  complain  of  the  said  Demarrer 
defendants,  executors  as  aforesaid,  in  the  debet  and  detinet,  whereas  the  l?**®^*^* 
said  plaintiffs  ought  to  have  declared  against  them  the  said  defendants  a^^^t 
in  the  detinet  only,  since  the  said  plaintiffs  sue  the  said  defendants  as  ox-  executor 
centers  of  tHe  last  will  and  testament  of  E.  F.  deceased ;  and  for  that  it  f^'^  *^^^5l 
appears  in  and  by  the  said  declaration,  that  the  said  defendants,  executors  thfm^in 
as  aforesaid,  cannot  owe  the  said  money  demanded  of  them  to  the  said  the  debet 
plaintiffs,  inasmuch  as  they  the  said  plaintiffs  sue  the  said  defendants  as  ":°*J  ^^^^^ 
executors  as  aforesaid.  ^  ^ 

For  that  tho  said  plaintiffs  have  declared  acrainst  the  said  defendant  in  The  Uke  in 
the  debet  and  detinet^  although  the  said  plaintiffs  are  stated  to  be  executors  ^^^^^ 
of  the  last  will  and  testament  of  the  said  E.  P.  deceased,  and  ought  there-    ^"* 
fore  to  have  declared  against  him  in  the  detinet  only. 

For  that  the  said  plaintiff  hath  in  and  by  his  said  declaration,  declared  Demarrer 
upon  a  judgment  supposed  to  have  been  given,  and  a  cause  of  action  sup-  1?^^^"*' 
posed  to  have  arisen  in  the  county  of  Middlesex,  and  yet  had  laid  the  venue  Metre  facias 
of  and  in  his  said  action  in  London,  and  hath  liot  shown  any  causes  of  onajudg- 
Vtion  arising  there  whereon  to  ground  the  said  suit,  and  for  that  the  said  ^^^\  ^^^ 
plaintiff  hath  not  laid  any  proper  venue  therein,  &c.  the  venae 

in  the 

For  that  the  said  plaintiff  hath  not  brought  the  said  supposed  deed  of  ^iJ^ereThe 
release  into  court,  or  made  any  prevent  thereof,  and  because  the  defendant,  judgment 
in  the  manner  the  said  supposed  deed  of  release  is  above  pleaded,  cannot  was  ob- 
liave  oyer  of  the  same  so  that  she  might  know  whetlier  it  is,  or  is  not  the  r'^I??o-i  t 
deed  of  the  said  defendant,  and  because  it  doth  not  appear  by  the  plea  I-  ^'^^^^J 
whetlier  the  said  supposed  deed  of  release  is  actually  destroyed,  or  whe-  fo^'not™' 
ther  it  doth  not  still  exist,  and  is  only  lost  or  mislaid.  '  making  a 

profert  of  a 

For  that  it  is  not  alleged  nor  does  it  appear  by  the  said  declaration  of  ^^  ^*^' 
the  said  plaintiff,  when,  or  in  what  particular  place  or  places  in  the  said  ^^^bing 
parish,  in  the  said  declaration  mentioned,  the   goods  and  chattels  in  tho  the  Iocm 
■aid  declaration  mentioned,  or  any  part  thereof,  were  taken,  whereby  the  *"  ^"^  ^P* 
said  defendant  is  totally  prevented  from  making  a  proper  defense  to  the  fiT^JipieiilJ 
said  declaration,  and  for  want  of  naming  or  mentioning  in  the  said  declara-  {k). 
tion  the  place  or  places  where  the  said  goods  and  chattels,  or  any  patt 
thereof,  are  above  supposed  to  have  been  taken,  the  defendant  is  prevent- 
ed from  taking  any  issue  upon  the  place  of  taking,  &q. 

For  that  the  said  plaintiff  hath  not,  in  and  by  his  said  declaration,  al-  ^wno* 
l^d  or  .shown  in  what  particular  place  or  places  within  the  parish  of  SJ^rib^ 
" — the  said  de&ndant  took  the  said  goods  and  chattels  in  the  said  decia-  the/ocMt» 
ration  mentioned,  or  any  part  thereof,  nor  hath  specified  or  shown  in  his  J"<^«  *"^ 

(;)  Seeaote,  toI.  L  page  315.  (t)  See  8  T.  B.  151.  • 

{k)  See  ante.  482.  (A-)  See  ante,  818. 
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speeifjing  said  declaration  tbe  nnmber  or  kind  of  cattle  by  the  said  declaration  alleg- 
orVlnd  oT  ®^  ^^^  supposed  to  have  been  taken  bj  the  said  defendant ;  by  means 
of  cattle,  wherof  the  said  plaintiff  hath  endeavored  to  prevent  the  said  defendant 
&o.  dis-      from  making  a  proper  defense  to  the  said  declaration,  &c. 

Demurrer  j^oT  that  the  Said  plaintiff  by  his  said  declaration  complained  against 
tionln^^^  the  said  defendant,  as  if  the  supposed  cause  of  action, in  tlio  said  declara- 
trespas:^  ation  mentioned,  'had  been  a  mere  consequential  injury,  whereas  it  appears 
for  suting  to  have  been  an  immediate  and  direct  trespass  committed  by  the  said  de- 
by  w!\y?f  f<^"dant  •to  the  property  of  the  said  plaintiff;  and  for  that  the  said  plaintiff 
reciui,And  luith  complained  ac^ainst  the  said  defendant  as  in  a  plea  of  trespass  on  the 
for  omit-  case,  whcrcas  the  declaration  ough^to  have  been  in  a  plea  of  trespass  vi 
orwii  and  ^^  ('^rmis ;  that  the  said  defendant  wm  not,  by  the  said  declaration,  positive- 
contra  pa-  '\y  charged  with  any  of  the  facts  therein  contained,  and  the  same  were  only 
cem  (/).  charged  by  way  of  recital,  whereeas  they  ought  to  have  been  positively 
[*1252]  averred  upon  him  ;  and  also  that  it  is  not  alleged,  that  the  supposed  tres- 
pass was  committed  with  forpe  and  arms,  nor  against  the  peace,  &c. 

Todeciftr-  That  the  said  plaintiff  hath  declared  against  the  said  defendants,  as  as* 
ation,  first,  signecs  of  E.  F.  a  bankupt,  whereas  if  they  are  liable  at  all,  they  are  li- 
ing  Against  ^^'^  ^°  their  own  personal  liability,  and  not  as  assignees  as  aforesaid ;  and 
defendiinu  for  that  the  venue  in  each  and  every  of  the  counts  in  the  said  declaratiofti 
as  nssign-  jg  ^q^  sufficiently  laid  the  same  being  laid  at  Walworth  Common,  withont- 
ondiVrfor  Q&niing  any  parish,  town,  or  village  ;  and  for  that  the  said  supposed  tre8» 
not  laying  passes  in  the  said  first  count  of  the  said  declaration  mentioned,  are  not 
the  venue  charged  directly,  expressly  or  positively,  but  the  same  are  only  stated, 
lv;thWxi\j,  ^^^  ^^^  ^^^^^^  ^7  ^^y  ^^  recital  and  inducement ;  and  also  for  thatinthij 
for  begin-*  Said  third  and  last  counts  of  the  said  declaration,  there  are  certain  wordii 
ningthe  which  are  wholly  unintelligible,  and  the  words  "  twelve  other  different  af^^ 
«*^For^thar  ^^^^^^  ^  ^  curtins,"  are  uncertain  and  unintelligible,  and  for  that  the  said 
whereas,*'  declaration  is  in  other  respects,  &c. 

It  being  in  •  *  • 

fourthly,'        ^^^  *^**  ^^^  ^^^^  plaintiffs  have,  in  and  by  the  said  first  count  of  the 

for  being    Said  declaration  complained  against  the  said  defendants  of  and  for  apoN 

too  gene-    goual  trespass  therein  and  thereby  supposed  to  have  been  committed  bf 

b^iyspeU.  ^^^  ^^^^  defendants  on,  &c.  and,  to  have  been  from  thence  continued  oa 

&o.         '  divers  days  and  times  from  and  between  that  day  and  the  day  of  the  coai»| 

For  stating  mencement  of  the  said  suit,  whqn  by  law  they  ought  to  have  decUret| 

(0  hare  ^  ftg^^QS^  the  Said  defendants  for  the  said  trespasses,  if  any  hath  been  coraiiiife»; 

been  com.  ted,  as  having  been  committed  on  some  certain  or  stated  day,  and  to 

mitted  on*   have  Confined  and  ^limited  the  said  trespass  to  that  day  in  particular,  aai^ 

Cfn>r    ^  ^ot  hoyQ  continued  the  same  from  time  to  time,  and' in  manner  aii4| 

r*l25S1  ^^^^  ^^  ^^  ^'^^  ^^^^   ^^^^  count  is  above  set  forth;  and  also  for  thili 

^  -'  the  said  defendants  cannot  either  deny,  plead  to,  or  justify  the  mattei 

contained  in  the  said  first  count  of  the  said  declaration,  as  in  the 

first  count  of  the  declaration  is  pleaded  and  set  forth ;  and  also  fi 

that  the  said  first  count  of  the  said  declaration  is  in  other  respects  on* 

certain,  &o. 

(/)  See  a  dmilar  form,  6  T.  B.  6i8.        (m)  See  6  East,  Sdl,  89fi. 
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h  the  K.  B.  (or  «  C.  P.") 

Tefniy  — Will.  —  4.       General 

And  the  said  plaintiff  saith,  that  the  said  pica  of  the  said  defendant,  and  ^^"[7^. 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  ubau,nent^ 
pleaded  and  set  forth,  are  not  suflScierit  in  law  to  quash  the  said  bill  for  (./). 
"writ,"]  and  that  the  said  plaintiff  is  not  bound  by  the  law  of  the  land 
toanswer  the  same.     And  this  he  is  ready  to  verify.    Wherefore,  for  want 
of  a  suJScient  plea  in  this  behalf,  the  said  plaintiff  prays  judgment,  and 
tbat  the  said  defendant  may  answer  further  to  the  said  declaration,  &c. 

.[Same  as  tlie  above  form  to  the  end^  and  then  proceed  as  follows ;];— And     ""^"^'^^ 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  xo  plea  in 
and  provided,  states  and  shows  to  the  court  here,  the  following  causes  of     abate- 
demurrer  to  tUe  said  plea,  that  is  to  say,  tliat,  Ac.     [Here  set  out  the  "^^  ^*^- 
causes  atul  conclude  as  follows :] — And  also  that  the  said  plea  is  in  other 
Inspects  uncertain,  informal,  and  insufScient,  &c. 

■ 

For  that  the  said  R.  by  his  plea  aforesaid,  hath  admitted  himself  to  bo  causes  oi 
the  person  named  the  defendant  in  and  by  the  aforesaid  bill  and  dcclara-  J^"*^breb. 
tioB  of  liim  the  said  plaintiff;  and  also  for  that  the  said  plea  is  in  other  abiuemcnt 

lespects  informal  and  insufficient.  (of  misno- 

mer of  de- 

For  that  the  said  John,  otherwise,  N.  G.  in  the  beginning  of  his  said  ^^?rinning 
plea,  prayed  judgment  of  the  original  writ,  ^aforesaid,  although  he  hath  **  And  the 
thereby  alleged  a  matter  supposed  to  be  apparent  on  the  face  of  the  said  ««Y  ^^^^i' 
original  writ,  to  wit,  that*the  said  original  writ  was  sued  out  against  'JL  if," 
him  by  the  name  of  J.  L.  only,  and  not  by  the  names  of  John  otherwise  rmmeof 
K.  0.  L.  ;  and  for  that  the  said  John,  otherwise  N.  G.,  hath,  in  and  by  Kobert,'* 
the  said  plea,  alleged  a  supposed  variance  between  the  original  writ  and  j-tio-cT 
declaration  aforesaid,  without  craving  oyer  of  the  said  original  writ,  or  I    1-^^J 
Mttiag  forth  the  same;  and  also  for  that  the  said  plea  is  double,  in  this,  ?^'or  plead- 
to  wit,  that  the  said  John,  otherwise  N.  G.,  hath  thereby  alleged  a  sup-  n^ceVrom' 
posed  variance  between  the  original  writ  and  declaration  aforesaid  ;  and  the  origi- 
also  that  he  is  not,  nor  at  the  time  a£  suing  the  said  original  writ  of  the  ".'ifj^".' 
iaid  Jonathan,  was  or  ever  before  had  been  called  or  known  by  the  chris-  craving 
tiaQ  name  of  John  ;  and  also  for  that  the  said  John,  otherwise  N.  G.  hath  oyer,  imd 
•ot,  in  or  by  his  said  plea,  stated  or  alleged  his  real  name,  so  as  to  give  f®*'  "^f^'^* 
the  said  Jonathan  a  better  writ  against  him  the  said  John,  otherwise'^,  ter  writ 
6.;  and  also  for  that  the  said  John,  otherwise  N.  G.  hath  not,  in  or  by 
■ 

(a)  Ab  to  the  fi>rm  of  this  demurrer.  And  plea  in  bar. 
tbc  joinder  thereto,  ice  2  Saand.  210  b,  f,  g,  n.        (6)  A  demurrer  to  a  pica  in  abatement  need 

2, 211,  n.  8. — 10  Wentw.  Index,  zxvi.    And  never  assign  causes  of  demurrer,  2  M.  &  S. 

set  infra.     See  form,  1  LU.  Ent.  4.  12.— PI  A.  4S5. 

806.    If  the  demurrer  be  special,  the  iutro-        (c)  See  5  T.  B.  1S7.— Ante»  toL  i.  page  . 

dactioo  to  the  canses  of  demurrer  will  be  the  490. 
tame  as  in  the  oboTe  special  demurrer  to  a 

Vol.  in.  87 
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cAUBiB  Of  his  said  plea,  donied,  but  hath  admitted  that  he  is  called  and  known  bf 
DEMDBRBE./^{jg  name  of  N.  G.  L.,  as  by  the  said  declaration  is  above  supposed ;  and 
also,  ice. 

To  pieft  in  For  that  by  the  said  declaration  it  appears,  that  the  said  plaintiff  bath 
foTwS^-  ^'^^^g^^  ^^^  action  against  H.  P.  and  no  such  person  as  A.  W.  is  men- 
ning  tioned  in  the  said  declaration,  and  yet  the  said  plea  begins  with  these 
••  And  the  words,  "  And  the  said  A.  W."  which  is  wholly  repugnant  to  the  said  deo- 
w*"  when  ^^^ation  ;  and  for  that  the  said  plea  is  not  any  answer  to  the  said  declar- 
there  is  no  -ation,  and  is  wholly  uncertain,  &c. 

8uch  per- 
son named 

in  the  deo-  %  Mt%xm  x 

larntion, 
whereas  it 

t::^  •DEMURRERS  TO  PLEAS  IN  BAR. 

Btatedthns, 

'•  And  A. 

W.  sned 

by  the  ...1.1..^.. 

name,'* 

&c.  ((f)* 

t  *^^^^^  In  K.  B.  (or,  «  C.  P.") 

.     Term, WiU.  4. 

General         And  the  Said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him 

to  pi«i!Tn    [s^^o^^ly]  above  pleaded,  saith  that  the  same,  and  the  matters  iherdt; 

awimptii    Contained,  the  manner  and  form  as  the  same  are  above  pleaded  and  sel 

(a)*  forth,  are  sufficient  in  law  to  bar  or  preclude  him  the  said  plaintiff  frott 

having  or  maintaining  his  aforesaid  action  thereof  against  the  said  def<Nid* 

ant,  and  that  he  the  said  plaintiff  is  not  bound  by  law  to  answer  the  samii 

And  this  he  the  said  plaintiff  is  ready  to  verify.    Wherefore,  by  reason  d 

the  insufficiency  of  the  said  plea  in  this  behalf,  the  said  plaintiff  prajij 

judgment  and  his  damages,  by  reason  of  the  not  performing  of  the  said' 

several  promises  and  undertakings  in  the  said  declaration  mentioned,  toi 

be  adjudged  to  him,  &c,  -| 

i 

Special  de-     {Same  as  the  above  form  to  the  end^  and  then  proceed  as  foUow^:'\'^\ 

mnrper  in  j^  the  Said  plaintiff,  according  to  the  form  of  the  Statute  in  such  casi 

auumpnt  ^^^^  ^^^  provided,  states  and  shows  to  the  court  here,  the  foUowii 

causes  of  demurrer  to  the  said  [second]  plea,  that  is  to  say,  that,  ' 

[Here  set  out  the  causes  and  conclude  ih%M:'] — ^And  also  that  the 

[second]  plea  is  in  other  respects  uncertain,  informal,  and  insufficient. 

To  a  plea        [  General  or  special  demurrer ,  as  in  the  forms,  supra,  except  as  to 
in  debt  {c),  player  of  judgment,  which  is  as  follows:'] — Prays  judgment  and  his  d 

aforesaid,  together  with  his  damages  by  him  sustained,  on  occasion  of 

detention  thereof  to  be  adjudged  to  him,  &c. 

To  a  plea  [  General  or  special  demurrer,  as.  in  the  forms,  supra,  except  as  to  Am 
Id)*^'"'"'  V^^y^^  of  judgment,  which  is  as  follows :] — ^TPrays  judgment  and  his  danw 

^  -■      (1/)  See  8  Wils.  614.— Ante,  toL  i.  page  special  demnrren,  poet,  1267  to  1262. 

490.  (c)  1  Rich.  C.  P.  197. 

(a)  Plead.  Asa.  866,  7.  (//)  See  form.  Plead.  Ass.  342.— 1  M.  && 

(6)  1  Lil.  Ent.  105.    See  several  forms  of  850. 
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gee  by  him  sostaiiied  on  occasion  of  the  said  breach  of  covenant  in  the  *(>  vimab. 
aai'l  declaration  mentioned,  to  be  adjudged  to  him,  &c. 

[GenercU  or  special  demurrer^  as  in  the  forms ^  ante^  1256,  except  as'P^^  P^** 
to  the  prayer  ofjudgmerUj  which  is  as  follows  :'\ — ^Prays  judgment  and  *"""*• 
his  damages  by  him  sustained,  on  occasion  of  the  committing  of  the  said 
grieyances,  to  be  adjudged  to  him,  &g. 

And  the  said  plaintifiF  saith,  that  the  said  avowry  [^or  "  cognizance  "]  To  an 


of  the  said  defendant  and  the  matters  therein  contained,  in  manner  and  ^^^^[ncL 
form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufiBcient  in 
law  for  the  said  defendant  to  avow  or  acknowledge  the  taking  of  the 
said  cattle,  in  the  said  declaration  above-mentione(>,  in  the  said  place  in 
which,  &c.  to  be  just ;  and  that  he  the  said  plaintiff  is  not  bound  by 
law  to  answer  the  same.  And  this  he  the  said  plaiqtiff  is  ready  to. 
rerify,  wherefore  he  prays  judgment  and  his  damages,  by  reason  of  the 
taking  and  unjustly  detaining  of  the. said  cattle,  to  be  adjudged  to  him,  &c. 

[  General  or  special  demurrer ^  as  in  the  forms,  ante^  1256,  except  as  To  a  pica 
to  ike  proffer  of  judgment,  which  is  as  follows :] — ^Prays  judgment  and  >n  trespass. 
his  damages  by  him  sustoined,  on  occasion  of  the  committing  of  the  causes  ok 
said  trespasses,  to  be  adjudged  to  him,  Ac.  dbmurrek. 

For  not 

For  that  the  said  defendant  had  not  concluded  his  said  plea  by  putting  ^^he^  °^ 
limself  upon  the  country,  &c.  country. 

I>emarrer 

That  the  defendant  has  not  by  his  plea  traversed  or  denied,  or  at-  5^^^^  ^ 
tempted  to  put  in  issue  any  matter  of  fact  alleged  by  the  plaintiffs,  but  special  ac- 
kas  introduced,  and  attempted  to  put  in  issue,  matters  of  fact  not  al-  tion  on  tho 
Ifiged,  nor  necessary  to  bo  alleged  ;  and  that  the  plea  is  no  answer  to  ^^^.^^^ 
die  said  first  count,  but  evasive  and  argumentative,  &q.  formance 

of  an 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  *g'^«'^<^'»* 
and  avoided,  or  traversed  and  denied  the  making  of  the  several  promises  pemarrer 
a&d  undertakings  in  the  said  declaration  mentioned ;  and  also  for  that  to  a  plea  of 
the  Sfdd  plea  is  inartificially  pleaded,  and  in  other  respects  uncertain,  <fec.  ^^  '^^^^ 

an  action 

That  the  said  plea  amounts  to  the  general  issue ;  and  that  the  said  of  assump- 
il^ndant,  in  and  by  his  said  plea,  hath  attempted  to  put  in  issue,  to  be  sit. 
'Wed  by  a  jury,  a  mlBitter  of  right,  that  is,  what  sort  of  wood  the  said  [•1258] 
lllefeodant  had  a  right  to  cut  or  take  for  the  making,  maintaining  and  That  the 
rsopporting  of  the  said  fences  in  the  said  plea  mentioned  ;  and  for  that  P^^ 
|ttie  said  defendant  hath  not,  in  his  said  plea,  set  forth  what  sort  of  wood  t™Uie  gen- 

the  said  defendant  had  a  right  to  cut  or  take  for  the  purpose  in  the  erai  issue, 

i  plea  mentioned ;  and  for  that  he  hath  not  in  his  said  plea  set  forth  ^^^J^^  . 

t  mo  such  sort  of  wood  was  on  the  said  premises,  nor  hath  he  set  forth  ^suo°mat- 

ter  of 
.(c)  8ee  the  ftnn,  in  the  mm  «f  Joimsv.        (/)  See  form,  vol.  xtHL  MS.    Mr.  JnsUoe  right,  and 

pMdqr*  Doo^  d8&  Aahhont's  Paper  Books,  77.  for  not 

^  '  stating  a 

request  to 
plaintiff  to 
Msign  pro- 
per wood, 
Ac.  (/). 
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CAUSES  OF  what  the  custom  of  tho  country  is  T^th  respect  to  the  making,  maintain- 
DEMUBREB.  jpg^  ^^^  supportiug  of  thc  said  fences  in  the  said  pica  mentioned,  or 
any  custom  relatiuj^  thereto ;  and  for  that  the  said  defendant  hath  not 
set  for  in  his  said  plea  any  request  to  the  said  plaintiff  to  assign  proper 
wood  for  the  purpose  in  the  said  plea  mentioned ;  and  for  that  the  said 
plea  is  in  other  respects  multifarious,  defective,  &c, 

Toa^piea  ^  fhat  although  the  said  cause  of  action,  in  the  said  first  count  of  the 
«?ton  a"^'  said  declaration  mentioned,  did  not  accrue  upon  the  making  of  the  said 
promissory  promise  and  undertaking  in  thtit  count  mentioned  ;  yet  nevertheless  tho 
dTdlnr  ^^^^  defendant  hath  pleaded  that  he  did  not  undertake  or  promise  within 
pleaded  ^^^  ycars  next  before  the  suing  out  of  the  original  writ  of  the  said  plain- 
wow  as-  tiffs,  instead  of  pleading  that  the  said  cause  of  action  of  the  said  plain* 
sumpnittn-  ^jffy  ^jj  j,q^  accruc  to  them  within  that  time ;  and  also,  Ac. 

fr.j  sex  iifi'  '  7.7 

nos  instead* 

of  actio  That  although  the  said  causes  of  action  in  the  said  first,  second,  anlj 

^^naccrc'  third  counts  mentioned,  did  not  arise  or  accrue  upon  the  making  of  th^j 

««x'r/n!ios.  pi^omises  and  undertakings  in  those  counts  mentioned,  but  on  contingent 

The  like     cies  and  on  the  happening  of  events  which  occurred  after  the  making  or 

in  another  said  promises  and  undertakings ;  yet  the  said  defendant,  in  and  by  hid 

form.         pi^j^^  states,  that  he  the  said  defendant  did  not,  at  any  time  within  sit^ 

years  next  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  thiS 

behalf,  undertake  or  promise  in  manner  and  form  as  he  the  said  plaintiff] 

hath  above  thereof  complained  against  him,  instead  of  pleading  as  ttf 

[*1259]  *the  said  first,  second,  and  third  counts,  that  the  causes  of  action  therein 

mentioned,  did  not  accrue  within  six  years. 

For  plead- 

in^the"*^^^*  For  that  the  said  pleas  are  double,  and  contain  a  two-fold  answer 
county  the  said  declaration,  in  this,  to  wit,  that  the  said  defendant  hath  there' 
court,  to  pleaded  and  alleged,  that  he  did  not  undertake  and  {jromiso  id  mann 
an  action    ^^^  f^^^j^  ^^   ^Y[q  said  plaintiff  bath  above  thereof  complained  again 

or  assuixiD~     •  •  r  o 

ail.  him,  and  also  the  several  causes  of  action  in  the  said  declaration  me 

First,  tho  tiouod,  did  not,  nor  did  any  of  them,  accrue  to  the  said  plaintiff  at  ai 
gcncnii  is-  time  within  six  years  next  before  the  date  of  the  said  plaintiff's  issui 
omii/7hat  ^"^  ^^^  original  summons  in  this  behalf;  and  also,  &c. 

the    &-\use  of  action  did  not  oocme  within  six  years  before  issuing  Qnt  of  the  original  sammons. 

Demurrer       ipov  that  the  Said  last-mcutioned  plea,  in  manner  and  form  as  the  saml 
»?(i«fw.'!^  is  above  pleaded,  amounts  to  the  general  issue,  and  tends  to  great  and 
lion  in  «is-  necessary  prolixity  of  pleading ;  and  also  for  that  the  said  defendant  ha| 
iiiinpsit      nQt^  5n  Qp  by  his  said  last  plea,  alleged  or  shown  any  matter  of  fact  * 
rer  dep^n-  avoidance  of  the  said  agreement,  or  the  said  promise  and  undertaking 
iJiug  on  a    the  Said  defendant  in  the  said  first  count  of  tho  said  declaration  mentionc 
t'oot-r:\cc)    b^^t  that  the  said  last-mentioned  plea  consists  altogether  of  matter  of  lat 
HPconV*     upon  which  no  apt  or  material  issue  can  be  taken,  Ac.     And'as  to  the  sa' 
plea  plea  of  the  said  defendant,  by  him  thirdly  above  pleaded,  fts  to  the  sa 

amounts  to  second  count  of  the  said  declaration,  and  the  said  promise  and  uadertakij 
Inssuer*  in  that  count  mentioned,  the  said  plaintiff  saith  [same  as  demurrer  lo  ' 
and  that  above  plea."]  Demurrer  to  fourth  plea  the  same  as  that  to  the  xecond^\ 
tlierc  \a  no  ^/^^  f,^^  ^yifi  i/f^^  pi^occcd.'] — And  also  for  that  the.  said  defendant  hath,: 
ticMlIierL  and  by  his  said  last-mentioned  plea,  supposed  that  the  several  suras  of  £- 
inin avoid- and  <£ — wcre  and  are  mentioned  in  the  said  court  as  intended  to 
•noeofito  pggpectively"  paid  by  the  said   E.  f .  and  the  said   defendant  to 
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itid  plaiotiff,  in  the  event  in  that  behalf  aforesaid,  when,  in  truth  and  in  oATmssop 
fiet,  no  sum  of  £ —  was  or  is  mentioned,  in  the  said  count,  nor  any  sum  °°*°'^*^^ 
ofmooej  whatsoever,  &c.  reem^t 

BcntioDcd  in  tbo  deolAnUion«  and  consists  wholly  of  matter  of  law  on  whioh  no  issue  can  be  taken ;  and 
to  uoUier  plea  fi)r  supposing  a  £ict  not  set  forth  in  dedaration. 

Demurrer 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  *<> »  pi«^ 
and  avoided!,  or  traversed  and  denied,  that  he  owes  to  the  said  plaintiffs  f2;„«^'^"*" 
the  said  sum  of  £ —  above  demanded,  or  any  part  thereof;  and  also  for  except  as 
that  the  said  defendant  hath,  in  and  by  each  of  liis  said  pleas,  tendered  ^^  P'^^t, 
an  immaterial  issue  ;  and  also  for  that  the  said  pleas,  *al though 'they  pro-  JJ?  that    ' 
less  to  be  and  contain  an  answer  to  the  whole  of  the  said  declaration,  do  part)  to 
not,  in  trulb,  contain  any  answer  to  the  same ;  and  also  for  that  the  ^f^^  o^ 
said  pleas  ai-e  pleaded  as  if  the  said  declaration  had  been  a  declaration  ^*JJf^t, 
npoii  promises,  whereas   the  same   is.  a  declaration  in   debt;  and  for  r  vi  q^q-i 
that  the   first   of  the   said  pleas  denies  that  the   said'  defendant  did  t     ^     J 
limdertake  or  promise,  instead  of  donyin<r  that  the  said  defendant  was  in- 
liebted  to  the  said  plaintiffs ;  and  for  that  the  second  of  the  said  pleas  * 
lltates,  that  the  said  defendant  was  ready  and  wilFing  to  pay  tliesaid  sum 
(rfjE —  therein  mentioned,  from  the  time  of  making  the  several  promises 
ttd  nndertakings  in  the  said  declaration  mentioned,  as  to  the  said  sam  of 
instead  of  stating  that  he  was  ready  and  willing,  from  the  time  of 
fe  becoming  indebted  to  the  said  plaintiffs  in  manner  and  form  as  the 
ttid  plaintiffs  have  in  their  said  declaration  complained  against  him,  &o. 

That  although  the  'said  plaintiff  in  his  declaration  hath  demanded  of  and  For  picid- 
from  the  said  defendant  a  sum  certain,  due  to  him  the  said  plaintiff  from  ^"ft^jebt' 
^said  defendant,  by  virtue  of  a  writing  obligatory  under  his  seal ;  yet  ©n  bond, 
I  said  defendant  hatli  not,  in  or  by  his  plea,  denied  the  said  writing  nnd  for  not 
igatory  to  be  his  deed,  nor  in   any  nianner  shown  himself  to  be  dis-P|^^^'"^^ 
rged  thercfronr;  and  also  for  that  the  defendant  should  have  plead-  of  the 
tliat  the  said  writing  obligatory  was  not  his  deed,  and  not  that  ho  did  money  de- 
owe  the  debt  demanded  ;  and  also  for  that  although  the  said  plaintiff  '"^"nj^^^JI 
h  demanded  the  sum  oi  £ — yet  the  defendant  hath  only  pleaded  to  hisdeclar- 
saidsumofX — above  demanded,  and  hath  not  traversed,  denied,  ation. 
nfesscd,  or  avoided  the  action  of  the  said  plainti^T,  as  to  the  residue  of 
Ihe  said  sum  of  £ — ;  and  also,  &c. 

Demurrer 

y  For  that  the  said  defendants  have  not,  in  or  by  their  said  plea,  denied  ^^J^t^cU^^ 
t  there  is  any  such  record  of  the  recovery  against  them  the  said  defend-  cord  in  c." 
,  at  the  suit  of  the  said  plaintiff  remaining  in  the  said  court  of  our  said  B.  to  a 
the  king,  before  the  king  himself,  as  in  and  by  the  said  first  count  on*^,[^uj'°J^ 
the  said  declaration  is  above  in  that  behalf  alleged;  and  also  formentiT- 
the  said  plea,  although  it  professes  to  be  and  contain  an  answer  to  covered  in 
second  count  thereof,  yet  it  in  truth  contains  no  answer  thereto,  ?v  ^!^^ 

'   ^  '  tor  money 

borrowed ; 
for  not  an- 

For  that  the  condition  of  the  said  writing  obligatory  refers  to  certain  g^Y'count 

'ides  of  agreennent  to  be  performed  by  the  said  defendant,  for  the  properly, 

formance  of  which  the  said  writing  obligatory  is  made  and  condi-  and  the 

ed,  but  the  said  defendants  have  not  in  their  said  plea  set  forth  ^^^^  ^^^ 

said  articles  of  agreement,  though  they  have  pleaded  performance  of  g.^p|^ 

matters  therein  contained  generally,  but  only  so  much  thereof  as  is  (to  debt  on 

ited  in  the  said  condition  ;  and  also  for  that  the  said  articles  of  agree-  bond  con 
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oAusiB  OF  ment,  for  any  thing  which  appears  to  the  court,  might  contain  negative  or 
DmuBBEB.  digjunctive  covenants,  to  which  performance  cannot  be  pleaded  generally ; 
(Utioned  ^^  ^^®^  ^^^  ^^^*  articles  of  agreement,  not  before  the  court,  or  in  any 
for  perfor-  manner  set  out  in  the  said  plea  of  the  eaid  defendants,  or  in  the  record, 
manoe  of    cannot  by  law  be  *pleaded  against  a  bond  for  securing  the  performance 

SSS'q"'  ^f  ^^^^  articles,  Ac- 
agree- 
ment)   ibr  not  'Botting  forth  the  articles  of  which  defendant  pleaded  general  perfbrmanoe;  and  ftr  thai 
it  does  not  appear  but  that  the  articles  might  contain  negative  or  disjonctiTe  covenants  (^). 

[  *1261]  That  the  said  fourth  plea,  in  manner  and  form  as  the  same  is  above 
Toa  ibarth  pleaded,  is  double,  in  this,  to  wit,  that  two  several  and  distinct  breaches 
plea  to  an  of  covenant  are  thereby  pleaded  in  bar  of  the  said  action  of  the  said  plain- 
covenant  ^^^'  ^^^  ^^^^  ^^^^  ^^^  ^^^^  fourth  plea  Contains  several  and  distinct  matters 
for  being  of  defense ;  and  also  that  the  said  plaintifif  cannot  take  or  offer  any  certain 
doubie,and  issue  upon  the  Said  fourth  plea ;  and  also  that  the  saftie  fourth  plea  ought 
ciudiDg      ^^  ^^^^  concluded  to  the  country,  and  not  with  a  verification,  &q. 

with  a  ver- 

•*^^?Md°  f  '  ^^^  ^^**  *^®  ®*^^  defendant  hath,  in- and  by  his  said  plea,  put  in  issue  a 
to^he  °  matter  of  inference  from  the  fact  before  alleged  ;  and  for  that  the  said 
country,  defendant  hath,  in  and  by  his  said  plea,  offered  to  put  in  issue  matter  not 
For  not  de-  properly  issuable ;  and  for  that  the  said  defendant  hath  not,  in  and  by 
substentui  ®^^^  P^^^'  denied,  confessed,  or  avoided  the  substantial  matter  in  the 
roatter^in  s^^d  breach  of  Qovenant  above  alleged ;  and  for  that  the  said  plea  is  is 
the  breach  various  Other  rospccts  informal,  &c. 

of  cove- 
nant, and 
for  offering  to  pnt  in  issue  matter  not  properly  issuable. 

That  de-  .For  that  the  said  defendant  hath  not,  in  or  by  his  said  avowry,  showft 
wh^e°«-  ^^  ®®*  ^^^^'^  wheflier  any  or  what  person  or  persons  was  or  were  seised  ^ 
tate  is  a  his,  her,  or  their  demesne,  as  of  fee,  of  or  in  the  said  place  in  which,  &i« 
particular  or  under  whom  the  said  defendant  became  or  was  seised  of  sftid  in  Aj^ 
not'shown  ®*^^  place  iu  which,  &c,  in  his  demesne  as  of  freehold,  for  the  t0T^ 
who  were  of  his  natural  life,  nor  hath  the  said  defendant,  in  or  by  his  said  avowijRj 
the  persons  shewn  or  sct  forth  that  any  grantor  conveyance  of  the  said  place  in  whiow 
^^.^     &Q.  was  made  to  the  said  plaintiff  for  the  term  of  his  natural  life,  nfl^ 

how  or  by  what  means,  or  out  of  what  estate  the  aforesaid  estate  and  itfi. 

terest  of  the  said  plaintiff  therein  commenced  or  was  derived,  as  he  oo^ 

to  have  done,  &c. 

For  that  for  that  the  said  avowry  avows  the  taking  of  the  said  mare,  and  j^ 
avows''"*  ™"®»  fr^™  ^^^  declaration  of  the  said  plaintiff  in  relation  to  the  place d| 
taking  the  taking,  whereas,  by  the  laws  of  this  realm,  if  the  said  defendant 
mare  but  have  denied  the  place  of  taking  mentioned  in  the  declaration,  he  shoi 
oSw/ocui  ^^^^  pleaded  the  same,  by  way  of  plea,  in  abatement  to  the  said  decl 
tn^tto.and  tion,  and  then  made  a  suggestion  for  having  a  return  of  the  said  marel 
arows  on  and  also  for  that  the  said  defendant  •avows  the  taking  of-  the  said  ma^ 
so^iOe  "P^^  ^  possessory  title  only  of  the  place  wherein  he  alleges  the  same  M 
only;  nor  taken  ;  and  for  that  the  said  avowry  is  no  answer  to  the  said  declarati( 
is  the  nor  docs  it  in  any  way  admit  or  deny  the  same ;  and  is  pleaded  in ' 
anyYn-     ^^ich  is  wholly  repugnant,  Ac. 

Mwer  to  the  declaration;  and  for  that  it  is  pleaded  in  bar.  | 

r*12621  11 

Demurrer       ^^^  ^^**  ^^  ^^^  ^^^^  ^^  pleading  adopted  by  the  defendant  in  the  8H| 

*^  *  P^«»'  (^)  See  4  East,  842. 
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second  plea,  he  the  said  defendaot  has  unduly  attemptod  to  confine  the  oaiibbot 
said  plaintiff  to  one  cause  of  action,  in  respect  to  the  trespasses  in  the  ^^^"^'^'*' 
first  and  lasti  counts  of  the  said  declaration  mentioned,  as  to  the  taking  i^n^ueginc 
and  carrying  away  the  goods  and  chattels  in  those  counts  mentioned,  by  that  the 
alleging  that  those  takings  and  carryings  away  of  those  different  goods  tr«i»M« 
and  chattels,  were  not  different  takings  or  carryings  away  of  different  ™^  ,yj^ 
goods  and  chattels,  but  were  the-  same  taking  and  carrying  away  the  the  Bajne 
Rame  goods  and  chattels,  and  not  other  or  different ;  and  also  for  that  W- 
tite  said  defendant,  in  and  by  that  allegation,  hath,  with  the  rest  of  the 
matters  alleged  in  the  said  second  plea,  justifying  the  trespasses  in  the 
introductory  part  of  that  plea  mentioned,  therein  attempted  to  put  in 
issue  two  distinctly  material  and  traversable  facts ;  and  also  for  that  the 
said  second  plea  is  double  and  bad  for  duplicity ;  and  also  for  that  the 
said  second  plea  is  in  other  respects  uncertam,  informal,  and  insufBicient. 


DEMURRERS  TO  REPLICATIONS,  &c. 


h  tke  K.  B.  (or,  «  C.  P."  or,  «  Eaxhequer:'^ 

Termy WVl.  4,       to  bbfu- 

C.  D. )  ^^™""' 

tts.    >      And  the  said  defendant  saith,  that  the  replication  of  the  said  q^^ 

A.  B.  )  plaintiff,  to  the  said  [second]  plea  of  the  said  defendant,  and  the  demurrer 

natters  therein  contained,  in  manner  and  form  as  the  same  are  above  to  a  rtpH- 

£»ded  «nd  set  forth,  are  not  sufficient  in  law  for  the  said  plaintiff  to  ^?^^<!^ 
▼e  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant, 
:«id  that  he  the  said  defendant  is  not  bound  by  law  to  answer  the  same ; 
JDd  this  the  said  defendant  is  ready  to  verify ;  wherefore,  by  reason  of 
Ae  insufficiency  of  the  said  replication  in  this  behalf,  the  said  defendant 
Ij^ys  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforo* 
action  thereof  against  ^im,  &c. 


[Same  as  the  above  to  the  end  and  then  as  follows :] — And  the  said  Special  de- 
•defendant,  -according  to  the  form  of  the  Statute  in  such  cases  made  and  "JJJj^'Jj^ 
provided,  states  and  shows  to  the  court  here  the  following  causes  of  de-  Uon. 
^arrer  in  law  to  the  said  replication,  that  is  to  say,  that,  &c.     [Here 
\Uale  the  causes^  and  conclude  t/ius :] — And  also,  for  that  the  said  repli- 
cation is  in  other  respects  uncertain,  informal,  and  insufficient,  &g. 

And  the  said  defendant  saith,  that  the  said  plea  in  bar  of  the  said  Demnrrer 
mtiff,  to  the  said  cognizance  of  him  the  said  •defendant,  and  the  mat-  *<> ?pi«j^ 
sin  the  said  plea  in  bar  contained,  are  not  sufficient  in  law  to  bar  the  Jogtiiance 
id  defendant  from  having  a  return  of  the  said  cattle,  and  that  the  said  (t). 
^defendant  is  not  bound  by  law  to  answer  the  same,  and  this  the  said  de-  [  •1263] 

i   (A)  That  this  iB  objectionable  on  demurrer,        (i)  See  1  Saund.  849.-8  Wentw.  148.    6 
■Kute,  ToL  i.  587.-— 2  Chit.  Rep.  291.  Wentw.  18. 
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TO  BKPu-  fendant  is  ready  to  vorifj.    Wherefore  by  reason  of  the  insufficiency  of 
CATIONS.    ^^Q  gj^jj  pJQj^  jj^  Ijj^^  Jjj  ^^i^^-g  behalf,  the  said  defendant,  as  before,  prays 

judgment  and  a  return  of  the  said  cattle,  goods,  and  chattels,  together 
with  his  damages,  costs,  and  charges  by  him  in  this  behalf  expended, 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
to  be  adjudged  to  him,  &c. 

• 

To  replica-  This  is  the  same  as  to  a  cognizance^  only  sai/ing  *'  replication  "  instead 
^^\ev\u  ^'  ^^  "  cognizance,"  see  Plead.  Assist.  474. 

CAUSES  OF  For  that  the  said  replication  of  the  said  plaintiff  attempts  to  put  in 
DEMURREB.  iggjie,  to  bc  tricd  by  the  country,  mere  inference  and  matter  of  law,  viz. 
^°'^'^*'  whether  the  said  defendant  were  or  were  not  duly  elected  mayor,  the 
to' put  in  same  replication  admitting  all  the  facts  and  circumstances  attending  tliat 
issue  mat-  election,  as  alleged  in  the  said  plea  of  the  said  defendant ;  and  also  for 
l^Vb^*^^'  that  the  said  replication  is  argumentative,  and  no  certain  and  sufficient 
cause  the    issue  Can  be  taken  thereon  ;  and  that  it  is  also  in  other  respects  de- 

replication  fective,  &C. 
is  argu- 

upon  *  For  that  the  said  plaintiff  hath  not,  in  or  by  his  said  replication,  taken 
ivhich  no  or  tendered  any  single  or  material  issue  out  of  or  upon  the  said  plea  of 
certain  is-  ^^  j^^j^j  defendant  by  him  last  above  pleaded  in  bar,  but  hath  stated  and 

sue  cfln  1)0 

taken  (A-).  P"t  in  issue,  in  his  said  replication,  that  the  said  bill  of  exchange,  in  the 
Demurrer  Said  first  count  mentioned,  was  not  made  and  drawn  for  the  corrupt  con- 
to  replica-  sidcralions  in  the  said  last  plea  mentioned,  or  either  of  theln,  whereas 
IrTivsHum^-  ^^'^*T  matter  and  thing  stated  in  the  said  second  plea  in  any  matter  re- 
sit for  be-  lating  to  the  said  sum  of  £ —  in  the  said  plea  mentioned,  which  is  one  of 
ing double,  the  matters  stated  and  relied  upon  as  a  consideration  in  the  said  replica- 
in  ^8u*°^  ^^^"'  ^^^  nierely  stated  as  inducement,  and  as  a  matter  upon  which  no 
two  sever-  issuc  was  intended  to  be  offered  or  could  be  taken;  and  for  that  the 
and  (lis-  said  plaintiff  hath  not,  in  or  by  his  said  replication,  traversed,  or  in  any 
tmctmat-  nianner  denied  by  traverse,  or  otherwise,- the  only  material  fact  con- 
r*12fi-n  ^^^"^^  ^'^  ^'*®  'plea  of  the  said  defendant,  by  him  lastly  above  pleaded  in 
^  J  bar,  and  upon  which  any  material  issue  could  be  taken,  namely,  whether 

there  was  any  such  corrupt  contract  and  apjrcement  for  making  and 
drawing,  or  in  respect  of  the  said  bill  of  exchange  in  the  first  count 
mentioned,  which  he  ought  to  have  done;  and  for  that  the  said  replica- 
tion is  double  and  confused,  in  putting  in  issue  two  several  and  distinct 
matters,  namely,  whether  the  said  bill  of  exchange  in  the  said  first  count 
mentioned,  was  given  for  two  illegal  considerations,  namely,  a  gambling 
consideration,  and  an  usurious  consideration,  whereas  the  only  material 
fact  contained  in  the  second  plea  of  the  said  defendant  was,  whether  it 
was  given  upon  a  corrupt  and  usurious  consideration,  in  pursuance  of  a 
corrupt  and  usurious  contract  and  agreement ;  and  for  that  the  said 
plaintiff  hath  not,  in  or  by  his  said  replication,  traversed,  denied,  or  in 
any  manner  put  in  issue  such  corrupt  contract  and  agreement,  which  is 
the  gist  and  foundation  of  the  defense  of  the  said  defendant  in  that  re- 
spect, inasmuch  as  that  alone  could  make  the  said  bill  of  exchange  void 
in  law,  or  bring  it  within  the  meaning  and  intent  of  the  said  Statute  in 
such  case  made  and  provided,  eke. 

• 

(ib)  See  4  East.  21. 
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[The  commencement  and  conclusion  of  a  demurrer  to  a  rejoinder^  is  Fop  dupU- 
naUar  in  form  to  a  demurrer  to  a  plea^  saying ^ "  rejoinder  "  instead  of  ^w^ul- 
"plea."] — That  the  said  rejoinder  is  double  and  multifarious,  in  this,  ti&rioui!, 
that  it  contains  two  separate  and  distinct  answers,  and  offers  two  separate  '^  offering 
ind  distinct  issues  upon  the  aforesaid  replication  of  the  said  plaintiff  to  the  Jj^ot^^uea 
said  pleaof  the  said  defendant,  so  by  him  lastly  above  pleaded  in  bar,  where-  upon  the 
as  only  one  issue  could  or  ought  to  have  been  offered^r  taken  upon  the  said  replication 
replication  or  upon  the  matter  therein  contained ;  and  that  the  said  rejoinder  p^j^^^ff 
balso  doable  and  informal,  in  this,  that  it  offers  to  put  in  issue  two  dis-  (a). 
&ct  and  different  escapes,  whereas  the  said  plaintiff  hath  originally  de- 
dared  upon,  and  in  his  subsequent  replication  hath  £(uppQrted  his  said 
declaration  by  only  one  escape,  and  that  according  to  the  rules  of  good 
ikadiug,  the  said  rejoinder  should  and  ought  to  have  been  confined  to  and 
we  concluded  with  a  traverse,  which  is  thereby  taken  on  the  said  escape 
IP  set  forth  in  the  said  replication  of  the  said  plaintiff ;  yet  the  said  de- 
&fidant  hath  very  unnecessarily  and  inartificially  extended  the  said  re- 
joinder to  further  and  other  and  different  matter,  by  way  of  supposed 
tecood  answer  to  the  said  replication,  whereas  only  one  answer  could  or 
IBght  to  have  been  made  to,  and  only  one  issue  offered  or  taken  upon  the 
|iud  replication,  or  in  or  by  the  ^aid  rejoinder ;  and  that  the  matter  so 
ndly  alleged  in  the  said  rejoinder,  is  no  answer  to  the  said  replication, 
direct  or  positive  denial  of  the  escape  .therein  mentioned,  but  only  an  •    . 
mentative  denial  of  such  escape,  whereas  the  said  escape  should  have 
n  expressly  directed,  traversed  and  denied  by  the  said  rejoinder  ;  and 
t  the  said  rejoinder  is  calculated  to  occasion  the  trial  of  two  separate 
es  upon  one  and  the  same  fact,  and  also  to  introduce  a  vexatious  and 
ecessary  length  of  pleading  in  this  cause ;  and  that  the  said  rejoinder 
repugnant  and  informal,  in  this,  that  although  in  one  part  thereof  *it  [  *1266] 
iders  the  said  replication  and  answers  the  same  as  being  a  replication, 
in  another  part  thereof  it  considers  the  said  replication  as  being  a 
assignment,  and  professes  to  answer  the  same  Accordingly  ;  and  that 
said  rejoinder  is  in  various  other  respects  repugnant,  multifarious,  in- 
cient,  and  informal. 

For  that  the  said  defendants,  in  their  rejoinder,  have  not  tendered  an  For  not 
le  on  the  fact  traversed  by  the  said  plaintiff  in  his  said  replication  ;  and  tendering 
that  the  issue,  tendered  in  the  said  rejoinder,  is  too  large,  comprehend-  Jhe^foct*  ^^ 
ig  not  only  the  fact  of  the  prescription  traversed  by  the  replication,  but  traversed 
)  a  matter  of  fact  not  alleged  or  traversed  by  the  said  replication,  |?  t^®  ^P- 

lely,  a  prescription  to  dig  for  stones,  &c.  in ;  and  because  the   ^**^°^  '' 

prescription,  so  attempted  to  be  put  in  issue,  is  wholly  immaterial  and 
devant  in  this  action,  &c. 

(a)  See  1  B.  &  p.  415.  (6)  See  4  T.  B.  167. 

ToL.  m.  38 
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joetorb:    In  the  K.  B.  (or  «  C.  P.") 

Joinder  in  A.  B.  1  Term^ Will. 4. 

to ™d"iL    *^®^'   I      ^^  ^^^  plaintiff  saith,  that  the  said  declaration,  (or  "  first 
ration^or     0.  D.  )  count,"  OT  "  replication,'*)  and  the  matters  therein  contained, 
replication  in  manner  and  form  as  the  same  are  above  stated  and  set  forth,  are  soffi- 
inaisump'  (.{qq^  ^q  ^j^^  fy^  h||Q  the  Said  plaintiff  to  have  and  maintain  his  aforesaid 
^^''      action  thereof  against  the  said  defendant,  and  the  said  plaintiff  is  ready  to 
verify  and  prove  the  same,  as  the  conrt  here  shall  direct  and  award ; 
wherefore  inasmuch  as  the  said  defendant  hath  not  answered  the  said  de- 
claration, (or  "  first  count,"  or  "  replication,")  nor  hitherto  in  any  manner 
denied  the  same,  the  said  plaintiff  prays  judgment  and  his  damages,  bf 
reason  of  the  not  performing  of  the  said  several  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  to  be  adjudged  to  him,  Ac. 

The  like         A  joinder  in  demurrer  to  a  declaration  or  replication  in  debtj  covenantf 

inothirae  detinue^  cose^  or  trespass^  is  precisely  similar  to  the  above ^  except  in  tk\ 

prayer  ofjiMigmentj  which  is  to  be  according;  to  the  form  of  etction^  oii 

the  same  as  in  the  conclusion  to  the  replications^  1262.    £t  reptefM^ 

Plead.  A.  474. 

Joinder  in      And  the  Said  defendant  saith,  that  the  said  plea  of  the  said  defend 

demurrer    ^nd  the  matters  therein  contained,  are  sufficient  in  law  to  quash  the  l 

in^ah^    writ,  (or  "  bill,")  and  which  said  plea,  and  the  matters  therein  contaim 

mewl  ib)t  the  said  defendant  is  ready  to  verify  and  prove,  as  the  court  here  shall 

rect,  &c.  wherefore  inasmuch  as  the  said  plaintiff  hath  not  denied^  nor  i 

any  manner  answered  the  said  plea,  the  said  defendant,  as  before,  ]»Mi 

judgment  of  the  said  writ,  (or  ^^  bill,")  and  that  the  same  may  be  quaw 

ed,  &c. 

Joinder  in      And  the  said  defendant  saith,  that  his  said  plea  by  him  [secondly]  al 
?o ao/e^in  pl®^®^>  ^^  ^^  matters  therein  contained,  •in  manner  and  form  as 
bar  in  as*  SAme  are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  | 
sampsit,     elude  the  said  plaintiff  from  having  or  maintaining  his  afores^d  act 
nant'  ?etu  ^^^^^^  Qgaiust  him  the  said  defendant,  and  the  s^id  defendant  is  ready! 
nue,  case,  verify  and  prove  the  same,  when,  where,  and  in  such  manner  as  the 
or  trespaM.  court  here  shall  direct  and  award  ;  wherefore  inasmuch  as  the  said  plaint 
[*1268]  hath  not  answered  the  said  plea,  nor  hitherto  in  any  manner  denied 
same,  the  said  defendant  prays  judgment,  and  that  the  said  plaintiff 
be  barred  from  having  or  maintaining  his  aforesaid  action  thereof  a( 
the  said  defendant,  Ac. 

Joinder  to       And  the  said  plaintiff  saith,  that  the  said  plea  in  bar  of  the  said  plain 
nr^?"    to  the  said  cognizance  of  the  said  defendant,  and  the  matters  in  the 
pita  in  bar  plea  in  bar  contained,  are  sufficient  in  law  to  bar  the  said  defendant 

in  replivin 

(^)'  (a)  The  like  after  an  imparlanoe,  2  Lil.        (b)  Plead.  A.  806. 

Ent.  855.  (c)  See  the  form,  1  Saund.  849. 
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baring  a  return  of  the  said  cattle,  and  which  said  plea  in  bar,  and  the  mat-  96ixokb8, 

ters  therein  contained,  the  said  plaintiff  is  ready  to  verifj  and  prove,  as 

the  court  here  shall  direct  and  award  ;  and  because  the  said  defendant  hath 

not  answered  the  said  plea  in  bar,  nor  in  any  manner  denfed  the  same, 

the  said  plaintiff,  as  before,  prays  judgment,  and  damages  on  occasion 

of  the  taking  and  unjustly  detaining  the  said  cattle,  to  be  adjudged  to 

him,  &G, 
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EUenborough. 

As  yet  of  Hilary  Term,  in  the  1st  year  of  the  l^^^^"" 
reign  of  King  William  the  Fourth.  ment inK. 

Witness^  Charles j  Lord  Tenterden.       B.  by  do- 

-  — ,  to  wit    A.  B;  puts  in  his  place  E.  P.  his  attorney,  against  C.  bond^stat- 
I).  in  a  plea  of  debt.  ing  condi- 

,  to  wit.    The  said  0.  D.  puts  in  his  place  G.  H.  his  attorney,  {J^^m 

it  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.  in  deoiara- 


',  to  wit.    Be  it  remembered,  that  on  — p—  the day  of ,  tion  under 

m  this  same  Term,  before  our. lord  the  king  at  Westminster,  comes  A.  B.  "J^^g®  *  ^ 
If  E.  F.  his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king^  n'  g'  g, 
kefore  the  king  himself  now  here,  his  certain  ^ill  against  C.  D.  being  in  with  pray- 
fte  custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  ^of  wnt 
before^  the  king  himself,  of  a  plea  of  debt,  and  there  are  pledges  for  the  and^awo^ 
-ftfoeecution  thereof,  to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  thereof. 

follows  in  these  words ;  that  is  to  say, ,  to  wit,  A.  B.  complains  of 

Ac.     [^Here  copy  the  declaration,  stating  the  condition  of  the  bowl  and 
breaches  verbatim,  to  the  end,  omitting  pledges,  and  then  proceed  on  a  new 
tme  as  follows:'] — ^And  the  said  defendant  by  G.  H.  his  attorney,  comes 
-ind  defends  the  wrong  and  injury,  when,  &c.  and  says  nothing  in  bar  or 
preclusion  of  the  said  action  of  the  said  plaintiff,  whereby  the  said  plain- 
tiff remains  therein  undefended  against  the  said  defendant ;  wherefore  the 
'ttid  plaintiff  ought  to  recover  against  the  said  defendant  his  debt  aforesaid 
'nd  his  damages,  on  occasion  of  the  detention  thereof  (a)*    And  hereup- 
Ha  the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  prays  the  writ  of  our  said  lord  the  king  to  be  directed 

^  the  sheriff  of and  to  the  right  honorable  Charles,  Lord  Tenterden, 

f\&s  majesty's  •chief  justice,  assigned  to  hold  pleas  in  the  court  of  our  said  [*1270  ] 
lord  the  king,  before  the  king  himself,  [or  ''  to  his  majesty's  justices  as- 
signed to  take  the  assizes  in.  the  said  county,"]  commanding  the  said  sheriff 
'fliat  he  cause  to  come  before  the  said  chief  justice,  or  before  our  justices 

^ of  assize,  on ,  the day  of next,  at  the  Guildhall  of  the 

f  «ty  of  London,  [or  "  at  Westminster  Hall,  in  the  county  of  Middlesex," 

(a)  This    form    of  sns^Ddiiig    the  jadg-    per  in  8  Dowe,  1 ;  bat  see  Tidd,  9th  edit 
mait  is  advised  in  1  Sannd.  58,  n.  1.^2  Id.    685,  686;  and  Tidd*8  Forms,  6th  edit.  247. 
187  a  n.  2.-3  B.  &  P.  612,  and  held  pro- 
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vaoom-  ar  ^  at  the  assizes  at  —  in  the  couaty  of  — -,"]  twelve,  Ac.  by  wboaiy 
indSt.  *^'  *^^  ^^^  neither,  Ac.  to  inquire  of  the  trutK  of  the  said  breaches 
above  assigned,  and  to  assess  the  damages  thereby  sustained  by  the  said 
plaintiff,  and*  also  that  it  may  be  commanded  in  the  said  writ  to  the  said 
chief  justice,  J[or  "  justices  of  assize"]  that  he  [or  **  they*']  make  a  re- 
turn thereof  to  the  said  coort  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminstel*,  on ,  the day  of ,  and  it  is  grant- 
ed to  him,  Ac.  The  same  day  is  given  to  the  said  plaintiff  at  the  same 
place. 

The  like  in  [  T%^  same  as  the  above  form^  introducing'^  at  the  asterisk^  the  following 
^m7b)  ^^ry  •] — But  because  it  i«  convenient  and  necessary  that  judgment  here- 
upon should  not  be  given  until  the  truth  of  the  said  supposed  breaches  of 
the  said  condition  shall  have  been  inquired  into,  and  the  damages  which 
the  said  plaintiff  hath  sustained  by  reason  of  the  same  breaches  shall  have 
been  assessed  by  a  jury  of  the  country  in  that  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  let  judgment  hereupoa 

be  stayed  until  the  said  premises  shall  have  been  ascertained' 03  aforesaid. 

I 

^^^®^^      [The  same  as  the  form  j  ante^  1269,  to  the  asterisk  and  then  proceed  €» 
form.         follows :] — ^But  because,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  a  jury  ought  to  inquire  of  the  truth  of  the  said  breach 
of  the  said  condition  of  the  said  writing  obligatory,  above  assigned,  and 
to  assess  the  damages  that  the  said  plaintiff  has  sustained  thereby,  and  th^i 
said  plaintiff  having  prayed  our  writ  for  that  purpose,  therefore  the  sheriff ' 
of  the  said  county  is  commanded  to  summon,  Ac. — [Same  as  the/arm^. 
mte^  1269,  to  the  end.'] 

[•1271  ]  *As  yet  of Term,  in  the yea/r  of  the  reign  of  Eing' 

William  the  Fourth. 
Witness^  Sfc. 

0 

The  like         — — ,  to  wit.    0.  D.  was  Summoned  to  answer  A.  B.  of  a  plea  thtl^ 
m  c.  P.     jjQ  render  to  the  said  A.  B.  the  sum  of  £ —  which  he  owes  to,  and  ua»  \ 

justly  detains  from  him,  and  thereupon  the  said  A.  B.  by hisattome; 

complains,  for  that  whereas,  Ac. — [Here  set  forth  the  declaration^  stati 
the  conditions  and  breach  es  verbatim ,  and  then  proceed,  on  a  new  line  as  ft 

lows ;]— And  the  said  defendant,  by his  attorney,  comes  and  defendii 

the  wrong  and  injury,  when,  Ac.  and  says  nothing  in  bar  or  preclusion,  Ag»  J 
-^[Proceed  precisely  as  in  the  forms,  ante  ,1269  or  1270,  to  the  prayer  of* 
the  writ  of  inquiry,  and  then  as  follows ;] — ^And  hereupon  the  said  plain tOT ; 
prays  the  writ  of  our  said  lord  the  king  to  be  directed  to  the  sheriff  of  -^ 

and  to  the  right  honorable  Sir  Nicholas  Conyngham  Tindal,  knigh' 

his  majesty's  chief  justice  of  the  Bench  here,  [or  "  to  his  Majesty's  justi 

assigned  to  take  the  assizes  in  the  county  of "]  commanding 

said  sheriff,  that  he  cause  to  come  befoj'e  the  said  chief  justice  [or  "  j 

tices  of  assize"]  on  the day  of next,'  at,  Ac.  twelve,  Ac. 

whom,  Ac.  and  who  neither,  Ac.  to  enquire  of  the  truth  of  the  said  brea 

(6)  This  fbrm  is  suggested  in  1  Saund.    held  proper  in  8  Bowe,  1;  hat  see  IMIif^ 
58  d,  and  e»  note  l.r-8  B.  &.  P.  112,  and    Forms,  6th  ed.  247. 
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tbove  assigned,  to  assess  the  damages  thereby  sustained  by  the  said  pbocbrd- 
|daiDtiff,  and  also  that  u  be  commanded  in  the  said  writ  to  the  said  chief     ^^^^ 
justice  [or  "justices  of  assize"]  that  he  [or  "  they"]  make  a  return  there- 
of to  the  justices  here,  on the day  of next,  and  it  is 

granted  to  him,  &c.    The  same  day  is  given  to  the  said  plaintiff  here, 

Pleas  before  the  barons  of  the  Exchequer  at  Westminster^  The  Hke  in 

among-    the    pleas    of   the    Term  of in  the quc?'®^^ 

pear  of  the^  reig^  of  our  Sovereifj^n  lord  William  the 
Fourth^  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland^  Kinfc^  Defender  of  the 

.  Faith,  and  in  the  year  of  our  Lord  1831. 

.,  to  wit.     Be  it  remembered,  that  heretofore,  that  is  to  say,  in 


Terra  lost  past,  A.  B.  debtor  of  his  present  mnjesty,  came  before 


the  borons  of  this  Exchequer  at  Westminster,  by  D.  P.  his  attorney,  and 
broQght  then  hero  *into  court,  his  certain  bill  against  C.  D.  of  a  plea  of  [*1272] 
debt,  the  tenor  of  which  said  bill  follows  in  these  words  : — [Here  copy  the 
ieclaraiion  and  pledges^  stating  the  condition  of  the  bond  and  breaches^ 
r  wd  proceed,  on  a  new  line  as  follows:'] — And  the  said  defendant  in  his 
proper  person,  comes  and  defends  the  wrong  and  injury,  when,  <&c.  and 
pnys  the  hearing  of  the  bill  aforesaid,  and  it  is  read  to  him,  &c.  which 
being  read  and  heard,  the  said  defendant  saith,  that  he  is  not  yet  advised 
to  answer  the  said  plaintiff  in  the  premises,  and  prayeth  leave  to  imparl 

thereunto,  until the  first  general  return  of Term  next  coming, 

by  which  day,  &c.  and  it  is  granted  to  him,  by  the  court,  the  same  day  is 
g^ven  to  the  said  plaintiff  here,  <&c.  at  which  day  come  here,  as  well  the 
said  plaintiff  by  his  attorney  aforesaid,  as  the  said  defendant  in  his  proper 
person,  and  the  said  plaintiff  prayeth,  that  the  said  defendant  may  answer 
biffl  i^  the  premises,  and  thereupon  the  said  defendant  says  nothing  in 
bar  or  preclusion  of  the  said  action  of  .the  said  plaintiff,  whereby  the  said 
jdaintiff  remains  therein  undefended  against  the  said  defendant,  wherefore 
tbe  said  plaintiff  ought  to  recover  his  debt  aforesaid,  together  with  his 
damages,  by  reason  of  the  detention  thereof ;  and  hereupon  the  said  plain- 
tiff,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
baring  prayed  the  writ  of  our  said  lord  the  king,  to  inquire  of  th^  truth 
of  the  said  breach  above  assigned,  and  to  assess  the  damages  which  the 
fiaid  plaintiff  hath  sustained  thereby,  therefore  accordino:  to  the  form  of 

tke  Statute  in  such  ^ase  made  and  provided,  the  sheriff  of is  com- 

Ibanded^^  that  he  cause  to  come  before  the  right  honorable  Sir  William 
Alexander,  knight,  chief  baron  of  his  majesty's  court  of  Exchequer,  [or 
**  before  his  majesty's  justices  assigned  to  take  the  assizes  in  the  county 

«f ,"]  at in  the  county  of on the  day  of 

;fo8tant,  twelve  honest  and  lawful  men  of  his  bailiwick,  to  inquire  dili- 
:fently  on  their  oath  of  the  truth  of  the  said  breach  above  assigned,  and 
to  assess  the  damages  which  the  'said  plaintiff  hath  sustained  thereby ; 
!«&d  the  aaid  chief  baron  is  [or  "justices  of  assize  are,"]  commanded  that 
ie  [or  *'  they"]  certify  the  inquisition  to  be  before  hira  [or  "  them"] 
taken  to  his  said  majesty's  court,  before  the  barons  of  his  said  Exchequer 
at  Westminster,  on  the day  of  —  instant,  together  witli  the  names 
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raocKTO-  of  those  by  whose  oath  such  inquisition  shall  be  taken,  ajid  the  writ  of 

iH  DTOT.   ^^^  ^^^^  ^^^^  ^^^  ^^^gy  to  Jiini  thereupon  directed.    The  same  day  ib 
given  to  the  said  plaintiff  at  the  same  place. 

[  *1273]      •William  the  Fourth,  <fec.  to  the  sheriff  of ,  and  to  the  right  Hon- 

Writ  of      orable  Charies  Lord  Tenterdon,  our  chief  justice,  assigned'  to  hold  pleas 

»n<jj^i^»     in  our  court  before  us,  [or  "  to  our  justices  assigned  to  take  the  assizes 

9  w^s,  c   ^°  ^^^  county,"]  greeting: — ^Whereas  A.  B.  lately  in  our  court,  before ui 

11,8. 8,      at  Westminster,  by  bill,  without  our  writ,  impleaded  0.  D.  being  in  the 

where  the   custody,  &c.  of  a  plea  that  he  should  render  to  him  the  said  plaintiff  tto 

8tetedi*^e"  ^""*  ^^  ^ — '  which  he  owed  to,  and  unjustly  detained  from  him,  for  that 

condition    whereas,  &c.  [&^/<w^A  the  declaration^  changing  the  tense ^  where  »«• 

S^*5*        cessary']  to  the  damage  of  the  said  plaintiff  of  £ — ,  as  he  said,  and  there^ 

br^hoB     ^^^^  ^^  brought  his  suit,  &c.  and  such  proceedings  were  thereupon  had  in 

and  defen-  our  said  court  before  us ;  that  it  was  afterwards  considered  by  the  saini 

^mt  su^    court,  that  the  said  plaintiff  ought  to  recover  against  the  said  defendail 

fepw^g-  jjjg  ^g|^|.  aforesaid,  together  with  his  damages  which  he  had  sustained  oi| 

deikalt(c).  occasioq  of  the  detention  thereof,  t&c.  whereof  the  said  defendant  is  coo*. 

victed,  as  appears  to  us  of  record*.     And  the  said  plaintiff  having  praja^ 

our  writ  to  inquire  of  the  truth  of  the  aforesaid  breaches  of  the  said  coi^ 

dition  above  assigned,  and  to  assess  the  damages  which  he  the  said  phuftj 

tiff  hath  sustained  thereby ;  therefore  according  to  the  form  of  the  Stati^i 

in  such  case  made  and  provided,  we  comniand  you,  the  said  sheriff,  thi| 

you  summon  twelve  good  and  lawful  men  of  your  bailiwick,  to  appear  iH^ 

fore  the  said  right  honorable  Charles  Lord  Tenterden,  our  said  chief  jot^ 

tice,  assigned  to  hold  pleas  in  our  said  court,  before  us,  [or  ^^  before  ooj 

said  justices  of  assize,"]  on ,  the day  of next,  at  the  Guilfe 

hall  of  the  city  of  London,  [or  "  at  Westminster  Hall,  in  the  county  ofl 

Middlesex,"]  or  if  at  the  assizes,  £"at ,  in  the  county  of ,"] 

inquire  diligently  on  their  oath  of  the  truth  of  the  premises,  and  to 
the  damages  which  the  said  plaintiff  hath  sustained,  by  reasoii^of 
aforesaid  breaches,  and  that  you  have  on  that  day,  before  oar  said  chi< 
justice  [or  "  justices  of  assize,"]  this  writ.  We  likewise  command  our 
chief  justice,  [or  "  justices  of  assize,"]  that  ho  [or  "  they,'']  certify  the 

quisition  before  him  [or  "  them"]  taken,  to  us  at  Westminster,  on , 

day  of next;  together  with  the  names  of  those  by  whose 

such  inquisitions  shall  be  taken,  and  that  he  [or  ^^  they,"]  also  have  the 
then  this  writ.     Witness,  Charles  Lord  Tenterden,  <&c. 

[•1274  ]      •William  the  Fourth,  &c.,  to  the  sheriff  of ,  and  to  the  right  honcM 

The  like     ^^^  Charles  Lord  Tenterden,  greeting: — ^Whereas  A.  B.  lately  in  c  " 
another      court,  before  US  at  Westminster,  by  bill,  without  our  writ,  impleaded  G. 
^•^y*         being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the 
king,  before  the  king  himself,  of  a  plea  of  debt  on  demand  for  £ — ,  u] 
and  by  virtue  of  certain  articles  of  agreement,  [or  ^^  a  certain  indentdi 
made  on^  Sfc,  between^  Sfc,  whereby^  Sfc^.  reciting  so  much  of  the  articks 
indenture  as  is  necessary  for  assigning  the  breach.'] — And  the  said  plainl 
declared  in  the  said  plea  that,  <&c^  [reciting  the  averments  previous  to 
assignment  of  the  breach."]     And  the  said  plaintiff  for  assigning  a  brc 


(e)  See  Tidd's  Forms,  6th  edit  861. 
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Iken^in,  according  to  the  form  of  the. Statute  in  such  case  made  and  pro-  i'Booni>. 
Tided,  said  that,  &c.  [assigninff  the  breach.'} — ^And  such  proceedings  were  ih^mt. 
thereupon  had,  &c.  \_as  in  the  preceding  form.'] 

m 

William  the  Fourth,  <&c.  to  the  sheriff  of ,  and  to  the  right  honorable.  The  mce  in 

.  Sir  Nicholas  Conyngham  Tindal,  knight,  our  chief  justice  of  the  Bench  at  ^^  ^™" 
Westminster,  [or  "  to  our  justices  assigned  to  take  the  assizes  in  your  ™^'*  **** 
county >"]  greeting : — Whereas  C.  D.  was  summoned  to  be  in  our  court, 
before  our  justices  at  Westminster,  to  answer  A.  B.  of  a  pica  of  debt  on 
demand  for  JC— ^,  of  good  and  lawful  money  of  Great  Britain,  and  declared 
thereapon  against  the  said  C.  D.  for  that  whereas,  <&c.  [setting  forth  the 
deelaralion  in  the  past  tense,] — And  such  proceedings  were  thereupon  had 
ID  our  court,  before  our  justices  at  Westminster  aforesaid  ;  that  it  was 
ifterwards  considered  by  the  same  court,  that  the  said  plaintiff  ought  to 
recorer  against,  the  said  defendant  his  debt  aforesaid,  and  also  £ —  for  his 
.^^amages,  by  occasion  of  the  detaining  of  the  said  debt,  whereof  the  said 
ifefendant  is  convicted.  And  the  said  plaintiff  having  prayed  our  writ  to 
bqoire  of  the  truth, of  the  aforesaid  breaches  of  the  said  condition  of  the 
IJHid  writing  obligatory  above  suggested,  and  to  assess  the  damages  which 
lethe  said  plaintiff  hath  sustained  thereby  ;  therefore,  according  to  the 
hm  of  the  statute  in  such  case  made  and  provided,  we  command  you,  the 
|nd  sheriff,  that  you  summon  twelve  good  and  lawful  men  of  your  baili- 
jtick,  to  appear  before  the  said  right  honorable  Sir  N.  C.  Tindal,,  knight, 
Iwr  chief  justice  of  the  Bench  at  Westminster,  Ac.  [As  ante^  1273, 
ftqmring  the  chief  justice  or  justices  of  assize ^  to  certify  *the  inquisition  [•1276] 
*>"  our  justices  at  Westminster,"  instead  of  ^^U>  us,"  on  a  general  re- 
mm-4ay.] 

-  to  wit.    An  inquisition  indented,  taken  before  me,  the  right  hon-  inqaiBition 

ble  Charles  Lord  Tenterden.  his  majesty's  chief  justice,  assigned  to  5'*l'^*2r™ 

rid  pleas  in  the  court  of  our  Lord  the  king,  before  the  king  himself,  [or  3^  ^^  n^'^ 

before  us, and  — ^ —  his  majesty's  justices,  assigned  to  take  the  s*(i). 

izes  in  the  county  of ,"]  on ,  the day  of  ,  in  the 

r  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  by  the  grace 

Gk)d,  &c.  and  in  the  year  of  our  Lord  1830,  at in  the  county  of 

,  by  virtue  of  his  majesty's  writ,  directed  to  the  sheriff  of  the  said 
ty,  and  to  me  the  said  chief  justice  [or  "  to  the  said  justices  of  as- 
,"]  and  to  this  inquisition  annexed,  by  the  oath  of  E.  F.  <&c.  twelve 
good  and  lawful  men  of  the  county  aforesaid,  who,  being  sworn  and  charged 
^on  their  oath,  say,  that,  <fec. — [Here  set  out  the  finding  of  the  jury  upon 
"  breach  assigned,] — And  they  further  say,  upon  their  oath,  that  the  said 
intiff  hath  sustained  damages  by  *the  aforesaid  breach  of  the  said  con-  [  *1276] 
ioQ  of  the  said  writing  obligatory,  beaides  his  costs  and  charges  by  him 
K)at  his  suit  in  that  behalf  expended,  to  £ — .  In  witness  whereof,  I,  the 
id  chief  justice,  [or  "  we  the  said  justices  of  assize,"]  have  hereunto  set 
17  hand  and  seal,  [or  *^  our  hands  and  seals,"]  the  day  and  year,  and  at 
place  above  mentioned. 

The  ezecntion  of  this  writ  appears  in  the  inquisition  hereto  annexed* 

(0  As  to  the  inqnisidoD,  see  1  Saund.  5S,  notes  d.  and  e.    See  form,  Tidd's  Forms,  6th   ~ 
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•»«»=>-  The  answer  of chief  jastice,  [or  "  of aad the  justices  of 

ZH  DBBT. 


™^      assize,"]  within  named. 


Enaljudg-  [Proceed  as  in  the  form  in  K.  B.  ante,'1269,  in  C.  P.  ante,  1271,  or 
STon^S  &  *^  exchequer,  ante^  1271,  to  the  end  of  the  award  of  the  writ  of  inquiry ^ 
9  W.  3,  c.  and  then  stale  the  inquisition  and  final  judf^ment  as  follows  ;] — At  which 
11, 8. 8,  day,  before  oar  said  lord  the  king,  at  Westminster,  comes  the  said  plaintiff 
turn  of  in-  ^^  ^^^  attorney  aforesaid,  and  the  said  chief  justice,  [or  "justices  of  as- 
quisition     size,"]  now  here  returns  [or  "  return  "]  a  certain  inquisition  indented, 

(«)•  taken  before  him  [or  <*  them,"]  at in  the  county  of  — —  on the 

— ■;—  day  of in  the year  of  the  reign  of  our  said  lord  the  king, 

upon  the  oath  of  twelve  good  and  lawful  men  of  the  same  county,  by  which 

it  is  found,  &c.  [set  forth  the  inquisition ;]  and  that  the  said  plaintiff  hath 

sustained  damages,  by  reason  of  the  aforesaid  breaches  of  the  said  condi- 

Jadgment  tion  of  the  Said  writing  obligatory,  to  the  sum  of  X5.     Therefore  it  is  con- 

Bigned  the  gidcred  that  the  said  plaintiff  do  recover  against  the  said  defendant  his  said 

of  _*^A.  debt,  and  also  £—  for  his  damages  which  he  hath  sustained,  as  well  by 

D.  1831.      reason  of  the  detention  of  the  said  debt,  as  for  his  costs  and  charges  by 

him  about  his  suit  in  this  behalf  expended,  by  the  court  here  adjudged  to 

the  said  plaintiff,  and  with  his  assent  (/)  ;  and  it  is  further  considered  by 

•his  majesty's  court  here,  that  the  said  plaintiff  have  execution  against  the 

said  defendant  of  the  damages  aforesaid  to -by  the  said  jury  in  form 

aforesaid  assessed,  on  occasion  of  the  aforesaid  breach  of  the  said  condi- 

[•1277]  tion  of  the  said  writing  obligatory,  according  to  the  form  of  the  •Statute 

in  such  case  made  and  provided  (g-) ;  and  the  said  defendant  in  mercy,  &c. 

The  like  in  [Proceed  as  in  the  forms  in  K.  B.  ante^  1269,  in  C.  P.  ante,  1271,  or 
another  tn  exchequer,  ante,  1271,  to  the  prayer  of  the  writ  of  inquiry,  and  then 
bMu'iiw  ^  Proceed  as  follows  :] — And  thereupon  the  said  plaintiffs  pray  the  writ  of 
{h).  our  lord  the  king  to  be  directed  to  the  sheriff  of  the  county  of  S.  to  sum- 
mon a  jury  to  appear  before  the  justices  of  Assize  of  the  county  of  S.  afore- 
said, on ■  the day  of next,  at  S.  in  the  county  aforesaid,  to 

inquire  of  the  truth  of  the  said  breach  of  the  said  condition,  and  toasi^ess 
the  damages  which  the  said  plaintiffs  have  sustained  thereby,  and  it  is  grant- 
ed to  them,  returnable  on the day  of  — ^  next,  the  same  day 

is  given  to  the  said  plaintiffs  here,  &c.  ;  and  now  here  at  this  day,  to  wit, 

on the day  of  — —  come  the  said  plaintiffs  aforesaid,  by  their 

attorney  aforesaid,  and  the  aforesaid  justices  of  assize  of  the  county  of  S. 
aforesaid,  before  whom  the  inquisition  aforesaid  has  been  taken,  have  sent 
their  record  in  these  words,  that  is  to  say,  afterwards,  on  the  day  and  year, 

and  at  the  place  in  that  behalf  within  mentioned,  that  is  to  say,  on • 

the day  of in  the year  of  the  reign  of  our  lord  the  present 

king,  at  S.  in  the  county  of  S.  by  virtue  of  this  writ,  before  Sir  G.  E. 
knight,  one  of  the  justices  of  our  lord  the  king,  of  the  Bench,  and  Sir 

(e)  As  to  tbia  stfttement  of  the  rctom  of  the        {g)  This  ftward  of  exeoution  is  sometimeB 

inqniBition,  see  Tidd^s  Forms,  6th  edit.  265  added.     See  Tidd's  Prac.  9th  edit.  685;  bat  it 

(/  )  As  to  this  judgment,  see  I  Sannd.  6S,  is  not  necessary,  and  quare,  whether  it  is  oor- 

n.  1.--3  B.  &  P.  61*2. — But  see  Tidd's  Prac.  rect  to  have  any  other  judgment  than  for  the 

Qth  edit.  686.— Tidd's  Forms,  6th  edit  247.  debt  and  costs.    Tidd's  Prac.  9th  edit  685.— 

The  costs  are  not  to  be  stated  as  costs  of  in-  8  B.  &  P.  607. 
crease,  see  2  Saund.  187  d."  {h)  See  form,  2  Sannd.  187  c 
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S.  li.  knt.  one  of  thq  justices  of  oar  lord  the  king,  assigned  to  hold  pleas 
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before  the  king  himself,  two  of  the  justices  of  our  said  lord  the  king,  as-  „  j^^^ 
signed  to  take  the  assizes  in  and  for  the  within  county  of  S.  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  the  jurors  of 
the  jurj,  whereof  mention  is  within  made,  (having  been  duly  summoned  in 
that  behalf  by  the  sheriff  of  the  county  aforesaid  (being  called,,  to  wit, 
W.  A.  Inhere  insert  the  names  of  the  jurors']  come,  and  are  sworn  upon 
the  said  jury,  according  to  the  form  of  the  Statute  in  such  case  made,  and 
who,  upon  their  oath,  say,  that  the  said  writing  obligatoiy  within  mention 
ed  was  made  with  the  condition  thereunder  written,  and  within  mention- 
ed, 'and  set  forth ;  and  that,  after  the  making  of  the  said  writing  obliga-  [*1278] 
tory,  the  said  I.  H.  in  the  said  condition  mentioned,  was  delivered  of  a 
certain  child,  being  the  child  of  which  she  was  pregnant  at  the  time  of 
making  the  said  writing  obligatory,  and  that  the  said  child  was  born  a  bas- 
tard, within  the  said  parish  of  C.  within  mentioned  ;  and  that  the  said  de- 
fendant hath  not,  from  time  to  time,  and  at  all  times,  after  the  making  of 
the  said  writing  obligatory,  fully  and  clearly  indemnified  and  saved  harm- 
less the  said  churchwardens  and  their  successors,  and  the  parishioners 
and  inhabitants  of  the  said  parish,  from  all  costs  and  charges,  by  reason 
of  the  birth,  education,  and  maintenance  of  the  said  child,  according  to 
the  form  and  effect,  and  the  true  intent  and  meaning  of  the  said  condition, 
bat,  on  the  contrary  thereof,  had  wholly  neglected  and  omitted  so  to  do ; 
and  the  said  churchwardens,  overseers,  parishioners,  and  inhabitants,  had 
on  account  of  the  said  neglect  and  omission  of  the  said  defendant,  and  in 
order  to  preserve  the  life  and  health  of  the  said  child,  been  obliged  to  lay 
out  and  to  expend,  and  had  actually  laid  out  and  expended,  a  large  sum 
1  ^ of  money  for  sundry  costs  and  charges,  iijhich  were  necessarily' incurred 
I  by  reason  of  the  birth  of  the  said  child,  and  its  education  and  mainte- 
nance daring  a  long  time  then  elapsed,  and  have  thereby  sustained  dam-  * 
ages ;  and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  assess  the 
damages  which  the  said  plaintiffs  have  sustained  thereby  to,  j£9  95.  &c. 
Therefore,  Ac.  [Judgment  as  in  the  preceding  form.l 

[Same  as  theform^  ante^  1269,  to  the  asteriskj  except  that  the  declaror-  Judgment 
turn  seis  forth  a  bond.. but  not  the  condition  or  breach.'\     And  hereupon  and  sug- 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  g^  9  w. 
and  provided,  suggests  and  gives  the  court  here  to  understand  and  be  in-  d,c.ii,by 
formed,  that  the  said  writing  obligatory,  in  the  said  declaration  mentioned,  default, 
was  made  and  given  by  the  said  defendant  under  and  subject  to  a  certain  ^^^^  of 
condition  thereto  subscribed  ;  whereby,  after  reciting  to  the  effect  follow-  condition 
iog,  that  is  to  say,  that,  ka.—Here  state  the  recitals^  either  verbatim  or  pot  stated 
in  the  past  tense ^  according  to  the  substance — it  was  declared  that  the  J?  ^^  *'^' 
condition  of  the  said  writing  obligatory  was  such,  that  if,  &c.  [state  con- 
dUion  verbatim  to  the  proper  tense'] — as  by  the  said  writing  obligatory, 
reference  being  thereunto  had,  will  JuUy  appear.    Nevertheless  the  said 
plaintiff  for  assigning  a  breach  of  the  said  condition  of  the  'said  writing  [  *1279] 
obligatory,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, suggests  and  gives  the  court  here  to  understand  and  be  informed, 
that,  &c. — \State  the  breaches  according  to  the  facts  ^  and  u>hich  may  be  as 
ante  J  440  to  463.] — And  the  said  plaintiff  for  assigning  a  further  breach 

Vol.  m.  39 
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^^oo'B}'  of  the  condition  of  the  said  writing  obligatory,  according  to  the  form  of 
i/dut.  ^^^  Statute  in  each  case  made  and  provided,  farther  suggests  and  gives 
the  court  here  to  understand  and  be  informed,  that,  <&c. — {^Slate  second 
and  subsequent  breaches^  according  to  thefacts.Ji  And  hereupon  the 
said  plaintiff  prays  the  writ  of  our  said  lord  the  king  to  be  directed,  &o. 
— [^Proceed  precisely  as  ante,  1269.] 

The  like  in  [Proceedas  in.theforniy  antCj  1269]  to  the  asterisk^ except  that  the  de- 
BMe^nd  cl(^^o^tion  states  the  bond,  but  not  condition  or  breach.'] — And  hereupon  the 
or  bond  to*  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and 
perform  provided,  suggests  and  gives  the  court  here  to  understand  and  be  inform- 
in  MoSler  ®^'  *^**  ^^^  ^*^^  writing  obligatory,  Ac.  [ew  in  the  last  to  the  end  of  the 
indentare  recital  of  the  condition.'] — And  the^said  plaintiff  further  suggests  and  gives 
(0*  the  court  here  to  understand  and  be  informed,  that  in  and  by  the  said  in- 

denture of  release,  mentioned  and  referred  to  in  the  said  condition  of  the 
said  writing  obligatory,  the  said  defendant,  for  the  consideration  therein 
mentioned,  did  grant,  &g.  to  have  and  to  hold,  &c.  but  subject  neverthe- 
less to  a  certain  proviso,  condition  or  agreement,  for  the  redemption  of  the 
said  premises,  being  the  proviso  or  condition  mentioned  and  referred  to  in 
and  by  the  said  condition  of  the  said  writing  obligatory  in  that  behalf, 
whereby  it  was  provided,  Ac.  [reciting  the  proviso]  and  the  said  defend- 
ant did  thereby  covenant,  Ac.  [here  set  forth  the  covenant  for  payment  of 
the  mortgage  money]  (Ar).  And  for  breach  of  the  said  condition  of  the 
said  writing  obligatory,  the  said  plaintiff,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided,  further  suggests  and  gives  the 
court'he]:^  to  understand  and  be  informed,  that  the  said  defendant  did  not, 
[•1280]  •nop  would  well  and  truly  pay^r  cause  to  be  paid  unto  the  said  plaintiff, 
the  sum  of  £ —  and  interest,  in  the  said  condition  of  the  said  writing  ob- 
ligatory mentianed,  on  the  said,  Ac.  next  ensuing  the  date  of  the  said 
writing  obligatory,  or  at  any  time  before  or  afterwards,  according  to  and 
in  full  discharge  of  the  said  proviso  or  condition  mentioned  and  referred 
to  in  and  by  the  said  condition  of  the  said  writing  obligatory,  and  accord- 
ing to  the  form  and  effect  of  the  same  condition,  and  wholly  neglected 
and  refused  so  to  do,  and  therein  failed  and  made  default,  and  the  said 
sum  of  £ —  together  with  a  certain  other  sum  of  money,  to  wit,  Aq.  as 
and  for  the  interest  thereof,  is  still  wholly  due  and  unpaid  to  the  said 
plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory,  to  wit,  at,  Ac.  aforesaid ;  and  hereupon  the  said  plain- 
tiff prays  the  writ,  Ac.  [cw  in  the  preceding  form.] 

^u^'in  k"  William  the  Fourth,  Ac.  to  the  sheriff  — —  and  to  the  right  honora- 
B.on  the  ble  Charles  Lord  Tentorden,  our  chief  justice  assigned  to  hold  pleas  in 
Stat.  8  &  9  our  court  before  us,  [or  ^^  to  our  justices  assigned  to  take  the  assizes  in 
where  de-  ^^^^  county,"]  greeting : — Whereas  A.  B.  lately  in  our  court,  before  us, 
fendant  at  Westminster,  by  billf  without  our  Vrit,  impleaded  C.  D.  being  in  the 
suffered      custody  of  the  marshal  of  the  Marshalsea,  before  us,  of  a  plea  of  debt  on 

judgment 

to  d«Bhmt-      1*)  ^  ^°'^  ^  ^^^'"  Porms,  6th  edit.  249.  {k)  It  would  seem  snlffieifi&t  merely  to  stili 

— See  also  the  like  form  in  debt  on  annnity  the  covensAt,  without  stating  either  tilt  pio* 

bond  in  the  Exchequer,  with  entiy  of  satisfiM-  tIso  or  haboidnm. 
tion,  Tidd's  Forms.  6th  edit  200. 
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• 

demand  for  £ —  of  good  and  lawful  money  of  Great  Britain,  upon  and  '"oobto- 
by  virtue  of  a  certain  writing  obligatory,  in  the  penal  sum  of  £ —  bearing    ^  ^^^^ 

date,  Ac.  and  sealed  with  the  seal  of  the  said  defendant,  and  such  pro-     

ceedings  were  thereupon  had  in  our  said  court,  before  us,  that  it  was  after-  tion  on 
wwds  considered  by  the  same  court  that  the  said  plaintiff  ought  to  recover  *^^^  "<>' 
against  the  said  defendant  his  debt  aforesaid,  together  with  his  dami^s  ^ndition 
which  he  had  sustained  on  occasion  of  the  detention  thereof,  &c.  whereof  or  breach, 
the  said  defendant  is  convicted,  as  appears  to  us  of  record  ;  and  thereupon 
the  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  suggested  upon  the  roll  whereon  the  said  judgment  so  re- 
covered against  the  said  defendant  as  aforesaid  is  entered,  to  tlie  effect 
following,  to  wit,  that  the  said  writing  obligatory,  whereon  the  said  judg- 
ment was  so  recovered  against  the  said  defendant  as  aforesaid,  was  made 
and  given  by  him  the  said  plaintiff,  under  and  subject  to  a  certain  Condi- 
tion thereto  subscribed,  whereby,  after  reciting,  <fec.  (sMinff  the  recital^ 
if  any ^  preceding  the  condition  of  the  *bond)  it  was  declared  that  if,  Ac.  [*1281] 
{reciHnff  the  ccmdition  /)  and  the  said  plaintiff  further  suggested,  on  the 
said  roll  whereon  the  said  judgment  so  recovered  against  the  said  defend-    . 
ant  was  and  is  so  entered  as  aforesaid,  that,  &G.^[^Here  state  the  syg- 
gestion  of  the  breaches  to  a  prayer  of  a  writ  of  inquiry^  and  proceed  as 
follows  .*] — As  we  have  received  information  from  the  said  plaintiff  in  our 
court  before  us ;  and  the  said  plaintiff  having  prayed  our  writ  to  inquire, 
Ac. — [Proceed  the  same  as  in  the  writ  of  inquiry  in  K.  B.  ante^  1273, 
to  the  end."] 

William'  the  Fourth,  Ac.     To  the  sheriff  of r  and  to  tha  right  hon-  The  ruce 

orable  Sir  Nicholas  Cony^gham  Tindal,- knight,  our  chief  justice  of  the  in  C.  P. 
Bench  at  Westminster,  [or  "  to  our  justices  assigned  to  take  the  assizes 
in  jour  county,"]  greeting : — Whereas  C.  D.  was  summoned  to  be  in  our 
court,  before  our  justices,  at  Westminster,-  to  answer  A.  B.  of  a  plea  of 
debt  on  demand  for  £ —  of  good  and  lawful  money  of  Great  Britain, 
upon  and  by  virtue  of  a  certain  writing  obligatory,  in  the  penal  sum  of  £ — 
bearing  date,  &c,  and  sealed  with  the  seal  of  the  said  defendant ;  and 
Buch  proceedings  were  thereupon  had  in  our  said  court,  before  our  justices, 
at  Westminster  aforesaid,  that  it  was  afterwards  considered  by  the  same 
court  that  the  said  plaintiff  ought  to  recover  against  the  said  defendant 
his  debt  aforesaid,  and  also  £ —  for  his  damages  by  occasion  of  the  de- 
taining the  said  debt,  whereof  the  said  defendant  is  convicted ;  and  there- 
upon the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  caso 
made  and  provided,  suggested,  &c.— [il5  to  the  above^  to  the  prayer  of 
the  writ  of  inquiry  J  a«rf  then  as  follows ;] — And  the  said  plaintiff  having 
prayed  our  writ  to  inquire,  &c.— [Proceed  to  the  end,  the  same  as  in  writ 
of  inquiry  J  in  C.  P.  ante,  1274.]  • 

J'  To  the  end  of  the  demurrer  book,  and  then  as  follows :] — ^At  which  day,  Judgment 
ore  our  said  lord  the  king,  at  Westminster,  come  the  parties  aforesaid,  on  demur- 
by  their  attornies  aforesaid,  whereupon  all  and  singular  the  premises  being  J^i^^o^ 
Been,  and  by  the  court  of  our  said  lord  the  king  now  here  fully  understood,  in  debt  on 
and  mature  deliberation  being  thereupon  had,  it  appears  to  the  said  court  ^n<U  with 
here  that  the  said  plea,  in  manner  and  form  afc^esaid,  by  the  said  plaintiff  *°88<»*>o'^ 
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• 

rMQBO}-'  above  •In  reply  pleaded,  and  the  matters  therein  contained,  are  snfficient 

iN^Drar.  ^^  ^^^  ^^^  ^^^  ^^^  ^^^^  plaintifif  to  have  and  maintain  his  aforesaid  action 

! '  thereof  against  the  said  defendant,  wherefore  the  said  plaintiff  onght  to 

andprftj.  recover  his  said  debt  together  with  his  damages,  on  occasion  of  the  de- 
er, on  writ  tention  thereof  (wi);  and  hereupon  the  said  plaintiff,  according  to  the 
onTtet'^s  *^^"^  ^^  ^^^  Statute,  Ac.  says  that  the  said  writing  obligatory,  in  the  said 
&  9  w.  8,  declaration  mentioned,  was  made  and  given  by  the  said  defendant  under 
c.  11, 8. 8  and  subject  to  a  certain  condition  thereto  subscribed,  whereby,  after  re- 
^'^'  citing,  &c.  it  was  declared,  &c. ;  and  the  said  plaintiff  further  saith,  Ac. 

[suggesting  ike  breaches  of  the  condition]  (n)  ;  and  hereupon  the  said 
plaintiff,  Ac. — [Proceed  with  the  prayer  of  the  writ  of  inquiry  to  the  end^ 
as  ante,  1272.] 

The  like  in  [  To  the  end  of  the  demurrer  book,  and  then  as  follows :] — ^Whereupon 
anotber  ^11  and  singular  the  premises  being  seen,  and  by  the  couft  here  more  fully 
**™  ^*^^'  understood,  and  mature  deliberation  being  thereupon  had,  for  that  it  ap- 
pears to  the  court. here,  that  the  plea  by  the  said  defendant  in  form  afore- 
said above  pleaded,  is  not  sufficient  in  law  to  bar  the  said  plaintiff  from 
having  his  said  action  thereof  maintained  against  the  said  defendant,  it  is 
considered,  that  the  said  plaintiff  ought  to  recover  his  said  debts  and  his 
damages  on  occasion  of  the  detention  of  the  said  debt,  and  his  costs  and 
cliarges  by  him  about  his  suit  in  that  behalf  CApcnded  ;  but  because  it  is 
convenient  and  necessary  that  judgment  hereof  should  not  be  given  until 
the  truth  of  certain  breaches  of  covenant  hereafter  suorgcsted  shall  be  in- 
quired into,  and  the  damages  which  the  said  plaintiff  has  sustained  by 
reason  of  those  breaches  shall  be  assessed  by  a  jury  of  the  country  in  that 
behalf,  let  judgment  hereof  be  stayed  until  such  time  as  the  said  premises 
shall  be  ascertained  as  aforesaid ;  and  hereupon  the  said  plaintiff,  accord- 
ing to  the  form,  Ac.  [Here  suggest  the  breaches.!  And  because,  accord- 
ing to  the  form  of  the  state  in'  such  case  made  and  provided,  a  jury  ought 
to  inquire  of  the  truth  of  the  breaches  above  assigned,  and  to  assess  the 
damages  that  the  said  plaintiff  has  sustained  thereby,  therefore  the  sheriff 
of  the  said  county  is  commanded,  Ac. — [Proceed  to  the  end,  the  same  as 
ante,  1272.] 

The  m^e  in  [As  in  the  last,  to  the  end  of  the  finding  of  the  court,  thai  the  repKca- 
fonn'*'  ^ioii  is  sufficient  in  law,  and  then  asfoUows :] — ^Wherefore  the  said  plaintiff 
when  the  ought  to  recover  against  the  said  defendant  his  said  debt,  together  with 
breaches  his  damages  by  him  sustained  on  occasion  of  the  detention  thereof,  Ac. 
T'^edT  ^^^  because  it  is  convenient  and  necessary  that  judgment  should  not  be 
th?decla-  given  hereupon,  until  the  truth  of  the  aforesaid  breaches  of  the  said  condi- 
ration  or  tiou  of  the  Said  Writing  obligatory  above  assigned  shall  have  been  inquir- 
'^Id  Ir'i*^  ed  into,  and  the  damages  which  the  said  plaintiff  hath  sustained  thereby, 
jadgn^t   ^^  \iB,\e  been  assessed  by  a  jury  of  the  country  in  that  behalf,  according 

isBtayedt 

nntil  after       (i)  See  another  ibnn«  1  Saimd.  68,  note  468.    If  the  breaehes,  &a  were  snggeBted  b 

the  dama*  id.  the  deolaration«  this  •oggeetiaa  is  to  be  omH- 

gee  hare         (m)  In  1  Saund.  58.  note  1  d.^^  B.  &  P.  ted. 

been  a»-      612,  this  ibrra  is  recommended;  and  see  8  Dow.        (o)  See  1  Sannd.  68  d.— S  B.  &  P.  612. 
'  (P)-  1;  bat  see  Tidd's  Prao.  9th  ed.  684,  685,  and        (p)  See  flvm,  1  Saund.  68,  n.  l.^Tidd*» 

Tkld's  Form,  6th  edit.  802,  where  it  is  said.  Forms,  6th  ed.  804,  and  notebto  tbekatfbrm* 

thai  judgment  is  to  be  as  at  common  law.  and  see  8  Dow.  1 . 
(n)  &^  forms  of  breaches,  ns  ante,  440  tp 
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to  the  form  of  the  Statute  in  such  case  •made  and  provided,  therefore  let  vbooekch 
jodgment  hereupon  be  stayed  in  the  meantime ;  and  the  said  plaintiff    ^^^^ 
haTing  prayed  the  writ  of  our  said  lord  the  king  to  be  directed,  4c. — 
[Proceed  with  the  proper  and  award  of  the  writ  of  inquiry^  as  antCj 
1272,  to  the  end.^ 

EUenborough. 

As  yet  of Term^  in  the year  of  the  reign  Judgment 

of  King  William  the  Fourth.  'oniMneoii 

Witness,  Charles  Lord  Tenterden.     XdtLT 

suggestion 

Middlesex,  to  wit.    A.  B.  puts  in  his  place his  attorney,  against  o^i>r«ioh- 

,C.  D.  in  a  plea  of  debt.  "e'rTnot 

assigned 

HJiddleseXy  to  wit.    The  said  C.  D.  in  person,  at  the  suit  of  the  said  ^  deciara- 
JL  B.  in  the  plea  aforesaid.  piicationT 

Middlesex,  to  wit.    Be  it  remembered,  that  on  — —  the day  of 

in  this  term,  before  our  lord  the  king  at  Westminster,  comes  A.  B. 

b]r his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king, 

fore  the  king  himself,  now  here,  his  certain  bill  against  C.  D.  gentle- 
,  one,  4c.  of  a  plea  of  debt,  and  there  are  pledges  for  the  prosecu- 
ioD  thereof,  to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  follows 
these  words,  that  is  to  say,  Middlesex^  to  wit.  A.  B.  complains,  4c. 
Bere  copy  the  paper  book  to  the  end."} 

• 

At  which  day,  before  our  said  lord  the  king,  at  Westminster,  comes 

said  plaintiff  by his  attorney  aforesaid,  and  the  said  defendant, 

itbough  solemnly  demanded  in  open  court  to  appear  and  produce  the 
id  record,  by  him  above  in  pleading  alleged,  cometh  not  nor  produceth  ^ 
same,  but  therein  wholly  fails  and  makes  default,  wherefore  the  said 
intiff  ought  to  recover  against  the  said  defendant  his  damages  by  oc- 
lion  of  the  premises ;  and  hereupon  (9)  the  said  plaintiff,  according 
the  form  of  the  Statute  •in  such  case  made  and  provided,  says,  that  [  ^1284] 
said  writing  obligatory  was  made  and  given,  undet  and  subject  to  a 
in  condition  thereunder  written,  whereby  it  was  declared,  4c. 
[Bere  set  out  the  condition  of  the  bond."] — And  for  assigning  a  breach  of 
said  condition  of  the  said  writing  obligatory,  according  to  the  form 
the  Statute  in  such  ca^e  made  and  provided,  the  said  plaintiff  suggests 
id  gives  the  court  here  to  understand  and  be  informed,  that  after  the 
iking  of  the  said  writing  obligatory,  to  wit,  on,  4c.  the  said  sum  of 
of  lawful  money  of  Great  Britain,  so  payable  on  that  day  as  afore- 
lid,  and  interest  from  the  date  thereof,  became  and  was  due  and  owing 
fm  the  said  defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and 
ipaid  contrary  to  the  form  and  effect  of  the  said  condition  of  the  said 
tting  obligatory ;  and  for  assigning  a  further  breach  of  the  said  con- 
ition  of  the  said  writing  obligatory,  according  to  the  form  of  the  Statute 
such  case  made  and  provided,  the  said  plaintiff  suggests  and  gives 
le  ceurt  here  to  understand  and  be  informed,  that  after  the  making  of 

*{q)  If  the  condition  and  breach  have  been    suggestion  will  be  bere  omitted,  and  the  entry 
^^Dcd  in  the  declaration  or  replication,  the    proceed  at  once  with  tiie  prayer  of  inquiry. 
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PBociKD-  the  said' writing  obligatory,  to  wit,  on,  Ac.  the  farther  sam  of  JB — C| 

in'dsbt    ^^^^  lawful,  &c.  being  the  said  second  instalment  in  the  said  condittt| 

mentioned,  became  and  was  due  and  owii^g  from  the  said  defeDd&nt.j 

the  said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  foq 

and  effect  of  the  said  condition  of  the  said  writing  obligatory  ;  aad  heiq 

Prayer  of    upon  the  Said  plaintiff  prays  a  writ  to  be  directed  to  the  sheriff  of  ^-^ 

^^V^^      and  to  the  right  honorable  Charles  Lord  Tenterden,  his  majesty's  chi^ 

tibereoT     jnstice,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  ki^ 

•  before  the  king  himself,  commanding  the  said  sheriff  that  ho  cause  \ 

come  before  the  said  chief  justice,  on,  &c.  nexji,  at  Westminster,  in  *tl 

county  of  Middlesex,  twelve,  &c.  and  who  neither,  &c.  to  inquire  of  t] 

truth  of  the  said  breaches  above- assigned,  to  assess  the  damages  therd 

sustaiped  by  the  said  plaintiff;  and  also  that  it  may  be  coonmaaded: 

the  said  writ  to  the  said  chief  justice,  that  he  make  a  return  thereof^ 

the  said  court  of  our  said  lord  the  king,  before  the  king  himsel 

Westminster,  on the day  of next,  and  it  is  grant 

him,  &c.  the  same  day  is  given  to  the  said  plaintiff,  at  the  same 
Coniina-    At  which  day,  before  our  said  lord  the  king  at  Westminster,  comes 
*°°®-         said  plaintiff,  by  his  attorney  aforesaid,  and  the  said  writ  of  our 
lord  the  king  to  the  said  sheriff  and 'chief  justice  in  that  behalf  dii 
hath  not  been  returned,  nor  hath  any  thing  been  done  thereupon, 
[*1285]  fore,  as  before,  the  said  plaintiff  prays  another  writ  of  our  said  lord 

king  to  be  directed  to  the  sheriff  of and  to  the  right*  honoi 

Charles  Lord  Tenterden,- his  majesty's  chief  justice,  commanding 
sheriff  that  he  cause  to  come  before  the  said  chief  justice,  on         i 

day  of next,  at  Westminster,  Isatne  cts  before^  Contix 

to  Easter  term — CorUimmnce  to  Trinity  Term — Continuance  to  jMm 
mas  Term — Continuance  to  Hilary  Term^  1830,  same  as  before,']' 
which  day,  &c, — [Here  state  the  return  of  the  inqtUsition  and  final 
m^nty  as  ante^  1276. 

9 

Issue  and       [_After  the  plea  of  oyer  of  bond  and  condition  and  non  est  factam^^ 
suggestion  similiter;  proceed  as  follows ;] — and  hereupon  the  said  plaintiff  prays 
a  i^er*''^'  the  said  writing  obligatory  in  the  said  declaration  mentioned  may  be^ci 
plea  non    cd,  and  the  same  is  accordingly  enrolled  in  these  words,,  to  wit,  [/ 
ett  factum,  out  the  obligatory  part  of  the  bond  verbatim.]     ^e  also  prays,  t1 
Ts^^\s  condition  of  the  said  writing  obligatory  may  be  enrolled,  and  the 
a  11, 8. 8,*  accordingly  enrolled  in  these  words,  to  wit :  Whereas,  &e, — [^Ekre 

with  award 

ot  venire,        (r)  See  Tidd's  Forms,  6th  edit  281.    This  is  takes  issue  on  the  general  ^ 

tarn  ad  trv-  proper  in  K.  B     8  T.  R.  255,  in  which  it  was  enters  a  separate  assignment  of  bi 

andum,       decided,  that  in  debt  on  bonl,  aft-er  oyer  of  the  the  record,  no  damage  can  be  a 

quam  ud-    condition,  and  non  ett  factum  pieced,  and  them,  and  the  court  wiU  award   a 

tngutren"    ^,;iq  joined  thereon,  the  plalntiif  may  enter  a  The  preferable  ooune  is  in  general  %o 

dum  (r).     suggestion  of  breaches,    see  also  2  Saund.  187  the  condition  and  breach  in  the  deoiai 

a;  and  2  New  Rep.  862;  but  in  5  Taunt  886.  Saund.  58,  not»j  1.— 2  Id.  1^  a,  no 

— 1  Marsh.  95,  it  was  held,  that  in  debt  on  muere  this  now;  see  ante,  vol.  L  pagQi 

bond,  conditioned  for  the  performance  of  oove-  It  is  better  to  assign  the  breaches  in 

nants,  if  the  defendant  craves  oyer  and  pleads  -  cation.    It  is  quite  dear  they  may  be 

performance  of  each  covenant  specially,  and  though  they  cannot  be  a$9igned  as  mXti 

also  general  performance,  the  plaintiff  must  gest^,  in  the  replication,  -aee  2  Nev 

assign  breaches  in  his  replication,  if  he  has  2  Saund.  187,  a»  5th  edit, 
not  done  it  in  his  declaration;  and  if  he  merely 
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of  the  bond^  beginning  with  the  recital^  if  anp.']     And  for  a  ra«an>- 
sh  of  the  said  condition  of  the  said  writing  obligatory,  the  said  plain-    xiTubt. 
according  to  the  form  of  the  statate  in  sach  case  made  and  provided, ' 

rts,  and  gives  the  court  here  to  understand  and  be  informed,  that,  <&c. 
^mng*  *the  breach  and  concluding-  as  follows :] — ^Therefore,  to  try  the  [•1286  ] 
issoe  above  joined  between  the  said  parties  ;  and  in  case  the  said  issue 
be  found  for  the  said  plaintiff,  to  inquire  of  the  truth  of  tlie  said  breach 
^fbnn  aforesaid  above  assigned,  and  to  assess  the  damages  sustained 
(by  (5},  let  a  jury  thereapon  come  before  our  lord  the  king,  at  West- 
er, on the day  of next,  by  whom,  <fec.   and  who  • 

ither,  Ac.  to  recognize,  &c.  because  as  well,  <&c.  the  same  day  is  given 
the  parties  aforesaid,  at  the  same  place. 

[7b  the, end  of  the  similiter  to  defendant^  splea^  and  then  as  follows :] —  ^\?*®  ^** 
'  thereapon  the  said  plaintiff,  according  to  the  form  of  the  Statute  in  ^^  ^^ 
case  made  and  provided,  suggests,  and  gives  the  court  here  to  un- 
td  and  be  informed,  that  the  said  writing  obligatory  in  the  said  decla- 
mentioned,  was  and  is  subject  to  a  certain  condition  thereunder  writ-  . 
whereby,  after  reciting,  that  whereas,  &c.  [^setting  out  the  whole  of  the 
fs  carefully]  the  condition  of  the  said  writing  obligatory  was  declar- 
io  be  SQch,  that  if,  (&c.  then,  &<5.  otherwise,  &c.)  nevertheless  for  as- 
ig  breaches  of  the  said  condition  of  the  said  writing  obligatory,  the 
plaintifT  in  fact  saith,  that,  &c.  [settir^  out  the  breach  of  the  condi- 
as  in  debt  oa  bond^  contrary  to  the  form  and  effect  of  the  said  writ- 
obligatory,  and  of  the  condition  thereof,  and  to  the  damage  of  the  said 
ttiff  of  £ — ;  therefore,  according  to  the  form  of  the  Statute  in  such 
made  and  provided,  lot  a  jury  thereupon  come  before  our  lord  the  king, 

^Westminster,  on the day  of next,  by  whom,  Ac.  and 

neither,  Ac.  because,  &c.  as  well  to  try  the  said  issue  above  joined  be- 

the  said  parties,  as  to  enquire  of  the  truth  of  the  matters  by  the 

plaintiff  above  suggested,  and  to  assess  what  damages  the  said  plain- 

tuith   sastained  by  reason  of  the  said  breaches  of  the  said  condition 

[the  said  writing  obligatory,  the  sicme  day  is  given  to  the  parties  afore- 

at  the  same  place,  &c. 

'At  the  end  of  the  replication  to  non  est  factum,  or  spedaiplea  of  frauds  [*1287  ] 
^'proceed  thus :] — And  hereupon  the  said  plaintiff  for  assigning  a  breach  Saggestion 
condition  of  the  said  writing  obligatory  in  the  said  first  plea  men-  of  breach 
I,  and  with  intent  to  recover  his  damages  by  him  sustained  upon  oc-  ^on^^hich 
D  thereof,  according  to  the  form  of  the  Statute  in  such  case  made  and  has  been 
ed,  suggests,  and  gives  the  court  here  to  understand  and  be  inform-  before  set 
that  the  said  defendant  did  not  nor  would  well  and  truly  pay,  ^^^Q^®^P 

plea,  with 
This  is  tibe  issue  when  the  prooeedings        (<)  See  the  preceding  Ibrm  and  notes.  award  of 

bOI;  wlien  by  original,  instead  of  the        (n)  As  to  this  form,  see  6  Tannt  8S6.    1  veniv^  (0 

een  brackets,  say>  *<  the  sheriff  is  Marsh.  05,  according  to  which  decisions,  if  the  try  issue, 

thftt  he  canse  to  come  before  the  defendant  pleaded    perform&noe,  the  breach  ascertain 

kioip   mit  &0,  wheresoever  onr  said  must  be  assigned  in  the  replication,  and  not  trath  of 

lon^  flhaU  then  be  in  England,  twelve,  suggested;   but  if  the  plea  were  of  matter  breaches, 

whom,  and  who  neither,  &0.  to  rec<^-  collateral  to  the  performance,  it  should  seem  and  assess 

Tto.  bceaase  aa  well,  &c.  the  same  day  is  that  the  breach  of  the  condition  may  be  sug-  damages 

to  tbe  parties  aforesaid."    See  Tidd's  gested,  2  Saund.  1S6,  7.-8  T.  R.  266.  (v). 

6th  edit.  278. 
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mas 


Another 
form, 
where  the 
breach  of 
the  condi- 
tion is  stat- 
ed in  the 
declaration 
or  replica- 
tion (w). 

Judgment 
after  ver- 
dict and 
assess- 
ment of 
damages 
on  Stat  8 
&  9  W.  8, 
c.  11,  8.  8 

[•1288] 

Meroy. 

Suggestion 
of  three 
ftirther 
breaches 
to  be  en- 
tered on 
the  roll,  in 
order  to 
found  neirt 
facias  for 
such  far- 
ther 
breaches 

(y) 


or  eanse  to  be  paid,  unto  the  said  plaintiff,  the  said  yearly  rents  pr  snmi 
of  £ — ,  a9  in  the  said  condition  mentioned  ;  bat,  on  the  contrary  theretl 
after  the  making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  a  certioi 
large  snm,  <kc.  became  and  was  due  from  the  said  defendant  to  the  aafi 
plaintiff,  and  still  is  due  and  unpaid,  contrary  to  the  form  of  the  said  wil 
ting  obligatory,  and  the  said  condition  thereof,  to  wit,  at,  &o.  (tyeiHce] 
aforesaid,  therefore,  according  to  the  form  of  the  Statute  in  that  om, 
made  and  provided,  let  a  jury  come  before,  <&c.  by  whom,  &o.  and  wfti 
neither,  &o.  because,  &c.  as  well  to  try  the  issue  above  joined  between  fli 
said  parties,  as  to  inquire  of  the  truth  of  the  matters  by  the  said  plaint 
above  suggested,  and  to  assess  what  damages  the  said  plaintiff  hath  safl 
tained  by  reasoji  of  the  said  breach  of  the  condition  of  the  said  writifl| 
obligatory,  the  same  day  is  given  to  the  said  parties  aforesaid,  at  tho  saai 
place,  ^c. 

l^eform  cf  the  issue  is  as  above^  except  that  the  condUum  of  the  ba^ 
and  breach  are  started  in  the  declaration,  or  in  the  replication,  and  qM 
tiie  similiter,  or  other  issue  joined,  then  proceed  with  the  award  of  m 
venire,  as  well  to  try  the  issue,  as  to  inquire  the  truth  of  the  breachy  ad 
assess  the  damages  as  in  the  preceding  form.  I 

Therefore  it  is  considered,  that  the  said  plaintiff  do  recover  against 
said  defendant  his  said  .debt  and  his  damages  aforesaid,  on  occasion  of  i 
detention  thereof,  to  1^.  together  with  his  costs  and  charges  aforesaid' 
40«.  being  *by  the  said  jury  in  form  aforesaid  assessed,  and  also 
his  said  costs  and  charges,  by  the  court  of  our  said  lord  the  king,  befil 
the  king  himself  now  here  adjudged  of  increase  to  the  said  plaintiff!, 
with  his  assent ;  it  is  also  considered  by  his  majesty's  court  here  that 
said  plaintiff  have  execution  against  the  said  defendant  of  the  di 
aforesaid,  to  £ —  by  the  said  jury,  in  form  aforesaid  assessed,  on 
sion  of  the  aforesaid  breach  of  the  9aid  condition  of  the  said  writing 
ligatory,  according  to  the  form  of  the  Statute  in  such  case  made  and 
vided.    And  the  said  defendant  in  nlercy,  JfiO. 

[_At  the  end  of  the  judgment,  ante,  1276,  proceed  as  follows  :]- 

wards,  to  wit,  on the day  of in Term,  in  tho 

year  of  the  reign  of  our  said  lord  the  king,  before  our  said  lord  the 
at  Westminster,  comes  the  said  plaintiff,  by  J.  D.  his  attornev,  and 
ing  to  the  form  of  the  Statutes  in  such  case  made  and  provided,  gives 
same  court  here  to  understand  and  be  informed,  that  the  bill  of  him 
said  plaintiff  in  the  said  action  in  which  he  so  obtained  such  jadgmentj 

aforesaid,  was  exhibited  upon  the day  of in Term,  in 

year  of  the  reign  of  our  said  lord  the  king,  and  that  the  said 

was  brought  and  commenced  upon  and  for  certain  breaches  of  the  coim 
of  the  said  writing  obligatory  by  tho  said  defendant  before  the  exhibii 
the  bill  aforesaid ;  and  the  said  plaintiff,  for  further  and  other  breaches^ 
said  condition  of  the  said  writing  obligatory,  according  to  the  form  of  i 

(to)  See  the  notes  to  the  form,  ante,  1285.  there  Is  a  form  nearly  similar  to  the  aboT%. 

(x)  There  seems  to  be  no  occasion  for  this  in  the  latter  editions  it  is  omitted.     It  a 

Jndgment,  that  plaintiff  haye  execution,  &c  seem  that  the  9cir9  facias  may  be  issi 

<y)  In  the  older  edition  of  Tidd's  Forms,  the  first  instance.    See  8  &  9  W.  8,  o.  11. 
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slatate  in  each  cases  made  and  provided,  fi^ves  his  said  Majesty's  conrt  here 
to  Qoderstand  and  be  informed,  that  after  the  recovery  of  the  said  judgment,  juiksmemt. 
to  vit,  on  the day  of in  the  year  of  our  Lord at  Westmin- 
ster, in  the  county  of  Middlesex,  a  large  sum  of  money,  to  wit,  the  sum  of 
JE30  6s.  Id.  of  lawful  money  of  Great  Britain,  of  the  said  instalments  or 
Bams  of  money  in  the  said  condition  of  the  said  writing  obligatory  mentioned) 
being  the  said  third  instalment,  together  with  interest  thereon  became  and 
was  due  and  payable  from  the  ^said  defendant  to  the  said  plaintiff,  and  which  [  *1289] 
aaid  last-mentioned  sum  of  £30  6^.  Id.  and  intei-est  thereon  as  aforesaid, 
are  still  due  and  owing,  and  in  arrear  and  unpaid  from  the  said  defendant 
to  the  said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory  ;  and  also,  that  after  the  recovery  of  the  said 

judgment,  and  in  the  life-time  of  the  said  defendant,  to  wit,  on  the 

day  of in  the  year  of  our  Lord ,  at  Westminster  aforesaid,  in 

tlie  county  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £80  6^. 
Id.  of  lawful  money  of  Great  Britain,  being  the  fourth  instalment  or  sum 
of  money  in  the  said  condition  mentioned,  together  with  interest  thereon, 
became  and  was  due  and  payable  from  the  said  defendant  to  the  said  plain- 
iff,  and  which  said  last^mentioned  sum  of  £30  65.  Id.  and  interest  as 
aforesaid  are  still  due,  in  arrear  and  unpaid  from  the  said  defendant  to  the 
said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory  ;  and  also,  that  after  the  recovery  of  the  said  judg- 
ment, to  wit,  on  the day  of in  the  year  of  our  Lord  — — ,  at 

Wdfctminster  aforesaid,  in  the  county  aforesaid,  a  large  sum  of  money, 
to  wit,  the  sum  of  £30  6s,  Id,  of  lawful  money  of  Great  Britain,  being 
tile  fifth  instalment  or  sum  of  money  in  the  said  condition  mentioned,  and 
interest  thereon  as  aforesaid  became  and  was  due  and  payable  from  the 
aid  defendant  to  the  said  plaintiff,  and  which  said  last-mentioned  sum  of 
£30  6s.  Id.  and  interest  as  aforesaid  are  still  due,  in  arrear,  and  unpaid 
from  the  said  defendant  to  the  said  plaintiff,  contrary  to  the  form  and  ef- 
fect dt  the  said  condition  of  the  said  writing  obligatory  ;  which  said  three 
last-mentioned  breaches  of  the  said  condition  so  assigned,  the  said  plaintiff 
doth  aver,  and  doth  give  his  said  Majesty's  court  here  to  understand  and 
be  informed,  are  farther  and  other  breaches  of  the  said  condition  than  the 
said  breaches,  for  and  by  reason  of  which  he  obtained  the  said  judgment, 
00  by  him  recovered  as  aforesaid ;  and  herenpon  the  said  plaintiff,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  prays  the 
writ  of  our  said  lord  the  king,  of  scire  facias^  upon  the  said  judgment  so 
obtained  as  aforesaid  against  the  said  defendant,  to  be  directed  to*the  said 
sheriff  of  Middlesex,  suggesting  the  said  further  and  other  breaches  of  the 
said  condition  of  the  said  writing  obligatory  ^hereinbefore  assigned,  and 
commanding  the  said  sheriff  to  summon  the  said  defendant  to  show  cause 
why  execation  should  not  be  had  and  awarded  upon  the  said  judgment 
for  the  damages  which  the  said  plaintiff  hath  sustained,  by  reason  *of  the  [*1290  ] 
said  farther  and  other  breaches  of  the  said  condition  of  the  said  writing 
obligatory,  and  it  is  granted  to  him,  &c.  returnable  hef6re  our  said  lord 

the  king  at  Westminster,  on the  — ; —  day  of next,  the  same 

day  is  giren  to  the  said  defendjint  at  the  same  place. 

Voi;.  in.  40 
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William  the  Fourth^  by  the  graoe  of  Qod^  of  the  United  Kiogdom  eC 
Great  Britaia  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff  of 
Middlesex,  greeting : — ^Whefeas  T.  V.  heretofore,  tg  wit,  in  -^—  Teem,  it 

the year  of  our  reign,  in  our  conrt  before  us  at  Westminster,  by  bill| 

without  our  writ,  and  by  the  judgment  of  the  same  court,  rooo^eredi 
against  defendant,  gentleman,  one  of  the  attorneys  of  the  court  of  oar  lord 
the  king,  a  certain  debt  of  £350,  and  also  £32  Os.  4d,  for  his  damsgtf 
which  he  had  sustained,  as  well  by  reason  of  the  detaining  of  the  said  debti 
as- for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expendedi 
whereof  the  said  defendant  was  convicted,  as  by  the  record  and  proceed* 
ings  thereof,  remaining  in  our  said  court  before  us  at  Westminster  afore* 
said,  manifestly  appears,  which  said  Judgment  so  recovered  against  the  sail 
defendant  as  aforesaid,  was  had  and  obtained,  upcm  a  certain  writing  obK* 

gatory,  bearing  date  the day  of  — —  in  the  year  of  our  Lord  — • 

and  sealed  with  the  seal  of  the  said  defendant,  whereby  the  said  defeodaat 
became  held  and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of  £350^ | 
to  be  paid  to  the  said  plaintiff  when  he  the  said  defendant  should  be  there* 
unto  afterwards  requested,  with  and  under  a  certain  condition  in  the  saiC 
writing  obligatory  subscribed,  whereby,  after  reciting,  &q.  {state  recUaUl 
it  was  declared  that  if  the  said  defendant  and  E.  F.  or  either  of  them^ 
their,  or  either  of  their  heirs,  executors,  or  administrators,  did  and  shouUL 
well  and  truly  pay  or  cause  to  be  paid,  unto  the  said  plainuff  his  ex 
tors,  administrators,  or  assigns,  the  sum  of  £  181  16s.  6d.  with  lawfi 
interest  after  the  rate  of  £5  per  cent,  per  annum  for  the  same,  in  m: 
following,  that  is  to  say,  the  sum  of  £80  6s,  Id.  and  interest  from 

date  thereof,  on  the day  of then  next  ensuing,  and  the 

[*1291]  sum  of  £30  6s.  Id.  and  interest  from  the  Mate  thereof,  at  the  .end  of j 
twelve  calendar  months,  from  the  date  thereof,  and  the  like  sum  of  £ 
5s.  Id.  and  interest  from  the  date  thereof,  at  the  end  of  the  next  sue 
ing  six  calendar  months,  until  the*  whole  of  the  said  sum  of  £181  16f.  &f* 
and  interest  as  aforesaid,  should  be  fully  paid  and  satisfied,  without 
fraud,  or  further  delay,  then  the  said  obligation  was  to  be  void,  or  other- 
wise to  be  And  remain  in  full  force  and  virtue ;  and  whereas  the  sair 
plaintiff  heretofore  suggested  a' certain  breach  of  the.  said  condition  of 
the  said  writing  obligatory,  according  to  the  form  of  the  Statnte  in  s 
case  made  and  provided,  to  wit,  that  after  the  msJcing  of  the  said  wri 

obligatory,  to  wit,  on  the day  of in  the  year  of  our  Lord 

the  said  sum  of  30£  6^.  Id.  of  lawful  money  of  Great  Britain,  so  pa] 
ble  on  that  day  as  aforesaid,  and  interest  from  the  date  thereof,  boa 
and  was  due  and  owing  from  the  said  defendant  to  the  said  plaintiff, 
was  in  arrear  and  unpaid  contrary  to  the  form  and  effect  of  the  said 
dition  of  the  said  writing  obligatory ;  and  also  a  further  breach  of 
said  condition  of  the  said  writing  obligatory,  according  to  the  form  of 
Statute  in  such  case  made  and  provided,  that  is  to  say,  that  after  the  mal 

ing  of  the  said  writing  obligatory  (to  wit)  on  the day  of  in 

year  of  our  Lord aforesaid,  the  further  sum  of  £30  6s.  Id.  of  lil 

lawful  money  of  Great  Britain,  being  the  said  second  instalment  in 
said  condition  mentioned,  became  and  was  due  and  owing  fi*om  the 

•  • 

(x)  See  another  form  of  a  writ  of  scire    debt;,  on  articles  of  agreement.  Id.  536,  mod  ^ 
faeiat  fbr  farther  breaches  on  annuity-bon  I,    like  in  the  Exchequer  on  the  annaity-bood* 
Tidd*9  Forms,  6th  edit  631  ;  and  th^  like  in     af^er  former  scire  facias^  Id.  ih. 
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fcfendant  to  the  said  plaintiff,  and  was  in  arrear  and  unpaid,  contrary  to  vbooeed- 
(fceform  and  effect  of  the  said  condition  of  the  said  writing  obligatory,  j^J^^. 
ttd  damages  were  thereupon  assessed  for  and  by  reason  of  the  breaches 
issigoed.  And  whereas  it  hath  been,  and  is  dniy  suggested  by  the  said 
plaintiff,  in  our  said  court  before  us,  as  other  and  further  breaches  of  the 
nid  condition  of  the  said  writing  obligatory,  than  the  said  breaches  so 
nested  as  aforesaid,  that  after  the  recovery  of  the  said  judgment,  to  wit, 

(m  the day  of in  the  year  of  our  Lord at  Westminster, 

in  your  county,  a  large  sum  of  monay,  to  wit,  the  sum  of  £30  65.  id. 

[&me  as  the  statement  of  the  further  breaches  in  the  suggestions^  hut  in- 

^ad  of  saying  "in  the  county  aforesaid,"  say^  "  in  your  county  ;"]  and 

aba  for  that,  4c.     [As  ante^  1289,  in  the  suggestion  of  the  second  fur^ 

Aerbreachy  with  the  same  exception.^ — And  that  after  the  recovery  of, 

Ac.  [same  as  ante,  1288.]     For  which  said  three  last-menttoned  broaches 

rfthe  aforesaid  condition  of  the  said  writing  obligatory  the  said  plaintiff  p«-oQ.-)i 

lath  humbly  besought  us.  to  provide  him  a  proper  remedy,  *  and  we,  •be-  L  1^92J 

%  willing  that  what  is  Just  in  this  behalf  should  be  done,  do,  according 

fe  the  form  of  the  Statute  in  such  case  made  and  provided,  command  you, 

.ftat  by  honest  and  lawful  men  of  your  bailiwick,  you  make  known  to  the 

Hid  defendant  that  he  be  before  us  at  Westminster,  on the day 

rf next,  to  show  cause  why  execution  should  not  be  had  and  awarded 

gainst  him  upon  the  said  judgment  so  obtained  as  aforesaid,  for  the  dama- 
{o  to  be  assessed  by  reason  of  the  said  last-mentioned  breaches  of  the 
laid  condition  of  the  said  writing  obligatory,  if  it  shall  seem  expedient  for 
Ae  said  defendant  so  to  do,  and  further  to  do  and  receive  what  our  said 
ttmrt  before  us  shall  then  and  there  consider  of  him  in  this  behalf,  and 
kare  there  then  the  names  of  those  by  whom  you  shall  so  make  known  to 
,  and  this  writ.  Witness,  Charles  Lord  Tenterden,  at  Westminster, 
day  of in  the year  of  our  reign. 


Term,  —   Will.  Beclara- 

MiddleseXy  to  wit.     Our  lord  the  king  sent  to  his  sheriff  of  Middlesex  ^^^^  *'^««^ 
l»  writ  closed,  in  these  words,  to  wit,  William,  Ac. — [Here  copy  the  pre^  deVendaMs 
teiing  writj  and  then  proceed  as  follows :] — At  which  day,  before  our  appeared 
brd  the  king,  at  Westminster,  comes  the  said  plaintiff  by  C.  D.  his  at-  ^  second 
ey,  and  the  sheriff,  to  wit,  0.  M.  esq.  and  T.  C.  M.  esq.  sheriff  of  *cial 
said  county,  returned  to  our  said  lord  the  king,  that  the  said  defendant 
not  any  thing  in  his  bailiwick  whereby  he  could  give  him  notice  as  by 
said  writ  he  was  commanded,  nor  was  the  said  defendant  found  in  the 
e,and  that  the  said  defendant  comes  not,  but.makes  default;  therefore, 
before,  it  was  commanded  to  the  said  sheriff,  that  by  honest  and  lawful 
en  of  his  bailiwick,  he  should  tnake  known  to  the  said  defendant  that  he 

Id  be  before  our  said  lord  the  king,  at  Westminster,  on the 

of  next,  to  show,  in  form  aforesaid,  why,  &c.  and  further,  &c. 

same  day  was  given  to  the  said  plaintiff  there,  &c.  at  which  said  day, 

fore  our  said  lord  the  king,  at  Westminster,  comes  the  said  plaintiff  by 

said  attorney,  and  the  sheriff,  as  before,  returneth  that  the  said  defend-* 

^t  had  not  any  thing  in  his  bailiwick  whereby  he  could  give  him  notice  as 

the  said  writ  he  was  commanded,  nor  was  the  said  defendant  found  in 

same ;  and  the  said  defendant  being  solemnly  demanded,  comes  in  his 
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pBocBED-  own  proper  person,  and  hereupon  the  said  plaintiff  prays  that  execution 
juwuMMT  ™*y  ^  adjudged  to  .him  against  the  said  defendant,  upon  the  said  judg- 
*  ment  so  obtained  as  aforesaid,  for  the  damages  to  be  assessed  by  reason 
[  129oJ  Qf  ^]^Q  gg{  j  last-mentioned  ^breaches  of  the  said  condition  of  the  said  writ- 
ing obligatory,  Ac. 

» 

[iVl  B.  The  defendant  suffered  judgment  by  defauttj  whereupon  ike 
follomnff  writ  of  inquiry  was  issued."] 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  S^ingdom  of 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff  of 
Middlesex,  and  to  the  right  honorable  Charles  Lord  Tenterden,  oar  chief 
justice,  assigned  to  hold  pleas  in  our  court  before  us,  greeting : — Whereai 

A.  B.  heretofore,  in Term,  in  the year  of  our  reign,  in  oor 

court  before  us,  at  Westminster,  by  bill,  without  our  writ,  and  by  th^ 
judgment  of  the  same  court,  recovered  against  G.  D.  gentleman,  one  of 
the  attorneys  of  the  court  of  our  lord  the  king,  a  certain  debt  of  £S5il 
and  also  ^32  O5.  4d.  for  his  damages  which  he  had  sustained,  as  weU  Iqr 
reason  of  the  detaining  of  the  said  debt,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was 
convicted,  as  by  the  record  and  proceedings  thereof,  remaining  in  our  said 
court  before  us,  at  Westminster  aforesaid,  manifestly  appears  ;  which  said 
judgment  so  recovered  against  .the  said  defendant  as  aforesaid,  was  had 

and  obtained  upon  a  certain  writing  obligatory,  bearing  date  the daf , 

of in  the  year  of  our  Lord, Ac.  Ac.     [^Same  as  in  the  torU  ^ 

scire  facias /rom  the  bracket  ante,  1290,  to  the  asterisk,  ante,  1291,  om 
then  proceed  as  follows:'] — And  such  proceedings  were  thereupon  had  m 
our  said  court  before  us,  that  it  was  afterwards  considered  in  and  by  thdj 
same  court,  that  the  said  plaintiff  ought  to  have  execution  against  the  sail 
defendant  upon  the  same  judgment,  for  the  damages  to  be  assessed,  by 
reason  of  the  said  three  last-mentioned  breaches  of  the  said  condition  of 
the  said  writing  obligatory,  as  appears  to  us  of  record,  and  therenpon  thft 
said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  having  prayed  our  writ  to  inquire  of  the  truth  of  the  said  threej 
last-men iioned  breaches  of  the  said  condition  of  the  said  writing  obligatoxy^j 
and  to  assess  the  damages  which  he  had  sustained  thereby ;  therefore, 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
command  you  the  said  sheriff,  that  you  summon  twelve  good  and  la 
men  of  your  bailiwick  to  appear  before  the  said  right  honorable  G 
Lord  Tenterden,  our  said  lord  chief  justice,  assigned  to  hold  pleaa  in 

said  court  before  us,  on the day  of next,  •at  Westminsi 

Hall,  in  your  county  of  Middlesex,  to  inquire  diligently  on  their  oath 
the  truth  of  the  premises,  and  to  assess  the  damages  which  the  said  pli 
ti£f  hath  sustained,  by  reason  of  the  said  last-mentioned  breaches, 
that  you 'have  on  that  day  before  our  said  chief  justice  this  writ, 
likewise  command  our  said  chief  justice  that  he  certify  the  inquisition 

fore  him  taken  to  us,  at  Westminster,  on the day  of m 

together  with  the  names  of  those  by  whose  oath  such  inquisition  shall 
taken,  and  that  he  also  have  there  then  this  writ.     Witness,.  Gbai 

Lord  Tenterden,  at  Westminster,  on  the day  of in  the 

year  of  our  reigu. 


[ •1294] 
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Middlesex^  to  wit.     An  inquisition  indented,  taken  before  the  right  pbookd- 
lioDorable  Charles  Lord  Tenterden,  chief  justice  of  our  lord  the  king,  jJJJJ^^ 
usigned  to  hold  pleas  before  the  king  himself,  at  a  sitting  of  nisi  i^qvLisiiAon 
prttff,  holden  before  the  said  chief  justice,  at  Westminster  Hail,  in  the  thereon. 

frreat  hall  of  pleas  there,  in  and  for  the  said  county,  on the 

day  of A.  D. bj  virtue  of  the  king's  writ  hereunto  annexed, 

bj  the  oath  of,  <fec.  [here  enumerate  twelve  jurors']  twelve  good  and  law- 
fal  men  of  the  bailiwick  of  the  sheriff  of  the  said  county,  who  having 
been  duly  summoned  to  appear  before  the  said  chi^f  justice,  at  the  sitting 
ftforesaid,  sCnd  having  accordingly  a^lpeared,  and  been  sworn  to  inquire 
Ao  truth  of  the  breaches  in  the  said  writ  set  forth,  and  to  assess  the 
damages,  costs  and  charges  in  that  behalf,  upon  their  oath  say,  that  the 
aereral  matters  in  the  said  writ  alleged,  are  true,  and  that  the  said  plain- 
tiff hath  jrastained  damage  by  occasion  thereof,  to  the  amount  of  the  sum 
of  £99  18^.  Sd.  over  and  above  his  costs  and  charges  by  him  about  his 
anit  in  that  behalf  expended,  and  for  those  costs  and  charges  to  405* 
h  witness  whereof,  as  well  the  said  chief  justice  as  the  jurors,  have 
kreonto  set  their  hands,  the  day  and  year  first  above  written. 


By  the  Court. 


F6r  increased  costs  <£30  1  9 


S.  Le.  Blanc. 


£99  18  8 

2    0  0 

80    1  9 

X182 

0  0 

Damages  in  the  whole. 

10th  April,  1830. 

*As  yet  of Term^  in  the year  of  the  reign  of  [  •1295] 

King  William  the  Fourth.  Fmal  judg- 

Witness^  Charles  Lord  Tenterden.  ment 

thereon. 

^  Middlesex^  to  wit. — Our  lord  the  king  sent  to  his  sheriff  of  Middlesex 
ikis  writ,  closed  in  these  words,  that  is  to  say,  William  the  Fourth. — 
jliEere  copy  the  first  sci.  fa.  to  the  end,  verbatim,  then  proceed^  in  afresh 
38»tf,  as  follows :] 

At  which  day  before  our  said  lord  the  king,  at  Westminster,  comes  the 
id  plaintiff  by  J.  L.  his  attorney,  and  the  sheriff,  to  wit,  C.  M.  esq. 
>d  T.  G.  M.  esq.  sheriff  of  the  said  county,  retumeth  to  our  said  lord 
king,  that  the  said   defendant  hath  not  anything  in  his  bailiwick 
ereby  he  can  give  him  notice,  as  by  the  said  writ  he  is  commanded, 
is  the  said  defendant  found  in  the  same ;  and  the  said  defendant 
es  not,  but  makes  default,  therefore,  as  be  before,  it  is  commanded  to 
said  sheriff,  that  by  honest  and  lawful  men  of  his  bailiwick,  he  make 
Bown  to  the  said  defendant  that  he  before  our  lord  the  king  at  West- 
minster, on the  day  of next  to  show,  in  form  aforesaid,  why, 

^.  and  further,  &c.  the  same  day  is  given  to  the  said  plaintiff  there, 
Ac.  at  which  day,  before  our  said  lord  the  king,  at, Westminster,  comes 
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tbe  said  plaintiff  by  his  said  attorney  and  the  sheriff,  as  before,  retameth, 
^^^^^  that  the  said  defendant  hath  not  anything  in  his  bailiwick  whereby  he 
'  can  give  him  notice,  as  by  the  said  last-mentioned  writ  he  is  commanded, 
nor  18  the  said  defendant  found  in  the  same ;  and  the  said  defendant 
being  solemnly  demanded,  comes,  in  his  own  proper  person,  and  here- 
upon the  said  plaintiff,  prays  that  execution  may  be  adjudged  to  him 
against  the  said  defendant  upon  the  said  judgment  so  obtained  as  afore- 
said, for  the  damages  to  b^  assessed,  by  reason  of  the  said  last-mention- 
ed breaches  of  the  said  condition  of  the  said  writing  obligatory,  &c. ; 
and  the  said  defendant  says  nothing  to  bar  or  preclude  the  said  plaintiff 
from  having  execution  adjudged  to  him  against  the  said  defendant  upon 
tho  said  judgment  so  obtained  as  aforesaid,  for  the  damages  to  be  as- 
sessed by  reason  of  the  said  Jast-mentioned  breaches.  Wherefore  the 
truth  of  the  breaches  last  aforesaid,  and  the  damages  thereby  sustained, 
ought  to  be  ascertained  and  assessed  according  to  the  form  of  the  Stat- 
ute aforesaid,  by  the  default  of  the  said  defendant,  and  hereupon  the 
said  plaintiff  prays  the  writ  of  our  said  lord  the  king,  to  be  directed  to 
[•1296]  the  sheriff  of  Middlesex,  'and  to  the  right  honorable  Charles  Lord  Ten- 
terden,  his  majesty's  chief  justice,  assigned  ito  hold  pleas  in  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  commanding  the  said 
sheriff,  that  he  cause  to  come  before  the  said  chief  justice,  on  -— >. 
the day  of next,  at  Westminster-hall,  in  the  county  of  Middle- 
sex, twelve  good,  Ac.  by  whom,  &c.  who  neither,  <fec.  to  inquire  of  the 
truth  of  the  said  last-mentioned  breaches  above  assigned,  and  to  assess 
the  damages  thereby  sustained  by  the  said  plaintiff,  and  also  that  it  be 
commanded  in  the  same  writ  to  the  said  chief  justice,  that  he  make  a 
return  thereof  to  the  said  court  of  our  said  lord  the  king,  before  the  i 

king  himself,  at  Westminster,  on the day  of next,  and  i 

it  is^granted  to  him,  &c.  the  same  day  is  given  to  the  said  plaintiff  at : 
the  same  place.    At  which  day,  before  our  said  lord  the  king,  at  West- 
minster aforesaid,  comes  the  said  plaintiff  by  his  attorney  aforesaid,  and 
the  said  chief  justice  now  here,  returns  a  certain  inquisition  indented, ; 
taken  before  him,  at  a  sitting  of  nisi  pritis  holden  before  the  said  chiof  I 
justice,  holden  at  Westminster^hall,  in  the  great  hall  of  pleas  there,  itt  | 

and  for  the  said  county,  on the day  of in  the year 

of  the  reign  of  our  said  lord  the  king,  by  the  oath  of  twelve  good  and 

lawful  men  of  the  bailiwick  of  the  sheriff  of  the  said  county,  by  whidh ' 

it  is  found,  that  the  several  matters  in  the  said  writ  alleged  and  assigna^: 

as  aforesaid,  are  true,  and  that  the  said  plaintiff  hath  sustained  damagi^ 

by  occasion  thereof,  to  the  amount  of  the  sum  of  £99  I85.  8d.  oyer  ani 

above  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex* 

Jadgment  pended,  and  for  those  costs  and  charges  to  405.    Therefore,  it  is  coa* 

signed,  &o.  gidered,  that  the  said  plaintiff  do  have  execution  against  the  said  de*i. 

fendant  for  his  damages  aforesaid,  by  the  said  inquisition  in  form  afore* 

said  assessed,  and  also  £80  !«.  M.  for  the  costs  and  charges  of  thissni^ 

by  the  court  of  our  said  lord  the  king  now  here  adjudged,  of  the  increasf- 

to  the  said  plaintiff,  and  with  his  assent,  which  said  damages,  costs,  fuid' 

Meray.      charges,  in  the  whole,  amount  to  JS182.    And  the  said  defendant  it 

mercy,  ^c. 
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h  the  Chmmon  Pleas. 

Tern, Will.  4.     ^^^ 

London^  (to  wit.) — ^A.  S,  was  summoned  to  answer  to  W..S.  in  a  plea  oneteLnt 
that  she  render  to  the  said  W.  S.  a  reasonable  account  for  the  time  dur-  m.common 
ing  whTch  she  was  bailiff  to  the  Said  W.  S,  in  the  parish  of.  [St.  Botolph,  ^^J[^ 
Bishopsgate  Street,]  in  the  [city  of  London].     And  thereupon  the  said  foiJnot  ao- 

V.  S.  by his  attorney,  saith,  that  whereas,  heretofore,  to  wit,  on  the  counting  ; 

day  of ,  in  the  year  of  our  Lord ,.and  from  thence  for  a  long  ^^A^°"^^ 

f^pace  of  time,  to  wit,  hitherto,  the  said  plaintiff  was  lawfully  possessed  of  fendant  to 
one  undivided  moiety  or  half  part,  the  whole  in  moities  to  be  divided  [or  hw  been 
if  the  piainiiff  was  seised  infeey  say^  "  the  said  plaintiff  was  seised  in  his  ^^^  *"*  * 
deme^e  as  of  fee,  of  and  in  one  undivided,  4fec."]  of  and  in  a  certain  mes-  («). 
Rage,  with  the  appurtenances,  situate,  &c.  for  the  rest  and  residue  of  a 
certain  term,  to  wit,  the  term  of  six  years,  commencing,  <fec.  with  the  said 
defendant,  during  all  that  time  held  the  said  tenement,  with  the  appnrte- 
Bances,  together  with  the  said  plaintiff,  as  tenants  in  common    or  if  the 
seisin  was  infee^  say^  "  and  the  said  defendant  and  divers  other  persons 
liiose  names  are  to  the  said  plaintiff  unknown,  during  all  that  time  held 
tte  said  tenements  with  the  appurtenances,  together  with  the  said  plaintiff, 
tt  tenants  in  common  ;'']  and  the  said  defendant  had  also,  during  all  that       .^ 
time,  the  care  and  managemenf  of  the  whole  of  the  said  premises  with  the 
i|>poitenances,  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
tod  as  bailiff  of  the  said  plaintiff,  of  what  she  received  more  than  her  just 
ihare  and  proportiou  thereof  to  render  a  reasonable  account  thereof  to  the 
tiid  plaintiff,  and  his  said  ^share  thereof,  when  the  said  defendant  should  [  *1298] 
lie  thereunto  afterwards  requested,  according  to  the  form  of  the  Statute, 
'4c.;  and  although. the  said  defendant  during  the  time  aforesaid,  at,  &c. 
(vfnve)  aforesaid,  received  more  than  her  just  share  and  proportion  of  the 
RDts,  issues,  and  profits  of  the  said  tenements  with  the  appurtenances, 
ind  the  said  plaintiff's  share  thereof,  that  is  to  say  the  whole  of  the  rents, 
;  tenes,  and  profits  of  the  said  tenements  with  the  appurtenances  ;  yet  the 
ttid  defendant,  although  she  was  afterwards,  to  wit,  on,  <&c.  at,  <&c.  {ye* 
m)  aforesaid,  requested  by  the  said  plaintiff  so  to  do,  hath  not  yet  ren- 
dered a  reasonable  account  to  the  said  plaintiff  of  the  said  rents,  issues, 
And  profits  so  received  as  aforesaid,  or  either  of  them,  or  any  part  thereof, 
or  of  the  said  shai*e  of  the  said  plaintiff,  or  any  part  thereof,  but  hath 
rfcitherto  wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of 
Nhe  Statute  in  that  case  made  and  provided,  to  wit,  at,  <&c.  {venue')  afore-  Second 
^d ;  and  whereas  also  the  said  defendant,  heretofore,  to  wit«  on  the  day  o^^mt 
md  year  aforesaid,  and  from  thence  for  a  long  space  of  time,  to  wit,  *«*"^  "•" 

(o)  See  commencements,  ante,  12,  17  ;  and  9tJi  edit  1,  *l. — See  a  declaration  ana  proceed- 

foios  of  declaratbns,  pleas,  &o.   1  Went.  81,  ings  in  account,  relative  to  goods  or  personal 

\m^  id.  Index,  Aoconnt    As  to  the  law,  see  property,  8  Wils.  78  to  94.    As  to  the  appoint- 

Bao.  Ab.  Acoount^-Selir.  N.  P.  Account—  ment  of  auditors,.  2  Chit  Rep.  10.->Tidd,  Qth 

WOks>  Rep.  208.  8  Wooddes.  83,  6  Taunt.  431.  edit  2. 
-1  Marsh.  116.    S.  C.  2  Campb  288.— Tidd. 
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PROCEED-  hitherto,  at  the  pariah  aforesaid,  was  bailiff  to  the  said  plaintiff,  of  one 
Ac<x)UNT.  undivided  moiety  or  share  of  certain  other  messuages,  tenements,  and 
premises,  to  wit,  &c.  situate  and  being  at  the  parish  aforesaid,  and  the  said 


fendant  as  defendant,  during  all  the  time  last  aforesaid,  as  such  bailiff,  took  and  re- 
bailiff  of  a  ceivcd  the  rents,  issues,  and  profits  of  the  said  last-mentioned  tenements, 
di»ci«ing**  with  the  appurtenances,  to  render  a  reasonable  account  thereof  to  the  said 
that  defen-  plaintiff  when  she  should  be  thereunto  requested ;  yet  the  said  defendant, 
^*°^"  although  she  was  afterwards,  to  wit,  on,  Ac.  at,  <fec.  (venue^  aforesaid,  re- 
commoBT  quested  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  rendered  a  reasona- 
{b).  ble  account  to  the  said  plaintiff  of  the  said  last-mentioned  rents,  issues, 

and  profits  so  received  as  aforesaid,  or  either  of  them,  or  any  part  there- 
of, but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to 
the  form  of  the  Statute  aforesaid,  to  wit,  at,  &c.  aforesaid,  wherefore  the 
said  plaintiff  says  he  is  injured,  <fec. — [  Common  conclusion  in  C  P.] 

Orpwood    •         J 

ats.  >      And  the  said  defendant  by his  attorney, 

Pleas  to       Featherston  and  wife.   )  come^  and  defends  the  wrong  and  injury  when, 

^Pd  T"***  *^'  ^°^  ^^  ^^  ^^^  ^^^^  cause  of  action  in  the  said  [first]  count  of  the  said 
tionsimi-  declaration  mentioned,  the  said  defendant  says,  that  the  said  J.  and  E. 
lar  to  the  (ac/io  non.^ — ^Because  he  says,  that  the  said  defendant  never  had  the  care 
f**^^*that  ^"^  management  of  the  said  premises  with  the  appurtenances,  in  the  said 
defendant  [fi^'st]  count  of  tlie  Said  declaration  mentioned,  or  any  part  thereof,  to  re- 
was  not  ceive  and  take  the  rents,  issues,  and  profits  thereof,  or  as  bailiff  of  the 
bailiff,  &c.  gj^i J  J  ^jj^j  p;  j^jg  ^jf^^  jjj  ^jgj^^  ^f  ^]^q  gj^j^  j]  ^f  ^j^j^^  (jg  received  more 

r  i^Ql  ^^^^  his  just  share  and  proportion  thereof,  to  render  a  reasonable  account 
L     ^^"^J  to  the  said  J.  and  E.  and  their  said  shape  thereof,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested,  in  manner  and  form  as 
the  said  J.  and  E.  his  wife,  have  in  the  said  first  cojint  of  the  said  decla- 
ration above  alleged,  and  of  this  the  said  defendant  puts  himself  upon  the 
Second       country,  &c.     And  for  a  further  plea  in  this  behalf  as  to  thfe  said  sup- 
defendaut   P^^®^  cause  of  actiou  in  the  said  first  count  of  the  said  declaration  men- 
did  not  re-  tioned,  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose 
ceiTemore  first  had  and  obtained,  according  to  th«  form  of  the  Statute,  <&c.  says, 

jusTshare  *'^^^  ^^^  ^^^^  '^'  ^^^  ^'  '*^^  ^^^®'     (^^'*^  non.') — Because  he  says,  that  he 
of  the        the  said  defendant  did  not  receive  more  than  his  justsharo  and  proportion 
rents,  &c.   of  the  rents,  issues,  and  pi:ofits  of  the  said  premises  with  the  appurte- 
nances, in  the  said  first  count  of  the  said  declaration  mentioned,  and  the 
said  J.  arid  E.'s  share  thereof,  in  manner  and  form  as  the  said  J..and  E.  have 
in  the  said  first  count  of  the  said  declaration  above  alleged,  and  of  this 
also  the  said  defendant  puts  himself  upon  the  country,  &c.     And  for  a 
further  ])lea  in  this  behalf  as  to  the  said  cause  of  action  in  .the  said  first 
count  of  the  said  declaration  mentioned,  the  said  defendant,  by  leave, 
Third  plea,  &c.  says,  that  the  said  J.  and  E.    (^actio  nonJ) — Because  he  says,  that 
thjjt  he  has  gftgp  i]^q   ^\^q  during  which  the  said  J.   is  in  the  first  count  of  the 
oovntod!     ^^^^   declaration  alleged   to  have   had  the   care   and   management  of 
the  said  premises  with  the  appurtenances  in  the  said  first  count  men- 
tione9,  to  receive  and  take  the  rents,  issues,  and  profits  thereof,  and  as 

(6)  See  WiUes*  Rep.  20S,  210.  Wils.  73  to  118.— I  Went  88,  and  the  Inda 

(c)  See  forms  of  pleas,.  &o.  in  aocoont,  8    at  the  end  of  that  Tolome. 
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IttSiff  of  the  said  J.  and  E.  to  render  such  acoount  as  therein  mentioned, 
Id  vit,  on,  Ac.  at,  <feo.  aforesaid,  he  the  said  defendant  fally  accounted 
with  Uie  said  J.  and  E.  concerning  the  said  time,  and  the  said  rents,  is- 
sues,  and  profits  in  the  said  first  count  of  the  said  declaration  mentioned, 
iiid  dieir  said  share  thereof,  and  this,  &c.  therefore,  <&c.     And  as  to  the 
aud  cause  of  action  in  the  said  last  count  of  the  said  declaration  mention- 
ed, the  said  defendant  says,  Miat  the  said  J.  and  E.  (^actio  non.) — ^Be*  ^^^^^ 
eaose  he  says,  that  the  said  defendant  never  was  bailiff  to  the  said  J.  and  S^oount* 
£.  of  tlie  said  part  or  share  of  the  said  premises  with  the  appurtenances,  that  defen- 
in  the  said  last  count  of  the  said  declaration  mentioned,  or  any  part  there-  ^^'^^  °?!^^ 
of,  nor  ever  took  or  received  the  rents  and  profits  of  the  said  premises  ^^^^  ^^  ' 
with  the  appurtenances,  in  the  said  last  count  of  the  said  declaration  the  rents, 
Uove  alleged,  and  of  this  also  the  said  defendant  puts  himself  upon  the  ^• 
eoontry,  ifec.    And  for  a  further  plea  in  this  behalf,  blb  to  the  said  sup-  [*1300  ] 
posed  cause  of  action  in  the  said  last  count  of  said  declaration  mention-  ^itth  plea, 
ed,  the  said  defendant  by  like  leave,  &c.  says,  that  the  said  J.  and  E.  ^^^  ^^^ 
(/actio  non.} — ^Because  he  says,  that  after  the  time  during  which  the  said  he  had  fiii- 
dfifendant  is  therein  supposed  to  have  been  the  bailiff  of  the  said  J.  and  ij  aoooant- 
t&  as  in  the  said  last  count  is  mentioned,  and  as  such  bailiff  to  have  taken  ^' 

aad  received  the  rents  and  profits  therein  mentioned,  to  wit,  on  the 

.day  of ,  in  the  year  of  our  Lord ,  to  wit,  at,  Ac.  aforesaid,  he 

.  tte  said  defendant  fully  accounted  with  the  said  J.  and  E.  concerning  the 

laid  time,  and  the  said  rent,  issues,  and  profits  received,  as  in  the  said 

. Jast  count  is  mentioned,  and  this  he  is  ready  to  verify ;  and  therefore  he 

piays  judgment  if  the  said  J.  and  E.  ought  to  have  or  maintain  their  afore- 

nid  action  thereof  against  him,  Ao. 


•PROCEEDINGS  IN  DOWER.  [isii] 


Essex  (to  wit.) — Command  0.  D.  that  justly  and  without  delay  he  ren-  Pr«cip« 
der  to  A.  B.  widow,  who  was  the  wife  of  E.  B.  her  reasonable  dower,  ^/^^*^) 
which  falleth  to  her  out  of  the  freehold  which  was  of  the  said  E.  B.  late 
W  husband,  in  the  parish  of  E.  [or  "  parishes  of  B.  F.  and  G/']  where- 
of she  has  nothing,  as  she  says. 

Beturnable  on Writ  of 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  ^^^«'  <*)• 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff 
'  of  [Essex,]  greeting: — Command  C.  D.  that  justly  and  without  delay  he 
lender  to  A.  B.  widow,  who  was  the  wife  (c)  of  E.  B.  now  deceased,  her 


(a)  See  fbrm  and  direotloiu,  2  Saan4  48,  words,  and  where  the  writ  was  ; — **  Command 

MCel;  2  SeL  Prao.  let  ed.  294;  2d  ed.  202,  Ji,  that,  ^e,  he  render  to  E.  F.  her  reatonabU 

ind  Com.  Dig.  Pleader,  2  Y.  1.  dower^  which  falleth  to  her  of  the  freehold, 

(6)  Booth,  66.— Fits^  Nat.  Brey.  9th  edit  tohich  wat  of  S.  F,  late  her  hueband,**  Ac. 

148— See  the  forms  in  2  Saond.  48,  and  10  an  objection  was  taken  to  the  writ,  because  it 

Wentw.  157.  was  not  *'  Command  A.  that,  4rC'  he  render  to 

(c)  It  is  said  to  be  neoessary  to  insert  these  E.  F.  who  wat  the  wife  of  B.  F."  &o.  fbr  she 
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v^ocm-  reasonable  Mower  which  falleth  to  her  of  the  freehold,  which  was  of  Hm 
Baid  E.  B.  her  late  husband,  in  the  parish  of  E.  [or  ^^  parishes  of  B.  9. 
and  G/']  whereof  she  hath  nothing  as  she  sajs,  and  whereof  she  com- 
plains that  the  said  0.  D.  deforceth  her,  and  unless  he  shall  so  do,  aod  if 
the  said  A.  B.  shall  give  you  security  to  prosecute  her  claim,  then,  eunih 
mon  by  good  summoners  the  said  0.  D.  that  he  be  before  oar  justices  of 
the  Bench,  at  Westminster,  on,  &o.  [a  generai  return  day^  to  show 
wherefore  he  hath  not  done  it,  and  have  there  the  summoners  and  this 

writ.    Witness  ourself  at  Westminster,  the day  of in  the  — — • 

year  of  our  reign. 

iJohn  Doe, 
and 
Richard  Boe. 

John  Herbert,  esq.  sheriff. 


Summoners,  John  Yenn, 

and 
Richard  "Fenn. 


Writ  of         William  the  Fourth,  Ac.   to  the  sheriff  [Yorkshire,]   greeting :— : 

^?^®'^        Command  T,  P.  that  justly  and  without  delay  he  tender  to  A.  B.  and 

widow  hL  ^"  ^^^  ^^f®  (which  said  M.  was  formerly  the  wife  of  0.  H.  deceased), 

married     the  reasonable  dower  of  her  the  said  M.  which  belongs  to  her  of  the  free- 

agwn  W.  hold  tenements  which  were  of  the  said  G.  H.  formerly  her  husbairf, 

at  S.  in  your  county,  whereof  she  hath  nothing  as  they  say,  and  whereof 

they  complain  that  the  said  T.  P.  doth  unjustly  deforce  them,  and 

less,  Ac. 


Warrant  of 
sherifF 


J.  W.  esquire,  sheriff  of  [Essex]  to  E.  N.  and  0.  P.  my  bailiflb  for 
thCToLtc^  this  time  only,  greeting : — ^By  virtue  of  a  writ  of*dower  of  our  lord  the  king 
unde  nihil  haJ>et^  to  me  directed,  I  command  you,  that  you  command  G.  D. 
that  justly  and  without  delay  he  render  to  A.  B.  who  was  the  wife  of  1L\ 
B.  her  reasonable  dower,  which,  Ac.  (as  in  the  writ)  deforceth  her;j 
and  unless  he  shall  do  it,  then  summon  the  said  A.  B.  that  he  be  before  ouf^ 

[•1818]  juEtices  at  Westminster  on to  show  •wherefore  he  will  not  do  i( 

and  that  after  the  said  summons  is  made,  you  do,  at  the  most  usual  d 
of  the  parish  church  of  the  uarish  of  E.  on  Sunday  next  after  the 
summons,  immediately  after  divine  service  is  ended,  proclaim  the 


ought  to  be  named  wife  of  B.  F.  in  the  begin- 
ning of  the  writ,  it  being  the  name  by  which 
she  has  any  cUim  to  dower,  the  oourt  held  the 
objection  ihtal,  and  that  the  omiaeton  was  not 
supplied  by  the  sabsequent  words,  **  c/  B.  F. 
her  hutband"  &o. — Cro.  Jac.  217. — 2  Saund. 
4S,  note  1. — ^the  writ  of  dower  should  be 
brought  against  all  the  tenants  of  the  freehold, 
f.  e.  the  persons  olaimini;  a  freehold  interest, 
and  not  mere  tenants  having  a  chattel  interest 
It  is  issued  by  the  onrsitor.  The  first  proeen 
thereon  is  a  summons  by  the  sheriff  or  his 
oflfiQirs,  which  may  be  eiU&er  served  upon  the 
tenants  personally,  or  left  at  their  houses  or 
lands,  demanded  by  the  writ.  In  the  latter 
Qsse  it  is  usual  to  set  up  a  white  stick  or  wand 
upon  the  premises;  and  by  statute  81  £li2.  c. 
3,  proclamation  most  be  made  at  the  door  of 


the  parish  church  on  Sunday,  iburtwn  dajt  al 
least  before  the  retam  of  the  writ.    The  toi- 
anti  being  8nmmoned«  ^ther  cast  ma  iMchitJ 
or  appear  or  make  defiiult.    If  they  east  an 
essoign  the  defendant  must  adjourn  it  tiU  tlH| 
4th  return  after.     If  they  appear  at  theK^'^' 
turn  of  the  writ  of  summoaa*  or  upon  the 
joumment  of  the  essoign*  the  denaadant 
counts.    But  if  they  make  de&ult,  a  g 
cape  issues  to  seiae  the  lands»  and  warns 
tenants  to  appear   to    excuse  tbeir  dsAi 
which,  if  they  do,  or  the  demandant  rdesse 
he  shall  count ;  but  otherwise  he  shall 
final' judgment,  2  Saund.  43,  note  1. 

{d)  This  writ  was  framed  by  a  very  i 
pleader;  see  another  form,  B<Mth,  Ifift. 
.  (€)  See  form*  2  Saund.  43,  note  1. 
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jiDiDOQfl  according  to  tbe  form  of  the  statute  (/)  in  each  case  made  and 
yroTided.     Given  under  the  seal  of  my  office,  &o. 

By  virtae  of  his  majesty's  writ  of  dower  unde  nihil  habet^  to  the  sheriff  Summons 
of  [Essex]  directed,-and  by  virtue  of  the  said  sheriff's  warrant  to  us  thereon 
directed,  we  do  hereby  require  and  command  you,  that  you  render  to  A.  ^^^' 
E.4c,  {as  in  the  %oriiy  as  sh^  alleges  and  complains  that  you  the  said  0. 
D.  keep  her  out  of  the  same,  and  if  you  refuse  so  to  do,  then  we  do  here- 
by sommon  you  that  you  be  and  appear  before  his  majesty's  justice,  at 
Westminster,  on to  show  cause  why  you  do  not. 


Received  Ist  Jan.  1881. 


Sommoners  of  the  with- 
in named  A.  6. 


iJohn  Doe, 
and 
Richard  Roe. 
T.  N. 
and 
J.  S. 


And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door  sheriff 'h 
of  the  parish  church  of  E.  within  specified,  •within  which  the  tenements  return  to 

vitbin  mentioned  do  lie,  upon  the  Lord's  day,  to  wit,  the day  of  J^^l\fi) 

— —  in  the  year  of  our  Lord immediately  after  divine  service  and  r  #1  o  1 1  n 

anmon  in  the  said  church  was  ended,  I  made  proclamation  of  the  afore-  '-  -■ 

laid  summonfi,  according  to  the  form  of  the  Statute  in  such  case  made  and 
puYided. 

J.  W.  esq.  riieriff. 

William  the  Fourth,  Ac.  take  into  our  hand  by  the  view  of  good  and  Grand 
kwfal  men  of  your  county,  the  third  part  of  [two  messuages,  one  hun-  «»p«  (0- 
dred  acres  of  land,  ten  acres  of  meadow,  and  five  acres  of  wood,  with 
Ae  appurtenances,]  in  the  parish  of  £«  in  your  county,  which  A.  B.  in 
wr  court,  before  our  justices  at  Westminster,  claims,  as  the  dower  of  her 
^  said  A.  B.  of  tbe  endowment  of  J.  B.  her  late  husband,  against  0.  D. 
If  oar  writ  of  dower  unde  nihil  habety  for  the  default  of  him  the  said  0. 
OLand  the  day  of  the  taking  thereof  make  known  to  our  justices  at  West- 
Siiister,  by  your  letters  under  seal,  and  summon  by  good  sammoners  the 

(/  )  81  Elis.  c  8,  8.  2.  because  be  must  proolaia  that  he  made  tarn- 

{$)  See  form,  2  Saund.  48,  note  1. — 2  Sel.  moos  on  the  land,  ibid.    However,  according 

•e.lBt  ed.  296;  2d  ed.  208;  and  1  Taunt,  to  tbe  modem  practice,  it  seems  sufficient  to 

US.  retora  *'  that  the  sheriff  made  proclamation  of 

(i)  See  ibnn,  2  Saund,  48,  n.  1.  2  Sel.  Prae.  tbe  said  summons  aooording  te  the  form  of  the 

lltcd.  295;  2d  ed.  208.  and  Fumis  v.  Water-  Statute,    &c."     On  the  return  of  the  sum- 

1  Mod.  197.    It  must  appear  on  the  re-  mons,   the  tenant  is  entitled  to  an  ttioign. 

Unit  the  land  lies  within  the  parish  which  is  entered  in  the  office  of  the  clerk  of 

the  pvoolamation  of  the  summons  was  the  essoifns  of  tbe  C.  B.  upon  the  day  of  such 

and  that  the  proehuaiallon  was  made  return;  but  it  cannot  be  entered  as  if  made bj 

the  nunraoQS,  fbia.    Where  the  lands  lie  fftiorney,  fbr  it  is  inconsistent  to  say,  that  a 

Mveral  parishes  or  tDwnshipe,  it  seems  that  man  han  a  legtrl  txeitse  for  nxft  appearing 

ftwhrnatien  made  at  the  ohuroh  or  chapel  when  he  does  really  appear  by  attorney,  2 

of  one  parish  or  township  is  sufficient  Wills.  164. 

n  the  aot,  81  Elis  c.  8,  s.  2.^Hob.  188.        (t)  See  2  Saund.  48,  n.  1.— 10  Wentw.  286. 

But  a  ivtoin  that  the  sheriff  had  prockim-  7.-2  Sel.  Prac.'  1st  ed.  296,  6;  2d  ed.  208; 

'*  tha  eontflDts  of  the  writ/'  is  snfiieieiit,  and  Com.  Dig.  Pleader,  2  T.  1. 
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raooiBD-  said  C.  D.  that  he  be  before  our  justices  at  Westminster,  on to  an- 

DowBE.  ^®^  ^°^  ^^^^  wherefore  he  was  not  before  our  justices  at  Westminster, 
on  — ^  according  as  he  was  summoned  [but  when  the  default  13  not  op- 
peating  on  the  adjournment  day  of  the  essoign^  then  say, "  wherefore  he 
did  not  keep  the  day  given  him,  by  reason  of  his  essoign,'']  before  our 

justices  at  Westminster,  on last  passed,  and  have  there  the  names 

of  those  by  whose  view  you  should  do  thisj  and  this  writ  (K).    Witness 

Lord at  Westminster,  the  — ■ —  day  of in  the year 

of  our  reign." 

[•1315]      •By  virtue  of  this  writ  to  me  directed,  on  the day  of in  the 

Beturn  of  year  within  written,  I  have  taken  into  the  hands  of  our  lord  the  king,  by 
aheriflf  (0.  the  view  of  0.  P.  and  Q.  R.  good  and  lawful  men  of  my  county,  the  thM 
part  of  the  lands  and  tenements  within  mentioned,  with  the  appurtenances, 
as  I  am  within  commanded,  and  I  have  by  T.  N.  and  J.  S.  given  notice 
to  the  within  mentioned  A.  B.  to  bo  and  appear  (m)  before  his  majesty's 
justices  at  Westminster,  at  the  time  and  place  within  mentioned,  as  I  am, 
also  within  commanded.  Summoners  of  the  within  named  A.  B.,  T.  N.^ 
and  J.  S. 

J.  W.  esq.  sheriff. 

Plaint  or        Esscx  (to  wit.) — ^A.  B.  widow,  who  was  the  wife  of  B.  B.  esq.  do*i 

count  in     ceased  by her  attorney,  demands  against  C.  D.  the  third  part  of"! 

aower  (n).  ^^^  mogguageg,  ten  barns,  ten  stables,  four  gardens,  four  orchards,  od 
water  com  mill,  two  thousand  acres  of  land,  two  hundred  acres  of  meaA^ 
ow,  thousand  acres  of  pasture,  two  thousand  acres  of  manor,  and  twii 
hundred  acres  of  woodland,]  with  the  appurtenances,  in  the  parish  of  j 

in  the  county  of  Essex,  as  the  dower  of  the  said  A.  B.  of  the  endoW-j 

ment  of  the  said  E.  B.  deceased,  heretofore  her  husband,  whereof  fllM^ 
hath  nothing,  &c,  \ 

The  like  Yorkshire  (to  wit.) — ^M.  P.  and  M.  his  wife  (which  said  M.  was 

andhw      Jnerlv  the  wife  of  G.  S.  deceased,)  by their  attorney,  demand  agaii 

second       T.  P.  the  third  part  of  [one  undivided  moiety  of  fourteen  messui 
husband,    fourteen  out-houses,  fourteen  yards,  fourteen  gardens,  and  two  acres 

land,]  with  the  appurtenances, in  the  county  of  York,  as  the  rei* 

Bonable  dower  of  the  said  M.  by  the  endowment  of  the  said  T.  P.  former 
her  husband,  by  the  writ  of  our  lord  the  now  king  of  dower,  whereof 
hath  nothing,  Ac. 

[•1316]      ^Breconshire  (Ss.) — S.  W.  widow,  who  was  the  wife  of  T.  W, 
The  like     ^'  I'*  ^^^  H.  M.  who  are  admitted  by  the  court  of  our  lord  the  *" 

by  an  in- 

fknt  (0).  (jt)  If  the  sheriff  do  not  return  the  writ,  if  the  tenant  appear  on  the  return  of  the 

the  demandant  must  sue  out  an  alioM  grand  cape^  the  demandant,  instead  of  in»iatin| 

cape  at  the  return  of  the  first  writ;  the  form  final  judgment  against.the  tenant  fbr 

of  the  entry  of  the  grand  cape  and  a/ta«,  fiiult  to  the  summons  may  waiTe  the  < 

when  the  tenant  makes  defiiuU  at  the  return  and  take  an  appearance  upon  the  grand 

of  the  summons,  is  in  Bast.  £nt.  289  a,  pi.  4.  and  so  in  petit  cape,  1  Salk.  216,  217.— 6 

(0  See  2  Saund.  48,  n.  1 ;  and  2  Sel.  Prao.  .4.-2  Saund.  48,  n.  1 . 
1st  edit.  296;  2d  edit  204.  (n)  See  forms,  2  Wils.  lid.— Horg. 

(m)  If  the  tenant  neglect  to  appear  on  the  682. — 2  Saund.  44«  829. — Booth,  118,  M 

return  of  the  grand  cape,  the  demandant  is  Lil.  EnL  189. — 10  Went.  157.  Id.  Index,  U 

strictly  entitled  to  judgment  of  seisin,  and  to  166. — Com.  Dig.  Pleader,  2  T.  2. 
an  award  of  writ  of  inquiry  of  damages;  but        (0)  See  forms,  2  Saund.  44,  829. 
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here  to  prosecute  for  the  said  S.  who  is  within  age,  as  her  next  friends,  ^oobd- 
demands  against  J.  W.  a  (p)  third  part  of  [the  manor  of  C.  and  B.  and  iH^!^||n. 
of  fourteen  messuages,  two  water  corn-grist  mills,  five  hundred  acres  of 
land,  sifly  acres  of  meadow,  one  hundred  acres  of  pasture,  one  hundred 
«eres  of  wood,  two  hundred  acres  of  furze  and  heath]  with  the  appurten- 
•iices,  and  [eighty  shillings  of  rent  in  L.,  B.,  and  0.,]  as  her  "dower  of 
(he  endowment  of  the  said  T.  her  late  husband,  <&c. 

• 

And  the  said  W.  by  H.  B.  who  is  admitted  by  the  court  of  the  king  Plea  by 
here  to  defend  in  this  behalf  for  the  said  W.  who  is  imder  the  age  of  w*^^*S*^ 
twenty-one  years,  as  the  guardian  of  the  said  W.,  cometh  and  saith,  that  J[,^at  he 
from  the  death  of  the  said  J.  late  husband  of  the  said  M.  he  hath  been  wall  al- 
always  ready,  and  still  is  ready,  to  render  to  the  said  M.  her  dower  of  the  f^y*  ^^^ 
said  tenements  and  premises,  with  the  appurtenances,  and  rendereth  the  ^i^irer  {q), 
same  here  in  court  to  the  said  M. 

And  the  said  C.  D.  by his  attorney,  comes  and  says,  that  the  Plea  m 

said  A.  B.  ought  not  to  have  her  dower  of  the  manors,  tenements,  and  "»?««« 
rents  aforesaid,  with  the  appurtenances  *and  advowsons  aforesaid  of  the  ^^*  ^^ 
endowment  of  the  said  E.  B.  heretofore  her  husband,  because  he  says,  r  •xsiyi 
that  the  said  E.  B*  heretofore  her  husband,  was  not,  either  on  the  day  on 
which  he  married  the  said  A.  B.  or  ever  after,  seised  of  such  estate  of 
and  in  the  said  manors,  tenements,  and  rents,  with  the  appurtenances  and 
advowson  aforesaid,  whereof,  &o,  that  he  could  endow  the  said  A.  B* 
tibereof,  and  of  this  he  puts  himself  upon  the  country,  and  the  said  A.  B. 
doth  the  like.    Therefore,  &c. 

And  the  said  C.  D.  by his  attorney,  comes  and  says,  that  the  Plea  nt 

laid  A.  B.  ought  not  to  have  her  dower  in  this  behalf,  as  having  been  the  ""^*,^f" 
wife  of  the  said  E.  B.  deceased,  because  he  says,  that  the  said  A.  B.  *^ 
never  was  accoupled  to  the  said  E.  B.  deceased,  in  lawful  matrimony, 
and  this  the  said  E.  D.  is  ready  to  verify,  and  therefore  xhe  prays  judg- 
;  jient  if  the  said  A.  B.  ought  to  have  her  dower  of  the  messuages  and 
'tenements  aforesaid,  with  the  appurtenaces. 


And  the  said  A.  B.  by  the  said her  attorney  aforesaid,  says,  that  Bepii( 

Hon  that 

(p)  After  the  demandant  has  counted,  it  is  (r)  See  2  Saund.  229  —1  Rich.  Prac.  C.  P.  ^^^  ^^^ 

Iflid  IB  many  oases  that  the  tenant  may  pray  4th  edit.  440.--2  Wihi.  118.— Morg.  Preo.  682, 

i  aVKw,  Co.  Ent  177  a.— Rast  £nt.  228  b,  282  688,  584.— 10  Wentw.  159,  60.— Booth,   167. 

I  b,  239  b. — Clift.   Ent  299.-8  Lev.  169.—  — Rast  Ent  280  a,  s.  10,  Dower.— Co.  Ent 

I  Whdpdale  v.  Whelpdale,  ibid.  220. — Barnes  v.  176  a.  Dower. — Heame,  840,  Dower. — Rob. 

^jKeh.    But  Dyer,  179,  a,  pi.  41.— 2  Inst.  481.  Ent  287.— 1  Bro.  Ent  208.— Clift   Ent  203, 

Ij^-S  Pits.  View,  55. — 2  Ley.  117^ — ^Astenal  v.  pi.  12.    Proof  by  demandant  that  her  deoeased 

pluteaal,  are  to  the  contrary.    It'is  probable  hnsband  was  in  the  receipt  of  rents  and  profits, 

the  strong  inclination  of  the  court  wonld  is  prima  facie  eridence  of  a  sufficient  seisin, 

to  diwoimtenanGe,  if  not  disallow,  the  plea,  10  Wentw.  160, 1.    See  other  pleas,  2  Saund. 

dilatory,  as  it  necessarily  occasions  great  44  and  45,  n.  1. — Booth,  157,  &o. — ^10  Wentw. 

^y  in  a  demand  much  fhyored  4n  law,  and  Index,  164,  5. 

>*•  widow  is  in  the  meantime  without  i^y  («)  See  fbrm,  2   Wills.   118.— Morg.  582. 

^pport,  2  Saund.  44,  n.  8.  10  Wentw.  Preb.  168.-2  Hen.  Bhk  145;  see 

*'    iq)  See  ftnn,  1  iUch.  Prao.  C.  P.  4th  edit  the  law,  and  Ibrms  of  pleas  and  certificate  re* 

[jiS7,  8,  and  proceeding  thereon.    As  to  the  use  ferred  to,  in  2  "Saund.  44, 45,  n.  1. — Rast  Ent 

nor  this  plea,  see  2  8el.  Prac.  2d.  edit  210—  228  a,  228  b.— Co.  Ent  180  a,  b.— Rob.  Ent 

^  Coi  Lit  81.  240.-1  Bro.  Ent.  204. 
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sho  ought  not  by  any  thing  in  the  plea  of  the  said  0.  D.  above  alleged, 
to  be  barred  from  having  her  aforesaid  dover  in  this  behalf,  because  she 

says,  that  she  the  said  A.  B.  on  the,  &c.  at in  the  county  of  — — 

lawfaiiy     in  the  parish  church  of  -^ to  wit,  at,  &c.  aforesaid,  was  accofl|>led  to 

mftrried  in  the  said  E.  B.  deceased,  in  lawful  matrimony,  %nd  this  she  is  ready  to 
fiagUnd    YQi-jfy^  when,  where,  and  in  such  manner  as  the  court  here  shall  coo* 
sider,  &c. 

[*1818  ]  *And  the  said  A.  B.  by  the  said  —  her  attorney  aforesaid,  says,  that 
The  like  she  ought  not,  by* any  thing  in  the  plea  of  the  said  0.  D.  above  alleged, 
where        (o  be  barred  from  having  her  aforesaid  dower  in  this  behalf,  because  she 

took'^oe  ^7^9  ^^^^  ^^^  ^^^  ^^^^  '^*  ^*  ^°'  ^^'  ^^  accoupled  to  the  said  E.  B» 
in  Soot-  deceased,  in  lawful  matrimony,  at  Edinburgh,  in  that  part  of  Great  Britain 
land  (u).    called  Scotland,  and  this  she  prays,  may  be  inquired  of  by  the  country.  . 

Plea,  that       And  the  said  C.  D.  by his  attorney,  comes  and  says,  that  the  said 

from  hef*  ^'  ^-  ^^^  ®-  ^^^  ^^^®'  ^^f^^^   "^^  ^  ^^"^^   *S    ^^^^^  ^^  *®   8*'^   ®-   ®f 

httsband     the  Said  one  undivided  moiety  of  the  said  tenements  and  premises  in  the 
and  lived    said  declaration  mentioned,  with  the  appurtenances,  by  the  endowment  of 
wit^bcT^  the  said  F.  formerly  her  husband,  because  he  the  said  0.  D.  says,  tbtt 
present      the  said'E.  heretofore,  and  in  the  life-time  of  the  said  F.  and  during  her 
hosbond     cov^rture  with  and  whilst  she  was  the  wife  of  the  said  F.,towit,oai 
^^^'         Ac.  at,&c.  of  her  own  accord,  and  without  the  license. or  consent,  aai 
against  the  will  of  the  said  F.,  eloped  from  and  left  him  the  said  F.  he» 
said  husband,  and  thereupon  then  and  there,  and  continually  afkerwar(]% 
lived  in  adultery  with  the*said  A.  B.  during  the  whole  life  of  the  said  K 
to  wit,  at,  &c,  aforesaid  :.  and  the  said  C.  D.  fartherin  faqtsays,  thattlf^ 
said  F.  in  his  life-time  was  not  at  any  time  after  the  said  E.  so  as  afore- 
said eloped  from  the  saidF.,  or  whilst  or  after  the  said  E.  eloped,  livoi 
[  *1319]  ^^^  the  said  G.  in  adultery  with  the  said  *A.  B.  voluntarily  or  in  say 
manner  reconciled  to  the  said  E.  Qc)  and  this  he  the  said  G.  D.  is  ready  li 
verify  ;  wherefore  he  prays  judgment  if  the  said  A.  B.  and  E.  ought  li 
have  the  dower  of  the  said  E.  of  the  said  one  undivided  moiety  of  the  sait* 
tenements  and  premises  in  the  said  declaration  mentioued,  with  the  appa^! 
tenances,  by  the  endowment  of  the  said  F.  formerly  her  husband,  Ac. 

(0  See  10  Wentw.  Prec.  158. — 2  Rast.  Ent.  to  on  three  groondst  first,  beeause  a  marriafi . 

22S.— Co.  Ent.  ISO.— 2  SaitDa.  44,  5,  in  notes,  in  Sootland  did  not  entitle  the  demainleat  l»j 

The  record  prooeeds  in  the  foUowing  manner;  dower;  seoond*  beoaose  no  plaoe  in  r»g}t0 

"  and  hecaose  the  oogniianee  of  eauses  of  this  was  alleged  for  a  Venue;  and  thirdly,  bwM# 

kind  helongeth  to  the  Eoclesiastioal  Conrt^  it  concluded  to  the  oonntry,  b«t  the  vepKoift- 

therefore  it  is  eommanded  to bishop  tion  was  held  suflSoient;  ^e  ftrst  point  wi|| 

of the  diooeiao  of  the  said  plaoe,  that  gi^en  np,  and   the  two  others  were  deoiM 

he^  convening  before  him  those  who  ought  to  against  the  defendant,  it  was  held,  Chstfl 

be  oouTCned  in  this  behalf,  do  diligently   in-  marriage  in  a  foreign  country  was  ] 

.      quire  into  the  truth  of  the  foot,  and  what  he  triable  by  a  jury.     2  Hen.  Bla.  146. — 

shall  And  thereon,  he  shall  make  aj^sear  here  v.  Ilderton,  and  2  Saund.  44,  46,  in  BOt» 

to  our  justioee  at  Westminster,  by  his  letten  East,  478. 

patent  and  writolose.*'    Then  follows  the  writ        (to)  See^Bast.  Ent.  280,  s.  9w— Boh.  1 

to  the  bishop,  reoiUng  the  pleadings  and  issue,  26a^l  Bto.  Eat  204.— 2  Saund.  44,  ^  ii  > 

and  the  parish  ohoich  where  the  espousals  are  notes,  and  see  the  form  in  6  Bing.  18& 
aUoged  to  have  taken  plaoe,  2  Hen.  BU.  149.  (s)  This  aUegatwn  seems  mmMesswr,  my 

(«)  See  10  Wentw.  158.— Bast.  Ent  228.-—  leeonoiliation  must  be  repUad,  if  raUedoa,! 

Go.  Ent.  180.    This  replioatk)n  wis  damorred  Saund.  46,  n.  1. 
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And  the  said  A.  B.  A  EL  his  wife,  as  to  the  said  plea  of  the  said  0.  D. 
say,  tiiat  thej,  by  reason  of  any  thing  by  the  said  C.  D.  in  that  plea  „  soweb. 
above  alleged,  oaght  not  to  be  barred  from  having  the  dower  of  the  said  RepUeap 
E.  of  the  said  one  undivided  moiety  of  the  said  tenements  and  premises  tion  that 
in  the  said  declaration  mentioned,  with  the  appurtenances,  by  the  endow-  "^  ^  not 
meat  of  the  said  F.  formerly  her  husband,  because  they  say  that  she  the  ^  ^  ^^^' 
said  E.  in  the  lifetime  of  the  said  F.  did  not  elope  from  the  said  F.  her 
.«aid  husband,  nor  live  from  him  the  said  F.  in  adultery  with  the  said  A. 
B.  in  manner  and  form  as  the  said  C.  D.  hath  above  in.  his  said  plea  in 
that  behalf  alleged.    And  this  they  pray  may  be  inquired  of  by  the^ 
ooontry,  ^c. 

J.  H.  ^      (&•) — And  the  said  J,  H.  by  W.  O.  his  attorney,  comes.  Pleas  by 
.  ats.    V  and  as  to  one  acre  of  land,  with  the  appurtenances,  in  the  paridi  ^*^^^^ 
J.  C.  )  of  W.  aforesaid,  part  of  the  said  thirty  acres  of  land,  in  the  ^i^  tenan- 
aaid  demand  of  the  said  A.  mentioned,  and  whereof,  &c.  and  also  as  to  oy;  tor  th« 
one  acre,  and  the  half  of  another  acre  of  meadow,  with  the  appurtenan-  ^'^^  p^^ 
CC8,  in  W.  aforesaid,  part  of  the  said  thirty  acres  of  meadow  in  the  said  ^uu^' 
demand  of  the  said  A.  mentioned,  and  whereof,  &c.  says,  that  ho  the  dower;  to 
J.  H.  on  the  day  of  suing  forth  the  origmal  writ  of  the  said  A.  and  *^«  "*^- 
before  was,  and  from  thence  hitherto  hath  been,  and  still  is,  sole  tenant  o^non<^. 
of  the  said  one  acre  of  land,  and  one  acre  and  a  half  of  meadow,  parcel,  ure,  and 
ise.  without  this  that  the  said  G.  T.  on  the  day  of  suing  forth  the  P^^^^^" 
onginal  writ  of  the  said  A.  or  at  any  time  since,  had  any  thing  in  the  '^^2)!'^ 
'  «id  one  acre  of  land,  and  one  acre  and  a  half  of  meadow^  parcel,  Ac. 
with  the  appurtonances. 

And  the  said  J.  H.  by  leave,  &c.  further  says,  the  £^id  A.  ought  not  ^^^ 
to  haTe  her  dower  thereof,  or  any  part  thereof,  of  the  endowment  of  the  ^ 
and  J.  C.  heretofore  her  husband ;  because  he  says,  that  ho  the  said  J. 
(L  heretofore  the  husband  of  the  said  A.  neither  on  the  day  on  which  he 
mpoaaed  the  said  A,  or  at  any  time  afterwards,  was  seised  *of  the  said  [*1820] 

acre  of  land,  and  one  acre  and  a  half  of  meadow,  with  the  appurte- 
LMnoea,  or  any  part  thereof,  of  such  an  estato  whereby  he  could  endow 
the  said  A.  thereof ;  and  this  he  is  ready  to  verify,  Ac. 

And  as  to  the  residue  of  the  said  lands  and  tenements  mentioned  in  Third  plaa. 
said  demand  of  the  said  A.  and  whereof,  &c.  he  the  said  J.  H.  says, 
the  said  J.  H.  cannot  render  to  the  said  A.  her  dower  thereof,  or 
mj  part  thereof ;  because  he  saith,  that  he  the  said  J.  H.  is  not,  nor  on 
[tte  day  of  suing  forth  the  original  writ  of  the  said  A.  or  at  any  time 
'^oce  has  been  tenant  thereof,  or  of  any  part  thereof,  as  of  freehold, 
ailher  solely  or  jointly  with  the  said  Gr.  T.  and  this  he  is  ready  to  verify; 
l^herefore  as  to  the  said  residue  of  the  said  lands  and  tenements,  he 
yrajB  judgment  of  the  said  writ,  <fec. 

Upon  these  pleas,  Mr.  Warren  gave  the  following  opinion : — 

^  Ab  here  is  in  this  case  a  separate  tenancy,  there  ought  to  be  separate 

(y)  Bast.  £ot.  280.— 2  Saund.  45,  oote  1.        <«)  See  Moig.  Free.  668. 


1320  PB0GEEDING8  11^  DOWEB. 

actions,  and  defendants  having  severally  pleaded  non-tenancy,  I  tbink 
this  action  onght  to  be  discontinued,  and  new  ones  brought  against  each 
respective  tenant." 


iifas  IN 

DOWEB. 


inoe,  &0.       To  save  the  trouble  of  beginning  anew,  Mr.  H.'s  attorney  consented 
in  dower.    ^^  ^^^^^  j^jg  p|^^  ^^^  ^^  attomies  being  agreed,  Mr.  W.  drew  the  fol- 
lowing issue,  &o. 

First,  the  declaration. 

Then  the  plea^f  defendant  T. 

And  the  said  J.  H.  by  W.  G.  his  attorney,  comes  and  says,  that  he  is 
not,  nor  on  the  day  of  suing  out  the  original  writ  of  the  said  A.  or  at 
any  time  after,  either  jointly  with  the  said  O.  T.  or  solely,  tenant  of  the 
said  premises,  in  the  said  demand  of  the  said  A.  mentioned,  or  any 
part  thereof,  and  this  he  is  ready  to  verify  ;  whereof  he  prays  judgment 
of  the  said  writ,  and  that  the  same,  as  to  him  the  said  J.  H.  be  quash- 
ed, &c. 

And  the  said  A.  says,  t\\fLt  she  canuot  deny  the  matters  contained  in 
[  *1321]  the  said  plea  of  the  said  J.  H.  but  admits  the  *same  to  be  trae ;  there- 
fore it  is  considered  by  the  justices  here,  that  the  said  writ,  as  to  the 
said  J.  H.  be  quashed,  &c.  and  the  said  A.  as  to  the  said  plea  of  the 
said  G.  T.  above  lastly  pleaded  in  bar,  says,  that  she,  by  any  thing 
therein  alleged,  ought  not  to  be  barred  from  recovering  of  her  dower  in 
this  behalf  against  the  said  Q.  because  she  sayff,  that  she  the  said  A.  at 
A.  in  the  county  of  B.  at  and  in  the  parish  church  at  A.  aforesaid,in 
the  life-time  of  the  said  J.  to  wit,  on,  &c.  was  coupled  with  the  said  J. 
in  lawful  matrimony  ;  and  this  she  is  ready  to  verify,  where,  when,  and 
in  what  manner  this  court  here  shall  direct,  &c.  and  because  the  cogni- 
zance of  this  matter  wholly  belongs  to  the  Ecclesiastical  Court :  there- 
fore G.  D.  by  divine  permission,  bishop  of  E.  F.  diocesan  of  that  place, 
is  commanded  that  calling  together  before  him  such  as  in  this  behalf 
ought  to  be  called,  he  diligently  inquire  the  truth  of  the  premises,  and 
what  he  shall  have  found  by  such  inquiry,  he  make  appear  to  his 
majesty's  justices  here,  in  three  weeks  from  the  day  of  the  Holy  Trinity, 
by  his  letters  patent  and  writ  close;  and  .as  to  the  trial  of  the  issae 
above  joined  between  the  said  parties  to  be  tried  by  the  country,  the 
sheriff  is  commanded  that  he  cause  to  come  here  in  three  weeks  from 
the  day  of  the  Holy  Trinity,  twelve,  Ac.  by  whom,  &c.  and  who  neither, 
&o.  to  recognize,  &c.  because  as  well,  &c.  the  same  day  is  given  to  the 
said  parties  here,  &g. 


Forms  of        See  form  of  mu^,  award  of  venire  jurata,  respite  of  jury ^  and  other 

isBoe,  &c.  proceedings,  2  Saund.  830,  331.— 10  Wentw.  159,  160.— 2  Sound.  45, 

m  the  notes. 

I 

Poeiea,  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within  mentioned, 

f^t*the     ^^^f^^^® 9  chief  justice  of  our  lord  the  king,  oPthe  Bench,  and  Sir  — -i 

husbaDd     oue  Other  of  the  justices  of  our  said  lord  the  king^  of  the  Bench,  justices  of 
died  seised,  our  Said  lord  the  king,  assigned  to  take  the  assizes  in  the  county  of 
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aeeordtng  to  the  form  of  the  Statute,  Ac.  comes  as  well  the  within-men-  noonp- 
liooed  F.  D.,  widow,  as  the  within  named  •B.  D.  by  her  attorney,  within-    ^1^^ 

mentioned,  and  the  jurors  of  the  jury,  whereof  mention  is  within  made,     

being  summoned,  some  of  them,  that  is  to  say,  J.  6.,  J.  G.  junior,  J.  O.,  and  fitating 
&  0.,  B.  H.,  J.  F.,  W.  W.,  and  W.  J.  come  and  are  sworn  upon  that  tbo  value 
jary ;  and  because  the  residue  of  the  jurors  of  the  same  jury  do  not  ap-  Jate  ami 
pear,  therefore  others  of  the  bye-standers  being  chosen  by  the  sheriff  of  finding 
the  county  aforesaid,  at  the  request  of  the  said  F.  D.  and  by  the  command  damagee 
rfthe  said  justices,  are  appointed  anew,  whose  names  are  annexed  to  the  ^^  °^** 
'viihin  written  panel,  according  to  the  form  of  the  Statute  in  such  case  ^^^^^ 
nade  and  provided  ;  which  said  jurors  so  appointed  anew,  that  is  to  say, 
H.  A.,  B.  K.,  J.  M.,  and  G.  W.  being  called  likewise,  come,  who,  to- 
gether with  the  said  other  jurors  before  impaneled  and  sworn,  being 
diosen,  tried  and  sworn  to  speak  the  truth  of  the  matters  within  contain- 
id,  say,  upon  their  oath,  that  the  within-named  E.  D.  heretofore  the  hus- 
tand  of  the  said  &D.  was,  on  the  day  in  which  he  married  the  said  F.  D. 
ind  after,  seised  of  such  estate  of  and  in  the  within-named  manors,  tene- 
Bents,  and  rents,  with  the  appurtenances,  and  advowson  within-mentioned, 
that  he  could  endow  the  said  F.  D.  thereof  as  the  said  F.  D.  has  within 
idleged.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say, 
that  the  said  F.  D.  being  so  as  aforesaid  seised  of  such  estate,  of  and 
h  the  within  mentioned  manors,  tenements,  and  rents,  with  the  appurte- 

^ttioes  and  advowson  aforesaid,  died  so  seised  thereof  on  the day  of 

-^,  in  the  — ^  year  of  the  reign,  <&c.  and  that  the  said  manors,  tene- 
lients,  and  rents  aforesaid,  with  the  appurtenances  and  advowson  afore- 
Mid,  are  worth  by  the  year  in  all  issues,  besides  reprises^  £ — ,  and  they 
WNss  the  damages  of  the  said  F.  D.  on  occasion  of  the  detention  of  her 
Liud  dower,  over  and  above  the  said  value,  and  over  and  above  her  costs 
Nod  charges  by  her  about  her  suit  in  this  behalf  expended,  to  £ — ,  and 
br  those  costs  and  charges  to  40^.    Therefore,  &o. 


▼er- 
re- 
cover  sei- 


[To  the  end  of  the  poslea^  as  supra j  and  then  proceed  as  follows :] —  Judgment 
Therefore  it  is  considered,  that  the  said  A.  B.  do  recover  against  the  said  Jtet'to  ~ 
•  B.  as  well  her  seisin  of  a  third  part  of  the  said  manors,  tenements,  covers 
ad  rents,  with  *the  appurtenances,  and  of  the  advowson  aforesaid,  to  sinofa 
iWd  to  her  in  severalty  by  metes  and  bounds,  to  the  value  of  a  third  part  lr\*ii'*!f' 
tne  said  manors,  tenements,  and  rents,  with  the  appurtenances  and  ad-  mines,  and 
>W8on  aforesaid,  from  the  time  of  the  death  of  the  said  E.  B.  heretofore  fi>r  dama- 
husband,  which  said  value,  from  the  time  of  the  death  of  the  said  E.  gfj^l*""^ 
^  heretofore  her  husband,  amounts  to  £475,  and  hei*  damages  aforesaid  nnd  costs 
Ito  £14,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and  also  £41  (^0- 
for  her  said  costs  and  charges  by  the  court  here  adjudged  of  increase  to  [  *1328] 
the  said  A.  B.  and  with  her  assent,  which  said  value  and  damages  in  the 

(«)  8ss  fi^rmfy  2  Saund.  831.    See  another  and  costs  in  general,  see  2  Saand.  45,  in  note, 

m  finding  as  to  part,  that  the  deceased  has-  —2  Sel  Prac.  Ist  edit  208, 4 ;  2d  edit.  209, 10. 

;  Bttd  «u  MiMd  at  the  time  of  the  marriage,  (6)  See  fbrm,  2  Saund.  48,  in  notes,  and 

Ijvt  not  that  he  died  sdsed,  and  as  to  the  resi-  882.    As  to  the  judgment  in  dower  in  general* 

f^  of  the  tcnaments,  that  the  hushand  was  see  Com.  Dig.  Pleader,  2  T.  19.^2  SeL  Ftm. 

'  jftnned  at  any  time  daring  the  ooverture,  10  Ist  edit  801 ;  2d  edit  207  to  212. 

tttw.ieo.    As  to  the  rsoorery  of  damages 

Vol.  m.  42 
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whole  amoant  to  £580,  and  the  said  B.  in  mercj,  &o.  (c)  whereof  £48 
10s.  are  assigned  to  T.  B.  esq.  derk  of  our  lord  tiie  king. 


12108 

Downu 


Judgment  Therefore  it  is  considered,  that  the  said  S.  do  recover  against  the  aaid 
dkJ^for  de-  '^'  ^^^  s^^sin  of  the  said  third  part  of  the  said  three  messuages,  two  work- 
mandant  hoQses,  One  garden,  and  two  back  sides,  with  the  appurtenances,  parcel 
for  sewin,  of  the  tenements  within  specified,  whereof,  &c.  to  hold  to  her  in  sereraltj 
dwnjMca  ^y  metes  and  bounds,  and  the  said  J.  in  mercy,  Ac.  and  hereupon  the 
were  found  said  S.  prajs  a  writ  of  our  lord  the  king  to  be  directed  to  the  sheriff  of 
by  jury  the  county  aforesaid,  to  cause  her  to  have  full  seisin  of  the  said  third  part 
^'*^'  ^  of  the  said  three  messuages,  two  work -houses,  one  garden,  and  two  back 
sides,  with  the  appurtenances,  parcel,  &c,  and  it  is  granted  to  her,  re- 
turnable here  on,  Ac. 

Writ  of          William  the  Fourth,  by  the  grace  of  Ck)d,  of  the  United  Kingdom  of 
habere  fa^  Great  Britain  and  Ireland  king,  defender  of  the  Faith.    To  the  sheriff  of 
Vflw'oahe  Essex,  greeting: — ^Whereas  A.  B.  widow,  who  was  the  wife  of  B.  B.  de- 
recovered    ceased,  hath  lately  in  our  court,  before  Sir  J.  E.  knt.  and  his  companions, 
•lower  by    ^^p  justices  of  the  Bench  at  Westminster,  by  our  writ  of  dower,  whereof 
wUhout      9^^  ^^^h  nothing,  and  by  the  judgment  of  the  said  court  recovered  against 
damages     C.  D.  her  seisin  of  the  third  part  of  [three  messuages,  two  work-houses, 
(^)'           one  garden,  and  two  *back  sides,]  with  the  appurtenances,  in  the  parish 
[  •1324]  of 5  in  your  county,  as  the  dower  of  her  the  said  A.  B.  of  the  endow- 
ment of  the  said  E.  B.  her  late  husband,  whereof  the  said  G.  D.  is  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  our  said 
court  of  the  bench  at  Westminster  aforesaid,  more  folly  appears.    Ther^ 
fore  we  command  you,  that  you,  without  delay,  deliver  to  the  said  A.  B. 
seisin  of  the  said  third  part  of  the  said  three  messuages,  two  work-houses, 
one  garden,  and  two  back  sides,  with  the  appurtenances,  to  hold  to  her  in 
severalty  by  metes  and  bounds,  according  to  the  force,  form,  and  effect 
of  the  said  recovery,  and  how  you  shall  execute  this  our  writ,  certify  to 
our  justices  at  Westminster,  on         ,  returning  to  us  this  our  writ.     Wit- 
ness, &o. 

Entry  of  And  the  said  0.  D.  by  — ,  his  attorney,  comes  and  says  nothing  in 
b"**dcfaait  ^^^  ^^  preclusion  of  the  said  action  of  the  said  A.  B.  whereby  the  said 
Bug^tton  A.  B.  remains  undefended  therein  against  the  said  0.  D.  Therefore  it  is 
that  bus-  considered,  that  the  said  A.  B.  recover  against  the  said  C.  D.  her  seisin 
F*ised^*^  of  the  third  part  above  demanded,  with  the  appurtenances,  to  be  held  by 
iiward*of  hor  in  severalty  by  metes  and  bounds,  and  the  said  CD.  in  mercy.  At. 
writ  of  set-  And  thereupon  the  said  A.  B.  says,  that  E.  B.  her  late  husband,  on,  Ac. 
Vr^^^of '*"  ^^®^  seised  of  the  tenements  aforesaid  with  the  appurtenances,  in  his  de- 


Jamages,  mesne  as  of  fee,  and  prays  a  writ  of  our  said  lord  the  king,  to  be  directed 
jind  sher-  to  the  sheriff  of  the  said  county  of  B.  as  well  to  give  her  full  seisin  of  the 
turn  "and   ^^^^^  P*^*  aforesaid,  with  the  appurtenances,  to  be  held  by  her  in  severalty 


(c)  See  2  Bra  C.  C.  620.  oorered,  the  writ  may  also  dk«et  the  sheriff  to 

(d)  See  ixm,  10  Wtatw.  ISl.  and  Sel.  levy  them,  as  in  writs  of  habere  facia$  potfu- 
Prao.  Ist  edit.  808;  2d  edit.  209.  Com.  Dig.  sionem,  in  ^jeotmcnt,  see  Tldd's  Forms,  4th 
Pleader,  6  Y.  19.  edit.  260.  1,2.    See  form  of  a  writ  of  copif* 

(e)  See  form,  10  Wentw.  161. — Lil.  £nt  ad  tatitfaciendumt  for  damages  in  dower,  LiL 
698.    If  damages    and   costs   l^vp  been   re-  £nt  545. 
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jfwfiks  aad  bonndfi,  as  to  inquire  of  the  damages,  and  it  is  granted  to  »<xnD- 
Mrretnnable  here  on,  ^.    At  which  day  here  comes  the  said  A.  B.     d^^ 


if  her  attornej,  and  the  said  sheriff^  to  wit,  J.  W.  esq.  now  returns  that, 

jijby  rirtoo  of  the  said  writ  to  him  directed,  on  the day  of final  jadg- 

m  {Nist,  did  canse  the  said  A.  B.  to  have  full  seisin  of  the  third  part  of  ^^^ 
^  traements  aforesaid,  with  the  appurtenances,  that  is  to  say,  of  one  (/).  ° 
Ittssuage,  Ac.     \_Here  describe  the  premises  delivered  by  the  sheriff  to  the 
imandtmij  and  in  whose  occupation  they  are  according  to  the  description 
if  ikt  recital]  to  hold  the  *8ame  to  the  said  A.  B.  in  severalty  by  metes  [*1325] 
fBdboaDds,  for  and  in  the  name  of  the  whole  dowry  of  the  said  A.  B.  of 
|ke  tenements  aforesaid,  with  the  appurtenances,  happening  to  her  by  the 
jbath  of  the  said  E.  6.  her  late  husband,  as  by  the  said  writhe  was  com- 
landed,  &c.     The*  said  sheriff  also  returns  here  a  certain  inquisition 

taken  before  him  at  the  house  of ,  at ,  in  the  said  county,  the 

day  of last  past,  by  the  oath  of  twelve,  Ac.  by  virtue  of  the 

Roit  aforesaid  taken,  by  which  it  is  found  that  the  said  E.  B.  heretofore 
^husband  of  the  said  A.  B.  in  the  said  writ  named,  on  the  — —  day 
— ,  in  the  year  of  our  Lord  — -. — ,  died  seised  of  and  in  the  said  ten- 
ts, with  the  appurtenances,  in  the  said  writ  specified,  in  his' demesne 
of  fee,  and  that  the  said  tenements,  with  the  appurtenances,  are  of  the 
yearly  value  in  all  issues  beyond  reprises  of  J630O,  and  that  three 
are  elapsed  firom  the  death  of  the  said  E.  B.  until  the  suing  out  of 
said  inquisition,  and  that  the  said  A.  B.  has  sustained  damages  by 
D  of  the  detaining  of  the  said  dower  beyond  thei  value  aforesaid,  and 
over  and  above*  her  costs  and  charges  by  her  about  her  suit  in  this 
half  expended,  to  <£80,  and  for  those  costs  and  charges  to  iOs.    There-  Final 

it  is  considered,  that  the  said  A.  B.  recover  agai^ist  the  said  C.  D.  J'^^gn^e'^*' 

well  the  value  of  the  third  part  of  the  tenements  aforesaid,  with   the 

ortenances,  from  the  time  of  the  death  of  the  said  E.  B.  her  late  bus- 

d,  QDtil  the  suing  out  of  the  said  inquisition,  which  said  value  amounts 

JE300,  and  her  damages  aforesaid  to  <£82,  by  the  inquisition  aforesaid, 

form  aforesaid  found,  and  also  <£100 10.9.  by  the  court  here  adjudged  of 

erease  to  the  said  A.  B.  at  her  request,  for  her  costs  and  charges  afore- 

'd,  which  said  value  and  damages  in  the  whole  amoujit  to  JC482 10^.,  &c. 

i  William  the  Fourth,  <tc.  to  the  sheriff  of  Essex,  greeting :    Whereas  Writ  of 

B.  widow,  who  was  the  wife  of  E.  B.  lately  in  our  court  before ?®"**?  ^^^ 

-,  and  his  companions,  our  justice  at  Westminster,  recovered  dalj^^^^ 
seisin  against  C.  D.  of  the  third  part  of  [one  messuage,  one  stable,  after  jadg- 
►acresof  land,  15  acres  of  meadow  land,  and  15  acres  of  pasture  land,]  7?*^^^ 
'  the  appurtenances,  in  the  parish  of  T.  in  your  •county  as  her  dower,  (l)^^ 
the  endowment  of  the  said  E.  B.  her  late  husband,  by  our  writ  of  dow-  m  326 1 
whereof  she  hath  nothing,  as  by  the  record  and  process  thereof  now  re- 
"ning  in  our  said  court,  appears  to  us  of  record;  therefore  we  com- 
^dyou,  that  without  delay  yon  cause  the  said  A.  B.  to  have  her  full 
in  of  the  said  third  part  with  the  appurtenances,  to  hold  to  her  in 

)  See  form*  2  Sannd.  Rep.  45,  note  4;  (g)  See    another    form,  10  Wentw.    1691 

IBicLPnus.  C.  P.  4tliedit4a5,486,  487    Thesannis  Breviam,   139 Clift.  £nt    801. 

'nn-Preo.  5S6;  and  see  a  formof  judg-  802.~-Booth,  168.--2    SeL  Prao.    Ist    edit 

where  defipidant  eonfeeaes  right  to  dower»  803,  &o. ;  '2d  edit.  209,  &a ;  aad  2  Sa4nd.  46, 

'  C.  P.  4th  edit  487  to  489.  note  4. 
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raooBBD-  severalty  by  metes  and  bounds,  and  how  you  shall  have  executed  this  writ 

DowBL    make  known  to  our  justices  at  Westminster,  on ;  we  commanded  yoit 

also,  that  by  the  oath  of  good  and  lawful  men  of  your  bailiwick,  yon  dili* 
gently  inquire  of  the  said  E.  B.  the  late  husband  of  the  said  A.  B.  died 
sisod  of  the  said  tenements  with  the  appurtenances  in  fee-simple  or  feo- 
tail,  and  if  by  that  inquisition  you  shall  have  so  found  them  by  their  oath; 
that  you  diligently  inquire  how  long  time  has  elapsed  from  the  time  of  the 
death  of  the  said  E.  B.  and  how  much  the  said  tenements  with  the  appuN 
tenances  are  worth  by  the  year,  in  all  issues  beyond  reprises,  according  t0 
their  true  value,  and  what  damages  the  said  A.  B.  hath  sustained  as  well 
by  occasion  of  the  detention  of  her  said  dower  beyond  the  said  value,  as 
for  her  costs  and  charges  by  her  about  her  suit  in  this  behalf  expendedf 
and  the  inquisition  which  you  shall  have  thereupon  made,  make  known  to 
our  said  justices  at  the  said  time  under  your  seal,  and  the  seal  of  those  bf 
whose  oath  you  shall  have  made  that .  inquisition  and  this  writ.     WiW 

ness,  — —  lord ,  at  Westminster,  this  — —  day  of  — — ,  in  the 

year  of  our  reign. 


[  1880] 
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Writ  of  in- 
trusion by 
the  heir  of 
the  re- 
mainder • 
man,  upon 
an  intru- 
sion after 
death  of 
tenant  for 
Hfe  (A). 


The  king,  to  the  sherifiF  of  the  county  of  Devon,  greeting : — Ooi 
Thomasin  Baker,  that  justly,  &c.  she  render  to  J.  E.  [1  barn,  1  lintrajr^ 
2  orchards,  20  acres  of  arable  land,  20  acres  of  meadow  land,  20  aci 
of  pasture  land,  and  twenty  acres  of  other  land,]  with  the  appurtenant 

called  — —  in  the  parish  of in  the  country  of  Devon  aforesaid,  whid| 

he  claims  to  be  his  right  and  inheritance,  and  into  which  the  said  Th< 
asin  Baker  hath  not  entry,  but  after  the  intrusion  which  John  Baker  mi 
into  it,  after  the  death  of  Mary  his  wife,  formerly  called  Mary  Boatfill, 
whom  Jane  BoatfiU  being  seised  thereof  in  her  demesne  as  of  fee,  devil 
the  same  for  the  life  of  her  the  said  Mary,  and  from  and  after  the  death 
the  said  Mary,  to  Mr.  E.  since  deceased,  and  his  heirs  forever,  and 
heir  of  which  said  Mr.  E.  the  said  J.  E.  is,  and  which,  after  the  d< 
of  the  aforesaid  Mary  BoatfiU,  ought  to  revert  to  the  aforesaid  J.  E. 
he  saith,  and  whereof  he  complains,  &c.  and  unless,  &c. 


Deciara-     In  Common  pleas. 

tion  there- 
on by  heir 
of  remain- 
der-man, 
for  an  in- 
trusion af- 
ter deoih 
of  tenant 
for  Ufe  (t). 


^ Term,  1  TFt«.  4» 

Devonshire  (to  wit.)  J.  E.  by  J.  H.  his  attorney,  demands  a^ 
Thomasin  Baker,  [1  barn,  1  lintray,  2  orchards,  20  acres  of  arable  I 
20  acres  of  meadow  land,  20  acres  of  pasture  land,  and  20  acres  of  o 
laud,]  with  the  appurtenances,  called in  the  parish  of ip 

(h)  These  were  the  proceedings  in  the  case  the  directions  relatiTe  to  Proceedings  in  di 

df  Eastman  v.  Baker,  1  Taunt.  174.    Judg-  ante,  1812,  18.— See  1  Jao.  k  Walk.  562; 

ment  was  ffiven  for  the  demandant,  see  Booth  see  Id.  657.— 1  Marsh.  609.— 6  Taunt.  268. 
on  Real  Actions,  ISl,  190,  1,  2.  book  iii.  ch.        (i)  See  the  note  to  the  writ,  sapra.— 1 

iT.  &  ix.— F.  N.  B.  268.— Bast.  Eat  616.—  on  Real  Aotions,  192^1  Taunt  174. 
B^  BrsT.  286.    As  to  the  sammons,  fto.  ssi 
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«Ntat7  of ^  which  he  claims  to  be  his  right  and  inheritance,  by  writ  of 

oor  lord  the  king  of  intrusion,  and  thereupon  he  says,  that  Jane  BoatfiU, 

now  deceased,  was  in  her  life-time,  and  at  the  time  of  her  making  of  her 

last  will  and  testament,  and  of  her  decease  as  herein  mentioned,  seised  of 

the  said  ^tenements,  with  the  appurtenances,  in  her  demesne  as  of  fee  r  •ISSII 

aod  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George  the  second, 

kte  king  of  Great  Britain,  within  50  years  now  last  past  (^),  by  taking 

the  esplees  thereof,  to  the  value,  &c.  and  being  so  seised  tliereof,  the  said 

Jane  Boatfill,  heretofore,  to  wit,  on  the day  of——  in  the  year  of 

oar  Lord in  the  parish  aforesaid,  in  the  county  aforesaid,  duly  made 

and  published  her  last  will  and  testament  in  writing,  bearing  date  the 
daj  and  year  last  aforesaid,  and  signed  by  her  the  said  Jane  Boatfill,  ac- 
larding  to  the  form  of  the  Statute  in  such  case  made  and  provided,  and 
thereby  gave  and  devised  .the  said  tenements,  with  the  appurtenances,  to 
Mary  Baker,  formerly  called  Mary  Boatfill,  for  the  term  of  her  natural 
life,  and  from  and  after  the  decease  of  the  said  Mary  Baker,  she  the  said 
Jane  Boatfill,  by  her  said  last  will  and  testament,  gave  and  devised  the 
mi  tenements,  with  the  appurtenances,  to  W.  E.  and  his  heirs  forever : 

And  the  said  J.  E.  further  saith,  that  afterwards,  to  wit,  on  the day 

of in  the  year  last  aforesaid,  in,  &c.  aforesaid,  the  said  Jane  Boatfill 

died  80  seised,  of  and  in  the  said  tenements,  with  the  appurtenances,  with- 
out revoking  or  altering  her  said  will,  with  respect  to  the  said  devises  ; 
whereupon  and  whereby,  and  under  and  by  virtue  of  the  said  last  will  and 
testament  of  the  said  Jane  Boatfill,  the  said  Mary  Baker  then  and  there 
became  and  was  seised  of  and  in  the  said  tenemeilts,  with  the  appurte- 
oances,  for  the  term  of  her  natural  life,  and  the  said  W.  E.  also  thereby 
then  and  there  became  and  was  seised  of  the  reversion,  of  and  in  the  said 
lenements,  with  the  appurtenances,  in  his  demesne  (/)  as  of  fee,  expectant 
i»  the  decease^of  the  said  Mary  Baker :  And  the  said  John  further  saith, 
tthat  afterwards,  and  during  the  life  of  the  said  Mary  Baker,  to  wit,  on 

the day  of '  in  the  year  of  our  Lord the  said  W.  E.  died 

intestate,  and  so  seised  in  his  demesne  (/)  as  of  fee,  of  and  in  the  said  re- 
tersion  of  and  in  the  said  tenements,  with  the  appurtenances,  expectant 
on  the  death  of  the  said  Mary  Baker  as  aforesaid,  to  wit,  at,  &c.  afore- 
nid,  and  thereupon  the  said  reversion,  so  expectant  as  aforesaid,  then 
tod  there  descended  and  came  to  the  said  John,  and  he  the  said  John 
|ften  and  th^re  became  seised  in  his  ^demesne  as  of  fee,  of  and  in  the  [  *1882] 
[ttme,  as  the  said  John's  eldest  brother,  and  heir  at  law  of  the  said  W.  E. 
deceased :     And  the  said  John  further  saith,  that  afterwards,  and  within 

80  years  next  before  the  commencement  of  this  suit^  to  wit,  on  the day 

of in  the  year  of  our  Lord at,  &c.  aforesaid,  she  the  said  Mary 

Baker  died  so  seised  of  her  said  estate  for  life,  of  and  in  the  said  tene- 
ments, with  the  appurtenances,  and  thereupon  the  same  tenements,  with 
|fh6  appurtenances,  then  and  there  came  to  and  reverted,  to  the  said  John, 
bs  eldest  brother,  and  heir  of  the  said  W.  E.  devisee  in  fee  of  the  said 
imements,  with  the  appurtenances,  as  aforesaid,  and  into  which  the  said 
Uumasin  Baker  hath  not  entry :  but  after  the  intnision  which  John  Bo- 
fer  made  into  the  said  tenements^  with  the  appurtenances^  after  the  de- 


\ 


; 


(ir)  Ton  most  comt  on  the  actual  seisin  of        (0  Should  not  the  words    •'  in    Us  de- 
fteanccilpr,  and  nolof  thatenaat  ftrlifi^l    ncMie,"  beomitted? 
^•14  Walk.  667. 
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cease  of  the  said  Mary  Baker ^  formerkf  caUed  Mary  Boa^Uy  (m)  asd 

iHTwrsioii. 


U08  iir    tjiQi.QfQrg  |;|jQ  gj^^i  JqJjjj  brings  his  suit,  Ac. 


Pleas;  first   Baker 

J«ft^]^t-     ^^^'        \     ^^  ^^  ^^^  Thomasin,  by  Thomas  Smith,  her  attorney, 
fill's  seisin.  Eastman.  )  comes  and  defends  her  right  when,  &q.  and  says,  that  the  said 
Jane  BoatfiU  did  not  die  seised  of  and  in  the  said  tenements,  with  the 
/     *       appurtenances,  in  her  demesne,  as  of  fee  and  right,  in  manner  and  form 
as  the  said  John  Eastman  hath  above  in  his  said  count  alleged,  and  of  this 
^h^^*^'d    ^^^  P^'^  herself  upon  the  country.     And  for  a  further  plea  in  this  behalf, 
did^noTde-  ^^^  ^^^  ^^^^  Thomasin,  by  leave  of  the  court  here  to  her  granted,  accord- 
scend  in    ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  says,  that 
*^«  ™*'^-    the  said  John  Eastman  ought  not,  by  reason  of  any  thing  above  alleged, 
^    ^*   to  have  and  maintain  his  aforesaid  action  against  her,  because  she  says, 
that  upon  the  death  of  the  said  Jane  BoatfiU,  one  John  Baker,  the  bos* 
band  of  the  said  Mary  Baker,  and  the  said  Mary  Baker,  in  right  of  the 
said  Mary  Baker,  became  and  were  seised  of  and  in  the  said  tenements, 
with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  and  the  heirs 
-    of  the  said  Mary  Baker,  to  wit,  at,  Ac.  aforesaid,  without  this,  that  upoD 
the  death  of  the  said  Jane^  BoatfiU,  the  said  Mary  Baker,  under  and  by 
virtue  of  the  said  last  will  and  testament  of  the  said  Mary  BoatfiU,  became 
and  was  seised  of  and  in  the  said  tenements,  with  the  appurtenances,  for 
the  term  of  her  natural  life  ;  and  the  said  WiUiam  Eastman  also  thereby 
[  *1333]  then  and  there  became  and  *was  seised  of  the  reversion  of  and  in  the  same 
tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee,  expectant  on 
the  decease  of  the  said  Mary  Baker,  in  manner  and  form  as  the  said  John 
Eastman  hath  above  alleged,  and  this  she  is  ready  to  verify ;  wherefore 
she  prays  judgment  if  the  said  John  Eastman  ought  to  have  and  maintaia 
Third  plea,  his  aforesaid  action  against  her.     And  for  a  further  plea  in  this  behalf, 
death  o/^^  she  the  said  Thomasin,  by  le^ve  of  the  court  here  for  this  purpose  grants 
Jane  Boat-  ed,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
fill,  one      says,  that  the  said  John  Eastman,  by  reason  of  any  thing  above  alleged, 
and^i^^*'  ought  uot  to  have  or  maintain  his  aforesaid  action  thereof  tigainst  her, 
wife  be-      because  she  says,  that  upon  the  death  of  the  said  Jane  BoatfiU,  one  Joha 
came  seis-  Baker,  the  husband  of  the  said  Mary  Baker,  and  the  said  Mary  Baker» 
ed  in  fee.    j^jg  ^jf^^  j^^  right  of  the  said  Mary  Baker,  became  and  were  seised  of  aad  , 
in  the  said  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,,  | 
to  them  and  the  heirs  of  the  said'  Mary  Baker,  to  wit,  at  the  parish  afore- .' 
said,  in  the  county  aforesaid,  and  this  she  is  ready  to  verify ;  whereforo  | 
she  prays  judgment  if  the  said  John  Eastman  ought  to  have  and  maintain  I 
^urtb,      }iig  aforesaid  action  thereof  against  her.     And  for  a  further  plea  in  this  j 
the  dAui    behalf,  she  the  said  Thomasin,  by  leave  of  the  court  here  to  her  for  this  | 
of  Jane      purposo  granted,  according  to  the  form  of  the  Statute  in  such  case  made  { 
M^*^**B  -   ^"^  provided,  says  that  tho  said  John  Eastman  ought  not,  by  reason  of  j 
ker^under  ^^7  thing  by  him  above  alleged,  to. have  and  maintain  his  aforesaid  actioft;  j 
John  Ba-    thereof  against  her,  because  she  says  that  before  the  said  Jane  BoatfiU 

ker^s  wiu,  \^^^  ^ny  thing  in  the  same  tenements,  that  is  to  say,  on  the day  j 

seised  of     of  ■        iu  the  year  of  our  Lord  —  at,  &c.  aforesaid,  John  BoatfiU,  the  \ 
the  premi-  father  of  the  said  Jane  BoatfiU,  was  seised  of  the  same  tenements,  witii  ] 

ses,  and 

(m)  Set  Booth  oa  Beat  AMioBi,  19& 
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the  appurtenances,  in  his  demesne  as  of  fee  and  right,  hj  taking  the  es-  ««»«»- 
plees  thereof  to  the  ralne,  &c. ;  and  being  so  seised,  he  the  said  John  i^^|^!^^. 
Boatfill,  tieretofore,  to  wit,  on,  &e.  last  aforesaid,  doly  made  and  pub-  wuiiam 
lished  his  last  will  in  writing,  bearing  date  the  same  daj  and  year  afore-  EastmMi 
said,  doly  executed-and  attested  to  pass  real  estates,  and  thereby  devised  ^ewiMi*" 
as  follows,  to  wit,  "I  also  give,  Ac."     ^The  will  was  set  out  as  in  1  ezpeotant 
Tavnt.  174,  5.]     And  the  said  Thomasin   further  says  that  the  said  ^  ^ 

John  Boatfill  afterwai'ds,  to  wit,  on  the day  of  -—  in  the  year  last  j^^  ^ 

aforesaid,  in,  Ac,  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  Boatau, 
vith  the  appurtenances,  withoat  revoking  or  altering  his  said  will ;  'where-  setting  out 
npon  and  under  and  by  virtue  of  the  said  last-mentioned  will,  the  said  ^^^      " 
John  Boatfill  then  and  there  became  and  was  seised  of  the  same  tenements,  [  ^1884] 
with  the  appnrtenances,  according  to  the  same  will ;  and  being  so  seised 
thereof,  she  the  said  Jane  Boatfill  afterwards,  to  wit,  on  the     i      day 

of in  the  year  of  our  Lord at,  Ac.  aforesaid,  died,  without  ever 

Iiariug  been  married,  and  without  issue,  in  the  life  time  of  her  said  pioth- 
er,  then  Mary  Baker ;  whereupon,  and  under  and  by  virtue  of  the  said 
will  of  the  said  John  BoatSll,  John  Baker,  and  the  said  Mary  Baker,  his 
wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  the 
same  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to 
wit,  to  them  and  the  heirs  of  the  said  Mary ;  and  the  said  John  Baker  and 
Mary  his  wife,  so  being  seised  thereof  in  right  of  the  said  Mary  as  afore^ 

said,  she  the  said  Mary  afterwards,  to  wit,  on  the day  of in  the 

year  of  our  Lord at,  Ac.  aforesaid,  died  so  seised  thereof  as  afore- 
said, without  having  had  any  issue  by  her  said  husband  John  Baker, 
whereupon  the  said  tenements,  with  the  appurtenances,  descended  and 
Game  to  Elizabeth  Hill,  the  only  sister  and  heir  of  the  said  Mary,  who 
thereupon  then  and  there  became  and  was  seised  thereof  in  her  demesne 
is  of  fee  ;  and  being  so  seised,  she  the  said  Elizabeth,  afterwards,  to  wit, 

on  the day  of in  the  year  of  our  Lord at,  Ac.  aforesaid, 

eafeoffed  the  said  John  Baker  of  the  same  tenements,  with  the  appurte- 
nances, to  have  and  to  hold  the  same,  with  the  appurtenances,  to  him  the 
said  John  Baker  and  his  heirs  ;  whereupon  thie  said  John  Baker-  became 
and  was  seised  thereof  in  his  demesne  as  of  fee  ;  and  being  so  seised 
ftereof,  he  the  said  John  Baker,  afterwards,  to  wit,  on,  Ac.  at,  Ac.  afore- 
said, died  SQ  seised ;  whereupon  the  said  tenements,  with  the  appurte- 
nances,' descended  and  came  to  John  Baker  the  younger,  the  only  son  and 
heir  of  the  said  John  Baker,  who  thereupon  became  and  was  seised  there- 
of in  his  demesne  a?  of  foe  ;  and  being  so  seised  thereof,  he  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  on,  Ac.  at,  Ac.  aforesaid^dnly 
made  and  published  his  last  will  and  testament  in  writing,  bearing  date  the 
same  day  and  year  last  aforesaid,  duly  executed  and  attested  to  pass  real 
estates,  and  thereby,  amongst  other  things,  gave  and  devised  the  same 
tenements,  with  the  appnrtenances,  to  the  said  Thomasin,  for  and  during 
Ae  term  of  her  natural  life,  with  divers  remainders  over ;  and  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  *on,  Ac.  at,  Ac.  aforesaid,  in  the  [  *1886] 
county  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  the 
appurtenances,  without  revoking  or  altering  his  said  will,  whereby,  and  by 
virtue  thereof,  the  said  Thomasin  became  and  was  and  yet  is  seised  of  and 
in  the  same  tenements,  with  the  appurtenances,  for  the  term  of  her  natural 
life,  to  wit,  at,  Ac.  aforesaid,  without  this,  that  upon  the  death  of  the  said 
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v'BoosMa^i^  jaiie  BoatfiU,  the  said  Mary  Baker  under  and  by  virtne  of  the  said  last 

J^JJottoh  ^^li  ^od  testament  of  the  said  Jane  BoatfiU,  became  and  was  seised  of  \ 

and  in  the  said  tenements,  with  the  appurtenances  ;  and  the  said  William  ' 

Eastman  also  thereby  then  and  there  became  and  was  seised  of  the  rever-^ 

sion  of  and  in  the  said  tenements,  with  the  appurtenances,  in  his  demesne  : 

as  of  fee,  expectant  on  the  decease  of  the  said  Mary  Baker,  in  mannet'i 

and  form  as  the  said  John  Eastman  hath  aboye  alleged ;  and  t^is  the  said*^ 

Fifth  plea  Thomasin  is  ready  to  verify  ;  wherefore  she  prays  judgment  if  the  saidj 

nearly        John  Eastman  ought  to  have  or  maintain  his  aforesaid  action  against  her.^ 

aizmiar.     ,^Y\d  for  a  further  plea  in  this  behalf,  she  the  said  Thomasin,  by  like  leavar'l 

of  the  cou^t  here,  for  this  purpose  granted,  according  to  the  form  of  the] 

Statute  in  such  case  made  and  provided,  further  says,  that  the  said  Joha! 

Eastman  ought  not,  by  reason  of  any  thing  by  him  above  alleged,  to  hav^i 

and  maintain  his  aforesaid  action  against  her,  because  she  says,  that  before^ 

the  said  Jane  BoatfiU  had  any  thing  in  the  same  tenements,  that  is  to  say^j 

on  the  said  -^ —  day  of in  the  said  year  of  our  Lord at,  * 

aforesaid,  John  BoatfiU,  the  father  of  the  said  Jane  BoatfiU,  was  sei 
of  the  same  tenements,  with  the  appurtenances,  in  his  demesne  as  of  fi 
and  writ,  by  taking  the  esplees  thereof,  to  the  value,  &c. ;  and  being  BJk 
seised  thereof,  he  the  said  John  BoatfiU,  heretofore,  to  wit,  on,  &c.  lai£ 
afosesaid,  duly  made  and  published  his  last  will  and  testament  in  writingf 
bearing  date  the  same  day  and  year  last  aforesaid,  duly  executed  and  alp 
tested  to,  pass  real  estates,  and  thereby,  amongst  other  things,  devised  aif- 
foUows,  to  wit,  "I  also  give,"  Ac.  IHere  the  will  was  set  fortk.l 
And  the  said  Thomasin  further  says,  that  the  said  John  BoatfiU  afterward%| 

to  wit,  on  the  said day  of ^  in  the  year  last  aforesaid,  at,  Ae.: 

aforesaid,  died  so  reised  of  and  in  the  same  premises,  with  the  appurtar 
nances,  without  altering  or  revoking  his  said  will ;  whereupon,  and  undet 
and  by  virtue  of  the  said  will,  the  said  Jane  BoatfiU  then  and  there  becaiMj^ 
[*1886]  and  was  seised  of  the  same  tenements,  *with  the  appurtenances,  accord- 
ing to  the  same  will ;  and  being  so  seised  thereof,  ene  the  said  Jane  Boafc*' 
fill  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  died  without  ever  havi 
been  married,  and  without  issue,  in  the  life-time  of  her  said  mother  tb 
Mary  Baker  ;  whereupon,  and  under  and  by  virtue  of  the  said  will  of 
said  John  BoatfiU,  one  John  Baker,  and  the  said  Mary  Baker  his  wi 
in  the  right  of  the  said  Mary  Baker,  became  and  were  seised  of  the 
tenements,  with  the  appurtenances,  in  their  demesnd  as  of  fee,  that  is 
say,  to  them  and  the  heirs  of  the  said  Mary  ;  and  the  said  John  Baker 
Mary  his  wife,  so  being  seised  thereof,  in  right  of  the  said  Mary  as  afo 
said)  she  the  said  Mary  afterwards,  to  wit,  on,  &g.  at,  &g.  aforcsa^ 
died  so  seised  thereof  as  aforesaid,  without  having  had  any  issue  by 
said  husband  John  Baker,  whereupou  the  said  tenementa,  with  tho  ap 
tenances,  descended  and  came  to  Elizabeth  Hill,  as  the  only  sister 
heir  of  the  said  .Mary,  who  thereupon  became  and  was  seised  thereof 
his  demesne  as  of  fee  ;  and  being  so  seised  thereof,  she  the  said  Eiliza 
afterwards,  to  wit,  on,  <fec.  at,  &c.  aforesaid,  enfeoffed  the  said  J 
Baker  of  the  same  tenements,  with  the  appurtenances,  to  have  and  toh 
the  same,  with  the  appurtenances,  to  him  the  said  John  Baker  and 
heirs,  whereupon  the  said  John  Baker  became  and  was  seised  thereof 
his  demesne  as  of  fee ;  and  being  so  seised  thereof,  he  the  said  J 
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•fterwards,  to  wit,  on,  Ac.  at  the  parish  aforesaid,  in  the  ooantjr  afore-  <mmb9- 

Baid,  died,  whereapon  the  same  tenements,  with  Uie  appurtenances,  de-  jJ^J^^^ 

•eended  and  came  to  John  Baker  the  jonnger,  the  only  son  and  heir  of 

die  said  John  Baker,  who  thereupon  then  and  there  becamo  and  was 

seised  thereof  in  his  demesne  as  of  fee ;  and  being  so  seized  thereof,  he 

Hie  said  John  Baker  the  younger,  afterwards,  to  wit,  on,  Ac.  at,  &c* 

aforesaid,  duly  made  and  published  his  last  will  in  writing,  bearing  date 

[  the  same  day  and  year  aforesaid,  duly  executed  and  attested  to  pass 

i  real  estates,  and  thereby,  amongst  other  things,  gave  and  devised  the 

I  same  tenements,  with  the  appurtenances,  to  the  said  Thomasin,  for  and 

i  during  the  term  of  her  natural  life,  with  divers  remainders  over ;  and 

I  the  said  John  Baker  the  younger,  afterwards,  to  wit,  on,  &c.  at  the 

I  parish  aforesaid,  in  the  county  aforesaid,  died  so  seised  of  and  in  the 

I  tsffle  tenements,  with  the  appurtenances,  without  revoking  his  said  will 

I  and  testament,  whereby,  and  by  virtue  thereof,  the  said'  Thomasin  be- 

I  eune,  and  was,  and  yet  is  seised  of  and  in  the  same  tenements  with 

I  Ae  appurtenances,  for  the   term  of  her  natural  life,  to  wit,  at,  &o. 

I  aforesaid,  and  this  the  said  Thomasin  is  ready  to  verify;  wherefore 

I  Ae  prays  judgment  if  the  said  John  Eastman  ought  to  have  or  main- 

i  lain  his  aforesaid  action  thereof  against  her. 

jEBstaan  ) 

:      r.        >     And  the  said  John,  as  to  the  said  plea  of  the  said  Thomasin  Replica- 
I  Baker.   )  by  her  first  plea  above  pleaded,  and  •whereof  she  hath  put  her-  **5*°  *o?rBt 
\  self' upon  the  country,  doth  .the  like.    And  the  said  John,  as  to  the  said  uur.'^^*' 
plea  of  the  said  Thomasin,  by  her  secondly  above  pleaded,  says,  that  he  r  *i337i 
I  the  said  John,  by  reason  of  any  thing  in  that  plea  above  alleged,  ought  ^^qq^^ 
I  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof  repUcation 
I  against  the  said  Thomasin,  because,  as  before,  he  says,  that  upon  the  ^  second 
I  aeath  of  the  said  Jane  BoatfiU,  the  said  Mary  Baker,  under  and  by  JerUnTd^ 
:  virtue  of  the  said  last'  will  and  testament  of  the  said  Jane  Boatfill,  did  manriant*^ 
I  become  and  was  seised  of  and  in  the  said  tenements,  with  the  appurto*  ^^'o. 
I  aanceSy  for  the  term  of  her  natural  life,  and  the  said  William  Eastman 
I  also  thereby  then  and  there  became  and  was  seised  of  the  reversion  of 
I  tad  in  the  same  tonements,  with  the  appurtenances,  in  his  demesne  as  of 
I  fse,  expectant  on  the  decease  of  the  said  Mary  Baker,  in  manner  and 
i  Ann  as  the  said  John  Eastman  hath  above  in  his  said  count  in  tnat 
'  behalf  alleged,  and  this  he  prays  may  be  inquired  of  by  the  country,  <fec. 
And  the'  said  John,  as  to  the  said  plea  of  the  said  Thomasin,  by  her  Third  rep- 
ftirdly  above  pleaded,  says,  that  he  the  said  John,  by  reason  of  any  thing  Hoficion  to 
hj  that  plea  alleged,  ought  not  to  be  barred  from  having  and  maintaining  {^!Jj^e«-* 
bis  aforesaid  action  thereof  against  her,  because  he  says,  that  upon  the  ing  de- 
I  death  of  the  said  Jane  Boatfill,  the  said  John  Baker,  the  husband  of  the  loaadant's 
aaid  Mary  Baker,  and  the  said  Mary  Baker  did  not  Income,  nor  were  ^^^^ 
aeised  of  and  in  the  said  tonements,  with  the  appurtenances,  in  their 
demesne  as  of  fee,  to  them  and  the  heirs  of  the  said  Mary,  in  manner 
'tod  form  as  the  said  Thomasin  hath  above,  in  her  said  first  and  fourth 
l^ea  in  that  behalf  alleged,  and  this  he  the  said  John  also  prays  may  be 
inquired  of  by  the  country.     And  the  said  John,  as  to  the  said  plea  of  Fourth  re- 
the  said  Thomasin,  by  him  fourthly  above  pleaded,  says,  that  the  said  fou^^^'pi^ 
Jo{m,  by  reason  of  any  thing  by  the  said  Thomasin  in  that  plea  alleged,  re-aasert- 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  ^s^ 
Vol.  ni.  43 
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thereof  against  her,  because  he  says,  that  the  said  Jane  Boatfill»  afles 
unTOioir.  ^^^  ^^  became  seised  as  aforesaid,  to  wit,  on,  &o.  aforesaid,  attained  tb^ 
fall  age  of  twenty-one  years.    And  that  afterwards,  to  wit,  on  the  saidi 


nuuicUuit'8  &o.  in  the  parish  aforesaid,  in  the  county  aforesaid,  she  duly  made  and 
title.         published  her  said  last  will  and  testament,  in  manner  and  form  as  ho 
the  said  John  Eastman  hath  in  his  said  count  in  that  behalf  alleged,  and 
this  be  the  said  John  Eastman  is  ready  to  verify ;  wherefore  he  prayi 
judgment,  if  by  reason  of  any  thing  by  the  said  Thomasin,  in  her  afore- 
said plea  alleged,  he  the  said  John  Eastman  ought  to  be  barred  fron 
.  having  and  maintaining  his  aforesaid  action  thereof  against  the  sai^ 
Fifth  rep-  Thomasin.    And  the  said  John  Eastman,  as  to  the  said  plea  of  the  said 
fi^'^^?  *®  Thomasin,  by  her  lastly  above  pleaded,  says,  that  he,  by  reason  of  anj 
re-asL^'    thing  in  that  plea  alleged,  ought  not  to  be  barred  from  having 
ing  de-      maintaining  his  aforesaid  action  thereof  against  her,  because  he  says,  tl 
dtT^^^'"  ^^^  ^^^^  ^^^^  Boatfill,  after  she  so  became  seised  as  aforesaid,  to  wit,  oa» 
&c.  at  the  parish  aforesaid,  in  the  county  aforesaid,  attained  the  foB 
age  of  twenty-K)ne  years,  and  that  afterwards,  to  wit,  on,  the  said,'  Ao^ 
in  th&  parish  aforesaid,  in  the  county  aforesaid,  she  duly  made  and  puliK 
lished  her  said  last  will  and  testament  in  writing,  in  manner  and  form  ij^ 
he  the  said  John  Eastman  hath  in  his  said  count  in  that  behalf  allege%l 
and    this  he  the  said  John  Eastman  is  ready  to  verify ;  wherefore  Im 
prays  judgment  if  he  ought  to  be  barred  from  having  and  ifiifi»AiTiiii|^ 
his  aforesaid  action  thereof  against  the  said  Thomasin. 


[  •1889]  •PROCEEDINGS  ON  WRITS  OF  ENTRY. 


Writ  of  William  the  Fourth,  &o.  to  the  sheriff  of  Northumberland,  greeting;: 
^9^poa  Command  B.  C.  that  justly  and  without  delay  he  render  tb  M.  B.  widow|j 
(a).  [two  messui^s,  &c.]  in  the  parish  of,  &c.  which  she  claims  to  be  hf^ 

right  and  inheritance,  and  into  which  the  said  B.  0.  hath  not  entry 
after  the  disseisin,  which  he  unjustly,  and  without  judgment,  made  th< 
of  to  J.  F.  the  brother  of  her  the  said  M.  and  whose  heir  she  is,  witl 
fifty  years  jiow  last  past  as  she  saith ;  and  unless  he  shall  do  so,  and 
the  said  M.  shall  give  you  security  to  prosecute  her  suit,  then  summon 
good  summoners  the  said  B.  G.  that  he  appear  before  our  justices  «({ 

Westminster,  on to  show  why  he  will  not  do  it,  and  have  yon  th< 

the  summoners  and  this  writ. — ^Witness,  &c. 

Deoiwa-        Northumberland  (to  wit.) — ^M.  B.  widow,  by her  attorney,  d 

)^^    ^^  mands  against  B.  C.  [two  messuages,  &c.]  with  the  appurtenances,  i 
&c.  as  her  right  and  inheritance,  and  into  which  the  said  B.  C.  hath  tA 
entry  but  by  the  disseisin,  which  he  unjustly,  and  witiiont  judgment,  mx 
thereof  to  J.  F.  the  brother  of  the  said  M.  B.  and  whose  heir  she  isj! 


(ff)  See  Booth    on    Real  Actions,    [ndez,  proceediDgs,  ante,  1811,   note. — See  ftrnii   i 

"  Entry,''*  178.    Com.  Dig.  Pleader, 3  A.  1.—  Bla.  Com.  App.  No.  6— P.  N.  B.  207,  8^ 

Lee's  Dictionary,  **  i?n/ry.'*---See  form  and  Lee*s    Diotionary,    **  Entry,     Writ   ^'H 

laWt  at  the  suit  of  o-vignees  of  a  bankrupt,  1  Booth  on  Real  Actions,  172,  8.-3  Bla.  Coakl 

Hen.  Bla.  444. — See  also  directions  as  to  the  1 82. 
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vithin  fifty  years  now  last  past ;  and  therenpon  the  said  M.  B.  oy pmoo«n>. 

Ibt  attorney  aforesaid,  saith,  that  the  said  J.  F.  was  seised  of  the  tene-  J^^" 
Bents  aforesaid,  saith,  that  the  appurtenances,  in  the  demense  as  of  fee  mnsr. 
isd  Wright,  within  fifty  years  before  the  issuing  of  the  original  writ  in  this 
jBMise,  by  taking  the  esplees  (6)  thereof  to  the  value  of,  <&c.  and  from  the 
fdi  J.  F.  who  died  without  heirs  of  his  body,  the  right  descended  to  the 
Ud  M.  B.  as  sister  and  heir  of  the  the  said  J.  F.  and  into  which  the  said 
B.  C.  had  not  entry  but  by  the  disseisin,  which  he  unjustly,  and  without 
ipdgmeDt  made  thereof  to  J.  F.  the  brother  of  her  the  said  M.  B.  and 
iriiose  heir  she  is,  within  fifty  years  now  la.8t  past. 

*And  the  said  M.  B.  the  demandant,  now  demands  the  said  tenements,  [  *1340] 
tith  the  appurtenances,  as  sister  and  heir  of  the  said  J.  F.  as  aforesaid, 
nd  that  such  is  the  right  of  her  the  said  M.  B.  the  demandant,  she  offers, 
Ic  and  therefore,  &g.  pledges,  &c. 

William  the  Fourth,  &c.  to  the  sheriff  of  Somersetshire,  greeting : —  Writ  of 
(kmimand  J.  D.  that  justly  and  without  delay  he  render  to  A.  B.  [20.J°*^''» . 
mms  of  arable  land,  20  acres  of  pasture  land,  20  acres  of  meadow  land,  anofher'  ^^ 
Ipid  20  acres  of  other  land,  with  the  appurtenances,  ia  the  parish  of- —  form, 
fiyour  county,  which  he  claims  to  be  his  right  and  inheritance,  and  into  ^^^^  *"' 

jriiich  the  said  J.  D.  hath  not  entry,  unless  after  the  disseisin  which Mn^uuiaw- 

vereof  unjustly  and  without  judgment  hath  made  to  the  aforesaid  A.  B.  fuiij  en- 
vithin  thirty  years  now  last  past,  and  whereupon  he  complains  that  the  ^''^  (^)- 
8aid  J.  D.  deforceth  him,  and  unless  he  shall  do  so,  and  if  the  said  A.  B. 
shall  give  you  security  of  prosecuting  his  claim,  then  summon  by  good 
nmmoners  the  said  J.  D.  that  he  appear  before  our  justices  at  Westmin- 
ster, oo to  show  wherefore  he  hath  not  done  it,  and  have  you  there 

the  summoners  and  this  writ.     Witness  ourself  at  Westminster,  the      ■ 
day  of in  the year  of  our  reign. 


The  mode  of  proceeding  on  a  plaint,  in  the  nature  of  a  writ  of  entry  in  Prooeed- 
fte  post,  appears  to  be  as  follows :  The  steward  of  the  manor  having  ^^^  ^^ 
jmamoDed  the  copyhold  tenants  to  appear  at  the  next  general  customary  court,  on 
intrt,  which  must  be  held  within  the  manor,  should,  when  the  homage  are  plaint,  in 
IMembled,  enter  in  his  minute-book,  and  afterwards  on  the  roll,  the  style  ^ri"!Sf  e^. 
y  the  court ;  if  the  court  is  held  merely -for  copyhold  purposes,  the  style  try  in  the' 
iftould  run  thus : —  po^t. 

Ibnor  of  I      A  general  [or  "  special,"]  customary  court  of lord  of 

)  the  manor  of aforesaid,  held  in  and  for  the  said  manor, 

IP  &o.  before esq.  chief  steward  of  the  manor  aforesaid. 

(See  Walkings  Treatise  on  Copyhold^  vol.  ii.  81.) 

• 

If  a  court  baron  be  held  with  the  customary  court,  the  ^tyle  should  then 
as  follows : — 
or  of  )    '  •A  court  baron  and  general  [or  "  special,"  if  the  fact"]  [  •1341] 
)  customary  court  of lord  of  the  manor  of aforesaid. 


d  in  and  for  the  said  manor,  on,  Jfcc. 


(i)  If   tbere    be  %  tenant  in  poesession,    the  right  owner,  8  B.  &  C.  802. 
iMgfa  lie  pay  rent  to  a  irrongftil  claimant,        (e)  See  fbnns  refoned  to,  ante,  1889,  n.  (aV 
M  ie  a  MiBoieot  taktbg  of  uie  eeplt«  bj 


1841  raooaasDnros  oir  wbits  op  entet. 

Prkbjsmt. 


IUGBOir 
\        WRITBOV 


A.  B.  esq.  chief  steward  of  the  said  manor. 

suitors  sworn. 


^•»-         iFree 


E.  P.  Ac.   J 

O.  H.,  &c.  Copyhold  tenants  sworn. 

J.  R.  Beadle,  Ac.  (see  2  W<Ukins^  82.) 

When  the  style  of  the  court  has  been  properly  entered,  and  proelama* 
tion  made  by  oyer,  in  the  usual  way,  the  steward  is  then  to  say,  **  If  zxtf 
persons  will  enter  any  plaints, let  them  come  forth  and  they  shall  be  heard," 
(Scrog'g's  on  Courts^  42,  196.)  The  demandant  is  then  to  deliver  the 
draft  of  the  plaint,  and  prayer  of  process  to  the  steward,  who  is  thereupoia 
to  make  an  entry  thereof,  verbatim^  in  his  minute-book,  and  afterwa^ 
enter  the  same  on  the  court  rolls.  If  the  demandant  is  anxious  to  expe^ 
dite  the  suit,  he  should  at  the  same  time  (unless  it  has  been  previously 
agreed  to  be  done,)  require  the  steward  to  hold'a  customary  court  as  sooa 
as  possible,  and  if  he  refuse,  a  wrUten  request,  similar  in  substance  ti 
that  in  Walkings  Treatise  on  Copyholds^  (rol.  2.  p.  20,)  should  be  mada 
If  in  the  manor  there  are  only  two  general  courts  held  in  each  year,  stSt! 
special  or  set  courts  may  be  held  at  the  request  of  any  suitor,  the  exTtfMt 
whereof  is  to  be  paid  by  the  person  requiring  it.  The  next  court  haviuf  : 
previously  been  appointed  (which  should  not  be  held  within  three  ween; 
of  the  preceding  one),  the  steward  is  then  to  issue  a  summons,  returnable 
at  such  court. 

At  the  next  court,  being  the  return  day  of  the  summons,  the  copyhol| 
tenants  having  previously  been  duly  warned  to  attend,  the  steward  wfli 
then  enter  the  style  of  the  court,  and  cause  proclamation  to  be  made  M 
before  and  make  an  entry  of  the  summons  and  the  return  thereto  (lui 
Rast.  Ent.  130.)  He  will  then  say,  "If  any  person  will  be  essoigned,  «j 
rM842]  *6nter  his  plaint,  let  him  come  into  court,  and  he  shall  be  heard,"  ftol 
then,  **  A.  B.  appear,  or  you  will  loose  your  plaint,"  (Scr6gg'5,  19tM 
If  the  demandant  appears  by  his  attorney,  the  steward  is  then  to  enter  flij 
warrant  of  attorney  by  his  name,  or  the  two  first  letters  thereof,  overttll 
name  of  the  demandant,  (SeroggSy  196,  252.)  The  defendant  is  then  11 
bo  called  three  times,  as  follows  : — ^<  Appear  and  answer  to  A.  B.  inil 
plea  of  land,  &c.  {^stating  the  substance  of  the  plainty']  or  further  pi0i;6rij 
will  be  awarded  against  you,"  (Scroggs^  196.)  If  the  defendant  doM 
ncn  appear,  an  attachment,  ice,  should  be  prepared  at  such  second  oomt] 
If  the  defendant  appears,  the  steward  will  then  enter  the  appearance 
the  entry  of  the  plaint  and  prayer  of  process  as  follows :  **  O.  D. 
pears."  (Scroggs^  197.)  The  demandant  has  till  the  next  court  aften 
appearance  to  count  on  his  plaint,  but  in  order  to  expedite  the  suit,  it 
be  advisable  to  be  prepared  to  count  immediately  the  defendant  apj 
which  be  will,  in  aU  probaUlity,  do  at  the  return  of  the  summons. 

Pkint  in        [After  entering  the  style  of  the  courts  make  the  foBowtng  enity :] 
"*^  rf^'  -  '^*  ^^^  w^airt  comes  T.  0.  B.  in  his  own  proper  person,  and  oomplains' 

pn^aU  (^)  ^ Ctdhn on Ooiirti»  602.-^1  H.  kT.VA 

(If). 
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T.  B.  of  a  plea  of  land,  to  wit,  of  [12  messuages,  12  pottages,  12  yards,  nMrnn- 
12  gardens,  12  oat-houses,  and  12  acres  of  land,]  with  the  appurtenances,    ^^  " 


in  this  manor,  held  of  the  lord  this  manor,  as  of  his  said  manor  of  Ste-  nmr. 
bonbeath,  otherwise  Stepney,  according  to  the  custom  of  the  said  manor, 
tod  there  are  pledges  for  the  prosecution  of  the  said  plaint,  to  wit,  John 
Doe  and  Richard  Roe,  and  he  makes  protestation  to  prosecute  his  said 
plaiDt  in  the  nature  of  a  writ  of  our  lord  the  king  of  entry  sur  disseisinin 
the  post  (e)  at  the  common  law,  saying  that  the  said  messuages,  cottages, 
jards,  gardens,  out-houses,  and  land,  are  his  right  and  inheritance,  accord- 
ing to  the  custom  of  the  said  manor,  and  into  which  the  said  T.  B.  hath 
sot  entry,  unless  after  the  disseisin  which  E.  B.  thereof  unjustly,  and  with* 
oBt  judgment,  made  to  G.  S.  the  mother  of  the  said  T.  G.  B.  and  whose 
beir  he  is,  within  fifty  years  now  last  past,  <&c.  and  he  prays  that  process 
k  thereupon  made  to  him  against  the  said  T.  G.  B.  according  to  the  cus- 
tom of  the  said  manor ;  therefore,  according  to  the  custom  of  the  said 
^anor,  it  is  commanded  to  J.  D.  thq  bailiff,  or  of  the  lord  of  this  manor,  [  *1 843] 
and  an  officer  of  this  court,  that  according  to  the  custom  of  this  m.anor,  he 
lunmon  the  said  T.  B.  by  good  summoners,  that  he  be  here  at  the  next 
court  of  this  manor  to  be  holden  in  and  for  the  said  manor,  on  the  — — 

ibj  of next,  to  answer  the  said  T.  G.  B.  in  the  plea  aforesaid,  the 

lame  day  is  given  to  the  said  T.  G.  B.  here,  &c. 

.'^bonheath  manor,  ^      To  wit,  W.  L.  steward  of  the  said  manor,  to  J.  Mandate  or 
otherwise  >  D.  the  bailiff  and  minister  thereof,  greeting  > — ^Be-  ^""ons 

Stepney  manor.  )  causp  T.  G.  B.  complains  of  T.  B.  of  a  plea  of*  land,  ^^^^' 
to  wit,  of  [12  messuages,  12  cottages,  12  yards,  12  gardens,  12  out-houses 
fdid  12  acres  of  land,]  with  the  s^purtenanees,  in  this  manor,  held  of  the 
hti  of  this  manor,  as  of  his  said  manor  of  Stebonheath,  otherwise  Stepney, 
jlceording  to  the  custom  of  this  manor,  and  hath  made  protestation  to 
Jirosecute  bis  said  plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  en- 
Stj  sur  disseisin  in  the  post,  at  the  common  law,  saying  that  the  said  mes* 
Juages,  cottages,  yards,  gardens,  out-honses,  and  land,  are  his  right  and 
j&hentance,  according  to  the  custom  of  the  said  manor,  and  into  which  the 
laid  T.  B.  hath  not  entry,  unless  after  the  disseisin  which  E.  B.  thereof 
pjostly,  and  without  judgment,  made  to  G.  S.  the  mother  of  the  said  T. 
p.  B.  and  whose  heir  he  is,  within  fifty  years  now  last  past ;  therefore  I 
|ommand  you,  that  according  to  the  jcustom  of  the  said  manor,  you  sum- 
pan  the  said  T.  B.  by  good  summoners,  that  he  be  here  at  the  next  court 

|f  this  manor,  to  be  holden  in  and  for  the  said  manor,  on  the day  of 

^i— -next,  to  answer 'the  said  T  G.  B.  in  the  plea  aforesaid,  and  hare 
^en  and  there  the  summons  and  this  writ.     Given  under  my  hand  and 

leal,  the day  of in  the year  of  the  reign  of  King  William 

fte  Fourth. 

.    On  the  above  writ  the  defendant  must  be  summoned  upon  the'land  de-  DirMtions 
handed,  and  proclamation  of  the  summons  should  be  made  on  some  Sun-  !^J^^ 
iay,  14  days  at  least  before  the  return  of  the  summons,  at  the  door  of  the  Sigt. 
Wffuh  nearest  the  land.    For  this  purpose,  the  bailiff  to  whom  the  sum- 

(•)  Bee  Kitchen  on  Conrto,  608. 
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• 

nomtD^  xaonn  is  directed,  sbould*  as  soon  as  he  can  after  the  holding  of  the  conrt, 
mm  OT  ^^^  ^^  leeist  15  days  before  the  retam  of  the  sammons,  go  4a  the  day-time, 
■insT.    upon  the  most  conspicuous  part  of  the  estate  in  question,  with  at  least  tvro 
persons  resident  within  the  manor,  and  they  should  cite  or  warn  the  de- 
fendant to  appear  at  the  return  of  the  sammons,  by  sticking  ap  a  white 
[*1844]  *wand  or  stick  on  the  land  demanded,  the  sammons  shonld  be  read  aloud, 
and  it  would  be  advisable  to  leave  a  copy  thereof  on  the  wand  or  stick; 
the  respective  occupiers  of  the  premises  should  also  be  desired  to  attend, 
whilst  this  is  done,  and  if  they  refuse,  shoald  be  informed  of  the  nature  and 
object  of  the  process,  and  at  whose  suit  it  is  issued ;  it  would  also  be  ad* 
visable  to  warn  or  summon  the  defendant  personally  to  appear,  and  to  de- 
liver to  him  a  copy  of  the  writ  of  summons.     (See  Booth  on  Real  Actions^ 
p.  4t.—DaUon's  office  of  Sheriffy  149,  and  8  Bla,  Com.  279.) 

The  directions  of  the  Statute  81  Eliz.  c.  6.  s.  2.  must  next  be  ob- 
served ;  by  this  it  is  enacted,  that  after  every  summons  upon  the  land,  in 
any  real  action,  14  days  at  the  least  before  the  day  of  the  return  there(rf^ 
proclamations  of  the  summons  shall  be  made  on  a  Sunday,  immediate^ ! 
after  divine  service  and  sermon,  if  any  sermon  there  b^,  and  if  no  sermoa ; 
there  be,  then  forthwith  after  divine  service,  at  or  near  to  the  most  usoal 
door  of  the  church  or  chapel  of  that  toWn  or  parish  where  the  land  where»; 
upon  the  summons  is  made  doth  lie,  and  those  proclamations  so  made  t|.i 
aforesaid,  shall  be  returned,  together  with  the  names  of  the  summoneiil'i 
The  proclamations  should  be  made  by  the  bailiff  of  the  manor  to  when  I 
the  writ  of  summons  is  directed. 

The  sammons  must  be  executed  in  the  day-time,  between  san-risiiif ; 
and  sun-set,  and  not  before  or  afterwards,  and  there  most  be  two  sammoi»*| 
ers;  as  there  is  great  contrariety  ia  the  directions  for  the  execution  of  i 
precept  of  summons  in  the  old  books,  the  safest  way  is  to  execute  it  iti 
two  methods ;  first,  let  the  two  summoners  (who  should  be  of  the  honK! 
age)  fasten  a  copy  of  the  precept,  subscribed  with  the  summoners'  name^j 
to  a  stick,  and  fix  the  stick,  with  the  copy  of  sammons  so  annexed,  a|j 
some  conspicuous  part  of  the  land  in  question ;  secondly,  the  8ammoiiaii| 
shoald  serve  the  tenant  with  another  copy  of  the  summons  of  precew 
showing  him  the  original  in  the  usual  manner  of  executing  process,  awj 
they  shoald  at  the  same  time  verbally  warn  him  to  keep  his  dajr  of  theflH 
turn,  and  to  name  the  day,  to  name  the  demandant,  and  to  name  the  Isfllj 
demanded ;  this  indeed  will  be  effectually  done  by  reading  the  precept Idj 
him  when  executed  ;  the  bailiff  should  endorse  on  the  precept  the  returt 
as  below,  and  deliver  in  the  same  to  the  steward  on  or  before  the  neil 
court  day. 

Other  pro-      Let  the  demandent  attend  the  court  baron  in  person, and  get  the  plaiKi 
«eeding»in  ^^^  award  of  proccss  entered  on  the  rolU 

manor  * 

oonrt,  on 

plaint  in        By  virtuo  of  this  precept  to  me  directed,  I  have  summoned  by  _ 

wit  cJ^^    summoners,  to  wit, and  —  good  and  lawful  men  of  the  manor 

try.  ^  ^'  0.  the  within  named  E.  G-.  that  she  be  at  the  place  and  time  within  "*' 

R«toniof 
precept. 


pfiOOBSDDras  on  wbtib  of  entbt.  ^1846 

tboed,  to  answer  the  within  named  *G.  G.  the  younger,  of  the  plea  within  nM»D- 
mentioned,  as  by  the  said  precept  I  am  within  commanded.  inmor 

<  The  answer  of  A.  B.  bailiff.  wktkx. 

A.  B. 
Summoners  of  the  within  named  E.  6.    {    and 

CD. 

Manor  of  C.  in  the  )      The  general  court  baron  of  Sir  6.  W.  P.  bart.,  Entry  of 
county  of  H.         J  lord  of  the  said  manor,  here  holden  in  and  for  the  J^^^^^^^ 
same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  same  ma-  admission 
Dor,  on the day  of ,  &c.  otprochein 

amie  for 

!  demuid- 

A.  B.         '  ant»  and 

C.  D.  appear- 

E.  F.,  Ac.         Z:£ 

within- 

It  was  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  ttructions. 
die  said  court  baron,  that  according  to  the  custom  of  the  manor  aforesaid, 
it  should  summon  by  good  summoners,  E.  6.  to  be  here  at  this  court, 
to  answer  G.  G.  the  younger,in  a  plea  of  land  by  his  plaint,  protesting  to 
prosecute  the  same  in  the  nature  and  form  of  a  writ  of  our  lord  the  king, 
of  entry  sur  disseisin  en  leper  Sf  cuiy  according  to  the  custom  of  the  said 
manor.  And  now  here  at  this  court  comes  the  said  G.  G.  the  younger, 
in  his  proper  person;  and  the  said  bailiff  now  here  witnesseth,  that, 
he  hath  summoned  by  good  summoners,  to  wit  S.  H.  and  W.  G.  good  and 
lawful  men  of  the  manor  of  C.  the  said  E.  G.  to  be  here  at  this  court, 
to  answer  the  said  G.  G.  the  younger,  in  the  plea  aforesaid,  as  it  was  com- 
xnanded  him  by  the  court  here,  &c. 

*And  hereupon  the  sai^G.  G.  the  younger,  showeth  to  the  court  here,  [*1846] 
ftat  he  the  said  G.  G.  the  younger,  is  an  infant  under  the  age  of  twenty- 
one  years,  wherefore  he  prays  the  court  here  to  assign  unto  him  A.  B.  of 
0.  in  the  county  of  D.  (name  his  additUm)  as  the  next  friend  of  him  the 
/bid  *  G.  G.  the  younger,  to  prosecute  the  said  plaint  in  the  nature  and 
Ibrm  aforesaid,  against  the  said  E.  G.  wherefore  the  said  A.  B..is  admit- 
ted by  the  court  here  to  prosecute  the  said  plaint  in  the*nature  and  form 
aforesaid,  for  the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age 
iof  twenty^one  years,  against  the  said  E.  G. 

(If  Mrs*  G.  appears,  here  enter  her  appearance.    If  by  attorney,  it  is 
en  the  comn^on  form,  thus  :) 

;    E.  G.  puts  in  her  place  A.  B.  against  the  said  G.  G.  the  younger  in  a 
plea  of  land,  and  hereupon  G.  G.  the  younger,  [here  follows  the  count."] 

Let  this  be  entered  upon  the  book  inmiediately  following  the  plaint ; 

then  let  the  demandant  personally  appear  with  his  friend,  and  pray  that  the 

Jatter  be  admitted  to  prosecute  for  him,  which  the  steward  will  then  grant, 

jmd  the  remainder  of  the  entry  from  the  mark  *  will  be  then  inserted.  The 

jrteward,  upon  the  appearance  of  the  tenant,  or  her  attorney,  will  enter 

the  appearance  at  his  discretion.    If  there  be  no  appearance,  we  may 

enter  the  default,  and  award  the  grand  cape  afterwards.  J.  J. 


IMS 
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IMOBOir 


Coant in 
same  pro- 
oeedings 

(/)■ 


Manor  of  0.  in  the  )     The  general  court  baron,  &o.  &o.  &q.  the 

county  of  H.        J  day  of ,  in  the  year  of  our  Lord' . 

G.  G.  the  younger,  by  J.  D.  who  is  admitted  by  the  court  here  to  proi- 
ecnte  for  the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age  of 
twenty-one  years,  as  the  next  friend  of  the  said  G.  G.  the  younger,  de- 
mands against  E.  G.  [two  messuages,  four  barns,  four  stables,  eight 
gardens,  eight  orchards,  100  acres  of  land,  100  acres  of  meadow,  100 
acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze  and  heath,  and 
100  acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the 
pfirish  and  manor  of  C.  in  the  said  county  of  H.  which  he  claims  as  hi8 
right  and  inheritance,  to  be  holden  of  the  lord  of  the  said  manor  by  the 
rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by 
the  i^ent  and  services  therefore  due  and  accustomed  ;  and  into  which  said 
[^1847]  messuages,  lands,  tenements,  and  premises,  with  *the  appurtenances,  the 
said  E.  G.  hath  not  entry,  but  by  G.  G.  the  elder,  to  whom  B.  G.  demised, 
the  same,  who  therefore  unjustly,  and  without  judgment  disseised  H.  Gi^i 
father  of  the  said  G.  G.  the  younger,  (of  which  said  H.  G.  he  the  said  G^j 
G.  the  younger,  as  to  the  said  messuages,  lands,  tenements,  and  premisefl^ 
with  the  appurtenances,  is  heir  according  to  the  custom  of  the  said  manoif! 
within  fifty  years  now  last  past,  &c.    And  thereupon  he  says,  that  tihl 
said  H.  G.  father  of  the  said  G.  G.  the  yoang^r,  (of  which  the  said  H.  w 
he  the  said  G.  G.  the  younger,  as  to  the  said  messuages,  lands,  tenemen" 
and  premises,  is  heir,  according  to  the  custom  of  the  said  manor,) 
.  seised  of  the  said  messuages,  lands,  tenements,  and  premises,  with 
appurtenances,  in  his  demesne  of  fee  and  right,  by  the  rod,  at  the  will  ofi 
the  lord,  according  to  the  custom  of  the  said  manor,  by  the  rent  and  seij| 
▼ices  therefore  due  and  accustomed  in  the  time  of  peace,  in  the  time 
our  lord  the  now  king,  by  taking  thereof  esplees  to  the  value,  &c. ; 
from  the  said  H.  G.  the  right  and  inheritance,  &c.  descended  to  the 
G.  G.  the  younger,  who  now  demands  as  son  and  heir,  &c. ;  and  i 
which,  &G.  and  thereupon  he  brings  suit,  &c. 


InBtnio- 
tions. 


Fonnof 
plaint  as 
itoordad. 


After  appearance  entered,  as  ante,  1847,  or  otherwise,  enter  this  c 
and  let  a  copy  of  it  be  delivered  to  tenant's  attorney,  or  to  herself,  i 
appear  in  person  and  appoint  no  attorney. 

Manor  of  0.  in  the  |      The  general  court  baron  of  Sir  G.  W.  P. 

county  of  H.      )  lord,  &c.  held  the day  of ,  in  the  year 

our  Lord ,  before  J.  J.  gentleman,  steward  here. 


rr  (  W.  N. 

Homage  sworn  j  ^    q 


G.  G.  the  younger,  comes  to  this  court  in  his  proper  person,  and 
plains  against  E.  G.  in  a  plea  of  land,  to  wit,  [two  messuages,  four  Y 
four  stables,  eight  gardens,  eight  orchards,  100  acres  of  land,  100 
of  meadow,  100  acres  of  pasture,  100  acres  of  wood,  100  acres  of  fni 
and  heath,  and  100  acres  of  land  covered  with  water]  with  the  appoi^ 
nances,  in  the  parish  and  manor  of  C.  in  the  said  county  of  H.  and 
the  said  G.  G.  the  younger,  hath  found  pledges  to  prosecute  his  plai 

(/  )  Sea  fiwrn  in  2  Hen.  Bla.  444,  at  the  suit  of  aiiigneei  of  a  baokrapi. 
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ibresaid,  to  wit,  John  Doe  and  Bicbard  Boe,  and  he  makes  protestation 
io  prosecute  •his  said  plaint  of  the  premises  aforesaid,  with  the  appnrte-  ^^^"f 
lances,  in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry  kxtbt. 
AH"  disseisin  en  le  per  8f  cui^  saying  that  the  said  premises,  with  the  appnr- 
teoances,  are  the  right  and  inheritance  of  him  the  daid  G.  G.  the  younger, 
to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  and  into  which  said  prem- 
ises, with  the  appurtenances,  the  said  E.  G.  hath  not  entry  but  by  G.  G. 
the  elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly,  and  with- 
out judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  younger  (of 
irhich  said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the  said  premises, 
vith  the  appurtenances,  is  heir,  according  to  the  custom  of-  the  said  ma- 
nor), within  fifty  years  now  last  past,  &c. ;  and  thereupon  the  said  G.  G. 
Ae^yoaoger,  prays  process  to  be  made  to  him  against  the  said  E.  G.  ac- 
eording  to  the  custom  of  the  said  manor ;  therefore,  according  to  the  cus- 
tom of  the  said  manor,  it  is  commanded  A.  B.  bailiff  of  the  manor  afore- 
lud,  and  ofiQcer  of  the  said  court  baron,  that  according  to  the  custom  of 
tte  manor  aforesaid,  he  summon,  by  good  summouera,  the  said  E.  G.  that 
lie  be  at  the  next  court  baron,  of  Sir  G.  W.  P.  bart.  lord  of  the  said  ma- 
^or,  to  be  held  in  and  for  the  same,  before  J.  J.  gentleman,  his  steward 

^re,  of  the  manor  afoesaid^  on  the day  of next,  to  answer  the 

lad  G.  G.  the  younger,  of  the  plea  aforesaid,  Ao*    The  same  day  is  given 
I)  the  said  G.  G.  the  younger,  here,  &g. 

lanor  of  C.  in  the  )     J.  J.  gentleman,  steward  of  the  court  baron  of  Steward's 
*    county  of  H.       )  Sir  G.  W.  P.  bart.  lord  of  the  said  manor,  to  A.  SIJ^^^^. 

K.  bailiff  of  the  same  manor,  greeting : — ^Whereas  G.  G.  the  younger, 
IS  complained  against  E.  G.  in  a  plea  of  land,  in  the  parish  of  G.  and 
Imnor  aforesaid,  which  the  said  G.  G.  the  younger  claims  as  his  right  and 
kheritance,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the 
viUof  the  lord,  according  to  the  custom  of  the  said  manor,  and  hath  made 
|h)testation  to  prosecute  his  said  plaint  in  nature  and  form  of  a  writ  of 
iBr  lord  the  king,  of  entry  sur  disseisin  en  le  per  Sf  cui.  And  whereas 
p.  D.  has  been  assigned  by  the  Court  as  the  next  friend  of  him  the  said 
U  6.  ihe  younger,  to  prosecute  the  said  plaint,  in  the  nature  and  form 
;tE)re8aid,  against  the  said  E.  G.,  I  therefore  command  you,  that  ac- 

Krding  *to  the  custom  of  the  said-  manor,  you  summon  by  good  summon-  [*1349 1 
B  the  said  E.  G\  that  jshe  be  here  at  the  next  court  baron  of  the  said  Sir 
C.  W.  P.  bart.  lord  of  the  said  manor,  to  be  held  in  and  for  the  said  ma- 
nor, on the day  of next,  at  two  o'clock  at  noon,  at  the 

koQse  known  by  the  name,  £c.  <fcc.  within  the  said  manor,  to  answer  the 
ndd  Gr.  O.  the  younger,  of  the  plea  aforesaid,  and  how  you  shall  have  ex-' 
^ecQted  this  precept,  certify  to  me  at  the  same  day  and  place,  and  have 
then  and  there  this  precept.     Given  at  the  court  baron  of  the  ma- 
aforesaid,  under  my  seal,  this day  of in  the  year  of  our 

J.  J.  (L.  S.) 
To  A  B.  bailiff  of  the  manor  of  0. ) 
in  the  county  of  H.  j 

(jg)  See  the  rBtunis  thereto,  ante,  1344,  5. 

Vol.  m.  44 
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Manor  of  0.  in  the  )      The  general  court  baron  of  Sir.  G.  W.  P.  bac| 
moa  OH        county  of  H.       J  lord  of  the  said  manor,  here  holden  in  and  for  l|| 
^^^j^  same  manor,  before  J.  J.  gentleman,  his  steward  there  of  the  same  nuf 
Adminifl-    nor,  ou  the day  of in  the  year  of  our  lord . 

tratlon  of 

prochHn  (  A.  B, 

r^.^.  Homage  sworn  I  0.  D. 

unt,  entry  (  E.  F.,  £c. 

mon8?of  And  now  herp  at  this  court  comes  the  said  G.  Q.  the  younger,  in  hi 
de&ait  of  proper  person,  and  shows  to  the  court  here,  that  he  the  said  G.  G.  thl 
tenimt.and  youngcr,  is  an  infant  under  the  age  of  twenty-one  years  ;  wherefore  Im 
grand  ^  prays  the  court  here  tq  assi^  unto  him,  J.  D.  of  C,  in  the  county  of  Bt 
oape.  aforesaid,  gentleman,  as  the  next  friend  of  him  the  said  G.  G.  the  young" 
er,  to  prosecute  his  plaint  against  E.  G.  in  a  plea  of  land  (to  ^it)  [ 
messuages,  four  barns,  four  stables,  eight  gardens,  eight  orchards,  1 
acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres 
wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  covered 
water,]  with  the  appurtenances,  in  the  parish  and  manor  of  G.  in  the 
county  of  H.  protesting  to  prosecute  his  said  plaint  of  the  premises  afo 
said,  with  the  appurtenances,  in  the  nature  and  form  of  a  writ  of  onrlo 
the  king,  of  entry  sur  disseisin  en  le  per  Sf  cui,  saying  that  the  said  m 
suagcs,  lands,  tenements,  and  premises,  with  the  appurtenances,  are 
right  and  inheritance  of  him  the  said  G.  G.  Che  younger,  to  be  holden 
the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord  according 
[•1850]  the  custom  of  the  said  manor,  by  the  rent  and  services  therefore  *due 
accustomed.  And  into  which  said  messuages,  lands,  tenements, 
premises,  with  the  appurtenances,  the  said  E.  G.  hath  not  entry,  but 
G.  G.  the  elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjasd; 
and  without  judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  you 
er  (of  which  said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the 
messuages,  lands,  tenements,  and  premises,  with  the  appurtenances,,! 
heir,  according  to  the  custom  of  the  said  manor,)  within  fifty  years  'no^ 
last  past,  <&c.  Wherefore  the  said  J.  D.  is  admitted  by  the  court  hereMJ 
prosecute  the  said  plaint  in  the  nature  and  form  aforesaid  for  the  said  G« 
G.  the  younger,  who  is  an  infant  under  the  age  of  twenty-one  years, 
against  the  said  E.  G.  And  it  was  commanded  A.  B.  bailiff  of  the  manor 
aforesaid,  and  officer  of  the  said  court  baron,  that  according  to  the  custofll^ 
of  the  manor  aforesaid,  he  should  summon,  by  good  summoners,  tbe 
E.  G.  to  be  here  at  this  court,  to  answer  the  said  G.  G.  the  younger,  if 
the  said  plea  of  land,  by  his  said  plaint,  protesting  to  prosecute  the  di 
in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry  surdisseiA 
en  le  per  Sf  cui^  according  to  the  custom  of  the  said  manor,  and  no 
here  at  this  court  on  this  day,  comes  the  said  G.  G.  the  younger,  by  ' 
said  J.  D.  his  next  friend  aforesaid,  and  offers  himself  against  the 
E.  G.  of  the  said  plea  aforesaid,  and  she  comes  not,  but  makes  defaal 
and  the  said  bailiff  now  here  witnesseth,  that  he  hath  summoned,  bf 
good  summoners,  to  wit,  S.  H.  apd  W.  C.  good  and  lawful  men  of  tto 
manor  of  0.  the  said  E.  G.  to  be  here  at  this  court  to  answer  th6  said  (}• 
G.  the  younger,  in  the  plea  aforesaid.  Therefore,  according  to  the  custom 
of  the  manor  aforesaid,  it  is  considered,  that  the  messuages,  lands,  tone-j 
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Ets,  aod  promises  aforesaid,  with  the  appurtenances,  be  taken  into  the 
1  of  the  lord,  &c.  and  the  day,  <fec.  And  it  is  commanded  to  the  toits?! 
bailiff  of  the  manor  aforesaid,  and  officer  of  the  said  court  baron,  that  bmtby. 
Koording  to  the  custom  of  the  manor  aforesaid,  he  summon,  by  good 
nmmoners,  the  said  E.  Gr.  that  she  be  at  the  next  court  baron  of  the  said 
Sr.  6.  W.  P.  bart.  lord  of  the  said  manor,  to  be  holden  in  and  for  the 
lame  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  manor 

ifcresaid,  on  the  — ^ —  day  of  ^ next,  at  two  o'clock  at  noon,  at  the    * 

koose  known  by  the  name,  &o.  &c.  of  C.  aforesaid,  to  answer  the  said 
M»  G.  the  younger,  as  well  of  the  principal  plea  as  of  the  default  afore- 
prid.    The  same  day  is  given  to  the  said  G.  G.  the  younger  here,  &c. 

Mtmr  of  G.  in  the  )      J.  J.  gentleman,  steward  of  the  court  baron  of  Sir  Seoond 
County  of  H.      ]  G.  W.  P.  bart.  lord  of  the  same  manor,  to  A.  B.  sommong. 
Hffi  of  the  same  manor,  greeting : — ^Take  into  the  hand  of  the  lord  of  ^!±i^. 
said  manor,  by  the  view  of  good  and  lawful  men  of  the  same  manor,  stmctions 
0  messuages,  four  barns,  four  stables,  eight  gardens,  eight  orchards,  ^»^  P''*^" 
acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres  ^'^^'^K^- 
wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  covered 

water,]  with  •the  appurtenances,  in  the  said  parish  and  manor  of  C.  [*1351J 

tike  county  aforesaid,  whicti  G.  G.  the  younger,  in  the  said  court  baron, 

claims  against  E.  6.  as  his  right  and  inheritance,  to  be  holden  of  the 

of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to  the 

torn  of  the  said  manor,  by  the  rents  and  services  therefore  due  and  ac- 

ed,  and  the  same  taking,  and  the  day  thereof,  make  known  to  me, 

summon,  by  good  summoners,  the  said  E.  G.  that  she  be  here  at  the 

t  court  baron  of  the  said  Sir  G.  W.  P.  bart.  lord  of  the  said  manor, 

be  holden  in  and  for  the  said  manor,  on the day  of 

Lt  ihereapon,  to  answer  and  show,  as  well  of  the  principal  plea,  as 

fore  she  was  not  here  at  the  last  court,  as  she  was  summoned,  and 

re  you  then  there  the  names  of  those  by  whom  you  shall  make  this  view 

id  ^mmons,  and  this  precept.     Given  at  the  court  baron  of  the  manor 

dd,  under  my  seal,  tliis day   of in  the  year  of  our 

)rd . 

J,J.  (L.  S.) 

By  virtue  of  this  precept  to  me  directed,  I  have,  on  the day  of  Return. 

-r-  in  the  year  within  written,  by  the  view  of  A.  B.  and  0.  D.  good 

lawful  men  of  the  manor  of  0.  taken  into  the  hand  of  the  lord  of  the 

manor,  the  messuages,  lands,  tenements,  and  premises,  with  the  ap- 

^nances,  \fithin  written,  as  by  the  said  precept  I  am  within  command- 

and  I  have  also  summoned,  by  good  summoners,  to  wit,  E.  F.  and 

H.  good  and-  lawful  men  of  the  manor  of  C.  the  said  E.  G.  that  she 

at  the  place  and  time  within  mentioned,  to  answer  the  within-named  G. 

tiie  younger,  as  I  am  within  directed. 


Smnmoners  of  the  within-named  E.  G. 

The  answer  of  A.  B.  bailiff. 
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nocMKD-      The  within  process  must  be  executed  in  die  same  manner  as  the  origi* 
^Brra^of   ^^^  process  in  this  sait  was,  as  it  is  oertainly  doubtful  whether  the  wordi 
ENTAT.    ^^  Take  into  the  hands  of  the  lord,"  are  more  than  form.    If  the  tenant 
*  DireotioDs.  make  default  again  at  the  next  oourt,  and  does  not  serve  her  former  defaalt, 
the  demandant  will  have  judgment  of  seisin.     As  to  that  part  of  this  pro- 
cess which  relates  to  the  view,  and  taking  the  premises  into  the  lord's 
r  ^852]  hands,  I  cannot  by  any  *means  discover  the  mode  of  executing  it,  bat  I 
rather  think  it  may  be  best,  in  this  instance,  for  the  bailiff  to  tako  wiib 
him  the  viewers  (who  must  bQ  distinct  men  from  the  summonors)  to  the 
lands,  and  verbally  take  possession  of  them  for  the  lord,  when  the  view- 
ers have  viewed  them. 

J.J. 

Entry  of  Manor  of  C.  in  the  )  The  general  court  baron  of  Sir  Q-.  W.  P.  baro- 
eSot^t  '  county  of  H.  )  net,  lord  of  the  said  uianor  here  holden,  in  and  for 
tenant--     the  Same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  same 

return  of    manor,  on  the day  of in  the  year  of  our  Lord  — — . 

?!^ieMe*  ^^^  nowhere  at  this  court  comes  the  said  G.  G.  the  younger, by  the  said 
ofdeflralt.  J-  D.  his  next  friend  aforesaid,  and  offers  himself  against  the  said  E.  O. 
^eount,  of  a  plea  of  [messuages,  four  bams,  four  stables,  eight  gardens,  eight 
Mt'iHm-  orchards,  100  acres  of  land,  100  acres  of  m.eadow,  100  acres  of  pasture, 
parlance.  100  acres  of  wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land 
covered  with  water,]  with  the  appurtenances,  in  the  parish  and  manor  of 

C.  in  the  said  county  of  H.  which  he  claims  as  his  right  and  inheritance, 
to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  by  the  rent  and  servicea 
therefore  due  and  accustomed,  and  into  which  said  messuages,  lands,  tone* 
ments,  and  premises,  with  the  appurtenances,  the  said  E.  O.  hath  not 
entry  but  by  G.  G.  the  elder,  to  whom  B.  G.  demised  the  same,  who 
thereof  unjustly,  and  without  judgment,  disseised  H.  G.  father  of  the  said 
G.  G.  ];he  younger  (of  which  said  H.  G.  he  the  said  G.  G.  the  younger, 
as  to  the  said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances, is  heir,  according  to  the  custom  of  the  said  manor,  within  fifty 
years  now  last,  &o. 

And  the  said  E.  G.  being  solemnly  called,  comes  by  T.  S.  her  attor- 

[  •ISSS]  ney,  and  the  said  E.  G.  heretofore,  to  wit,  on  the May  of 

last  past,  made  default  hereafter  she  was  summoned,  &c.  so  that  it  was 
then  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  the 
said  court  baron,  that  he  should  tako  into  the  hands  of  the  lord  of  the  said 
manor  the  messuages,  lands,  tenements,  and  premises,  with  the  appurte- 
nances aforesaid,  &c.  and  the  day,  &o.  and  that,  according  to  the  custom 
of  the  manor  aforesaid,  he  should  summon,  by  good  summoners,  the  said 

E.  G.  to  be  here  at  this  day,  to  wit,  on  the day  of*——  in  the  year 

of.  our  Lord  -— -  then  next  following  to  answer  the  said  G.  G.  the 
younger,  as  well  of  the  principal  plea  as  of  the  default  aforesaid,  Axu 
And  the  bailiff  now  here  witnesseth  the  day  of  the  taking,  &q.  and  the 
summons,  <tc.  and  thereupon  the  said  G.  G.  the  younger,  by  the  said  J. 

D.  his  said  next  friend  in  court,  here  remits  and  releases  to  the  aforesaid 

E.  G.  her  default  aforesaid,  which  she  made  here  on  the  said day 

of last  past,  and  the  said  G.  G.  the  younger,  by  the  said  J.  D.  bis 
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sad  oext  friend,  demands  against  tbe  said  E.  G.  two  messoageei,  ^•-<—  pboohd^ 

(Ch  an  wUh  the  count  to  the  end;  and  afl^r  ihe  words  ^^  suit,  &c."  add  ^^^^^ 
m  impaarlajicey  thus ;) 


And  the  said  E.  6.  prays  leave  to  imparl  thereto  here  nntil  the  next  Impar- 
coart  baron  of  the  said  Sir  G.  W.  P.  baronet,  lord  of  the  said  manor,  to  ^""^ 
he  bolden  in  and  for  the  same  manor,  before  J.  J.  gentleman,  his  steward 

there,  of  the  manor  aforesaid,  on       ■    tbe day  of next.     And 

sbe  bath  it,  &c.    The  same  day  is  given  to  the  said  G.  G.  the  younger, 
bere.  &c. 

N.  B.    This  suit  was  afterwards  compromised,  but  see  another  impar- 
bmce  and  plea  below. 

Xaoor  of  G.  in  the  )     The  general  court  baron,  Ac.  (the  usual  tide)  on  Aiudiiv 
counfy  of  H.      j  the  — ^  day  of in  the  year  of  our  Lord  — — .  £So?^ 

And  now  here  at  this  court  comes  as  well  the  said  G.  G.  the  younger, 
\j  the  said  J.  D.  his  said  next  friend,  as  the  said  E.  G.  by  the  said  T. 
1 8.  her  attorney  aforesaid.  And  the  said  E.  G.  further  prays  leave  to  im- ' 
'pari  to  the  count  aforesaid  here  until  the  next  court  baron  of  the  said  Sir 
0.  W.  P.  baronet,  lord  of  the  said  manor,  to  be  holden  in  and  for  the 
[nme  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  tiie  manor 

afcresaid,  on  the day  of next,  and  she  hath  it,  &o.    The  same 

'.  jtT  is  given  to  the  said  G.  G.  the  younger,  here,  Ac. 


•• 


Manor  of  G. 
tbe  county  of  H 


. 


G.  ) 

it  the  suit  of  >     And  .the  said  E.  G.  by  T.  S.  her  attorney,  comes  Teiiant?t 

G.  1  and  defends  her  right  when,  Ac.  and  'says,  that  the  P^®*  ^*^* 

^  6              >                     /I.               [•1854] 

^^(4)  In  a  writ  of  entiy  twr  abatementt  in  the  came  seised  of  the  messuages,  and  afterwards 

^'•od  pit,  tbe  demandant,  hy  his  count,  de-  devised  them  to  S.  the  wife  of  R  D.  C.  and 

luaded  $ix  messoages,  Hx  mills,  tux>  barns»  her  heirs  forever;  that  R-  D.  C.  and  8.  his 

teo  itabks,  nx  out-bduses,  fix  yards,  hoo  gar-  wife,  in  right  of  the  said  S.  thereby  became 

,  ^,  two  orchards,  one  hundred  acres  of  an^  Seised  in  fee,  and  afterwards  levied  a  fine  to 

'Mthad^  one  hundred  acres  of  meadow  hind,  the  tenant  wiiUi  proclamations  "of  all  the 

.  ivibiM^rci^  acres  of  pastore  land,  on^AumfreiJ  said  tenements  in  the  introdoctory  part  of 

"^    i  of  woodland,  one  hundred  acres  of  under-  the  plea  mentioned,  and  tbe  land  whereon  the 

,  one  hundred  acres  of  land  covered  with  said  buildings  now  stand,  by  the  description 

,taA  one  hundred  aores  of  other  .land,  of  four  meeeuagett  one  cloth  mill,  four  barns^ 

the  appurtenances,  and  stated  his  title,  four  ttableSf  one  toharf,  four  curtilages^  four 

eooain  and  heir  of  one  R.  S.,  upon  whose  gardene^four  orchards^  thirty  acres  of  land, 

ith  one  R.  T.  abated,  and  devised  the  estate  thirty  acres  of  meadow,  and  thirty  acres  of 

ft>B.  C.  and  S.  his  wife,  by  whom  the  ten-  pasture,  trith  the  appurtenances,**  .as  by  the 

ksd  entry.    The  tenant  as  to  the  said  mes^  said  fine  and  proclamation  made  thereon  now 

ts,  nulls,  barns,  stables,  out-houses,  gar-  remaining  of  record  in  the  court  of  the  Bench 

vod  orchards,  and  thirty  acres  of  land,  here  more  ftiUy  appears.    The  tenant  then 

J  acres  of  meadow,  and  thirty  aores  of  averred  that  after  Uie  levying  of  the  fine  he 

re,  with  the  appurtenances,  jMirce/  of  the  entered  into  the  messuages,  &c.  and  concluded 

lend  in  the  said  count  mentioned,  siad  his  plea  by  praying  judgment  '*  if  the  de- 

tfaftt  the  demandant  ought  not  to  have  his  mandant  ought  to  have  his  seisin  of  and  in 

"  i  of  tbe  messuages  or  tenements,  with  the  the  messuages  or  t^ements  with  the  land  and 

sod  appurtenances  in  the  said  count  men-  appurtenances  in  the  said  count  mentioned. 

1>  or  any  part  thereof;**  and  pleaded  that  To  this  plea  the  demandant  demurred  specially, 

8.  being  seised  of  the  messuages,  &c.  de-  assigning  for  causes;  first,  that  the  plea  was* 

*  the  same  to  R.  T.  in  fee,  that  R.  T.  be-  double,  for  aUeging  the  deviu  by  R.  S.  to  R. 
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vBooKKD-  gaid  (J.  H.  the  father  of  thesaiH  G.  G.  the  yoanger,  was  not  seised  of 
WBITS  oj^  ^^®  B^i'^  messuages,  lands,  tenements,  and  premises,  with  the  a{q)iirte- 
nances,  in  manner  and  form  as  the  said  G.  G.  the  yonnger,  by  his  plaint 
and  declaration  above  supposes.  And  of  this  she  puts  herself  upon  the 
country,  &c. 


\m    I 


[1855]  TROCEEDINGS  RELATIVE  TO  WRITS  OF  RIGHT. 


Pracipe  Berkshire^  to  wit. — Command  0.  D.  (z)  (the  tenant  of  the  freehold^) 
suit^*  **  ^^^^  justly  and  without  delay,  she  render  to  A.  B.  and  E.  his  wife,  [foor 
husband  messtiages,  four  gardens,  and  four  acres  of  land,]  with  the  appurtenances, 
and  wife  in  the  parish  of  T.  in  Berkshire,  which  they  claim  to  be  the  right  and  in- 
^^^'  heritance  of  the  said  E.     Returnable  on  — (a  general  return  day:) 

m 

/ 

Writ  of  William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of 

dominm^  Great  Britain  and  Ireland  king,  defender  of  the  faith,  Ac.  to  the  sheriff 

remuitcu'  of  [Sussex,]  greeting : — Command  C.  D.  (&)  that  justly  and  without  delay, 

riam  (c).   h^  render  unto  A.  B.  [one  piece  of  garden  ground,  containing  in  length  59 

feet,  and  in  breadth  27  feet,  and  one  curtilage,]  with  the  appurtenances  ia 

the  borough  of  H.  which  the  said  A.  B.  claims  to  be  his  right  and  ioher- 

itance,  and  to  hold  of  us  in  chief  (ef),  and  whereof  he  complains  that  tbd 

said  C.  D.  unjustly  deforces  him,  and  unless  he  shall  do  so ;  and  if  the 

said  A.  B.  shall  give  you  security  to  prosecute  his  claim,  then  summons, 

T.  and  l^  R  T.  to  S.  the  wife  of  R.  D.  G.  and  words   quia  dominw    remint  curiam  ;  Mt 

also  the  fine  levied  by  R.  D.  C.  and  S.  his  wife  Booth  on  Real  Actions,  91.— 2  Saimd.  45,  n.  4. 

to  the  tenant,  either  being  a  sufficient  answer;  r~Fitz.  N.  B.  5,  F.  6  B.  7th  ed.    The  ffo- 

second ly,  ihdX  thongh  £e  plea  began  by  se-  ceedings  in  a  writ  of  rightare  Tery  ablj  pomt- 

lecting  part  only  of  the  premises  mentioned  ed  out  in  Lee's  Diet.  Pract  tit  **  HigM,'*  Si 

in  the  count,  it  ayerred  tiiat  the  demandant  edit     As  to  the  four  knights,  and  tibe  trial  of 

ought  not  to  have  seisin  of  the  mestuagett  the  writ  of  right,  see  2  G.  &  P.  187. — 1  H.  k 

4rc,  or  any  part  thereof,  and  oonduded  by  P.  2. 

praying  judgment  of  alt;  thirdly,  that  the  Leave    has  been    giyen  to  amend    when 

ftfUt  as  pleaded,  appeared  not  to  have  been  blanks  were  left  for  the  name  of  the  demand* 

levied  of  all  the  tenements  in  the  introductory  ant*s  attorney,  and  for  the  word  **  espleeB,* 

part  of  the  plea  mentioned,  and  as  to  which  2  M.  &  P.  478. 

the  plea  was  pleaded;  and  lastly,  that  the  plea  A  writ  of  right  lies  for  tithes,  82  Hen.  8,  e. 

did  not  verify  the  tne,  by  the  record  thereof  ,  7,   s.  7.— Toller  on  Tithes,   19. — Adams  m 

but  concluded  with  the  general  verification  Eject — But  see  Rosooe  on  Real  Aotkos,  28.-* 

and  prayer  of  judgment;  the  tenant  thereby  Fitz.  N.  B.  1  B. 

attempting  to  put  in  issue  matter  of  record,  and  {z)  See  post,  1856,  note  b. 

make  it  triable  per  paie ; — held,  that  the  plea  {b)  k  misnomer  of  the  christian  name  of  ttfj 

was  good,  1  M.  &  P.  102.— 4  Bing.  428, 'S.  G.  tenant  can  only  be  t&ken  advantage  of  by  flflli 

(a)  See  form,  2  Saund.  45,  n.  4.    formerly  in  abatement,  2  M.  &  P.  818.                         "J 

it  was  usual  to  proceed  by  writ  of  right  out  of  (c)  See  forms,  8  Wils.  659. — ^10  Went  2IW 

the  lord's  court,  which  was  from  thence  re-  — Gom.  Dig.  Droit,  G.  (c.  1.) — ^Booth  on  Bsii 

moved  into  the  county  court,  and  afterwards  Actions,  91. — See  also  a  form  at  the  nit  flPj 

into  the  Gommon  Pleas;  but  the  modem  prao-  assignees  of  a  bankrupt,  2  Hen.  Bla.  444.    _J 

tioe  is  to  make  the  writ  of  right  returnable  (S)  These  latter  words  are  nnneoeflsary,  M 

immediately  in  the  Gommon  Pleas;  and  now  it  2  3aund.  45,  note  4.                                        ^ 
is  not  even  neoessary  in  the  writ  to  insert  the 


r. 

i; 
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bf  good  sammoners,  the  said  0,  D.  that- he  be  before  our  justices  at  West-  ra<x»»">-         j 

minstery  on (a  general  return  day^  to  show  wherefore  he  hath      ""* 

done  it,  and  have  yon  there  the  summoners  and  this  writ.     Witness  our- 


IHQS 

ksLATIVB 

TO  WBllB 


selyes  at  Westminster,  on  the 


day  of 


in  the 


year  of  our  ^^  *«*™- 


reign.    Because  C.  D.  of  N.  chief  lord  of  that  fee,  hath  thereof  remitted 
to  08  his  court  (e). 

> 

•B.  F.   sheriff,  of to  G.  H.  and  I.  K.  my  bailiffs  for  this  time  [  •1856] 

only,  greeting : — By  virtue  of  a  writ  of  right  of  patent  of  our  lord  the  Warrant 
king,  to  me  directed,  I  command  you  that  you  command  C.  D.  that  toti^o^l- 
jusdy  and  without  delay  (here  the  writ  is  recited^)  and  unless  he  shall  ^  ^^^' 
do  it,  then  summon  the  said  C.  D.  that  he  be  before  our  justices  at  West- 
minster on (JJie  return  of  the  writ^  to  show  wherefore  he  will  not 

do  it,  and  that  after  the  said  summons  is  made,  you  do,  at  the  most  usual 

door  of  the  parish  church  of  the  parish  of on  Sunday  next  after 

the  said  summons,  immediately' after  divine  service  is  ended,  proclaim 
the  said  summons,  according  to  the  form  of  the  Statute  in  such  case 

made  and  provided.     Given  under  the  seal  of  my  office,  the day 

of in  tibe year  of  the  reign,  &c. 

By  the  same  sheriff. 

By  virtue  of  his  majesty's  writ  of  right  patent,  to  the  sheriff  of The  form 

directed,  and  by  virtue  of  the  said  sheriff's  warrant  to  us  directed,  we  j^I^g^" 
do  hereby  require  and  command  you,  that  you  render  to  A.  B.  (^Sfc.  as  monB^g), 
ui  the  iffrity)  as  he  alleges  and  complains,  that  you  the  said  C.  D.  keep 
him  out  of  the  same,  and  if  you  refuse  so  to  do,  then  we  do  hereby  sum- 
mon you,  that  you  be  and  appear  before  his  majesty's  justices  at  West- 
minster, on  — —  (the  return  of  the  writy')  to  show  cause  why  you  do  not. 

(Signed)      *      G.  H., 

and 
LK. 


*BeeeiTed 


5  John  Doe, 
and 
Richard  Roe. 
_  G.  H. 
Summoners  of  the  within  named  0. 


(G.  H. 
I.  D.  {    and 
/  1.  K. 


[1857] 

BheTiff|s 
retonk  in- 
donedon 
tlieirrit 

(*). 


And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door 

of  the  parish  church  of within  specified,  within  which  the  tenements 

Vithin  mentioned  do  lie,  upon  the  Lord's  day,  to  wit,  the  —  day  of 
♦■ —  in  tlie  year  of  our  Lord—  immediately  after  divine  service'and 

<t>  Tbe  insertion  of  the  latter  words  lis  not  nearly  the  same  as  in  dower,  ante,  1812, 18, 

ABv  neeemuy;  see  the  preoedi|ig  note,  and  and  see  the  obflervations,  2  Sannd.  45,  note  4. 

/tfmld  be  omitted  if  the  words  *<  and  to  hold  (g)  See  2  Saund.  45,  note  4.— Lee's  Diet 

tsin  diief,"  be  inserted,  2  Saund.  45,  n.  4.  Plrao.  2d  edit. 

(/)  Tlie  warrant    oad    proceedings    are  (A)  See  next  fbrm,  and  note. 
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^raoonED-  sermon  in  the  said  church  iras  ended,  I  made  proclamaiiM  of  the  sftid 
xralnvK  snmmoDs,  according  to  the  form  of  the  Statate  in  such  case  made  and 
fowum  provided.  ^ 

The  retarn  E*  ^*  sheriff. 

indoreed 

on  the  writ  f  John  Doe, 

J?,"«^*  nedges  to  prosecute,  I       and 

^***  /  Richard.  Eoe. 

E.  P. 
The  snmmoners  of  the  withm-named  0*  D.  are  {  and 

G.H. 

And  at  the  most  nsnal  door  of  the  parish  chnrch  of within  men* 

tioned,  on  Sanday,  the  '  day  of in  the  year  within  written,  im- 
mediately after  divine  sefvice  and  sermon  ended,  I  did  canse  public  pro- 
clamation to  be  made,  according  to  the  form  of  the  statute  in  such  caaa 
made  and  provided. 

The  answer  of  I       and    '  S  sheriff. 


!J.  W.  esq. ) 
and       [ 
J.  B.  esq.  ) 


Form  of         Staffordshire  z — Ne  redpiahtr  to  be  entered  against  the  tenant  O.  D. 
re^iahir.  <^1^^^  ^  essoigu  to  a  writ  of  right  at  the  suit  of  A.  B.  demandant. 
'  Dated,  &g. 

M.  &  S.  attomies  for  the  demandant. 
Form  of        In  (or  on  the  return  of  writ)  (county)  essoign  for  0.  D.  at  the  aoit 

entry  of  a    of  A.  B. 
common  « 

c88oign(A:).         (Dale.)  In  right 

Rule  gWen     Unless  the  plaintiff  adjourns  the  essoign  within days  after  — 

Se  «^      °®^*>  *^^  """"  ^*y^  ^^ >  *  nonpros  will  be  entered. 

te^m  and 

Jrittai  On {general  retum^i^)  in  — —  Term,  in  tiit 

SS^SSl.  le*  year  of  the  reign  of  King  WiUiam  the  Pourtlu 

ing  eattf  *The  tenant's  essoign,  at  the  instance  of  the  demandant,  is  adjonmeft' 

(/).  until  the  — —  (general  rehimrdap.) 

[  *1S58]  B.  W.  derk  of  the  essoigns. 

Entry  of        Essoign  adjoumed  until 

^J^^  By  E.  F.  attorney  for  the  demandant.. 

tenant's 

enoigns         William  the  Fourth,  Ac.  to  the  sheriff  of  [Middlesex,]  greeting : 
(m).         Take  into  our  hands  br  the  view  c^  honest  and  lawful  men  of  roar  eooi"' 

Entry  of  ' 

!^t  ^S'p..      (<)  ^  ^'^'  ^^—2  Sannd.  46,  note  4.  (o)  8  Wila.  668;  tee  2  Saimd.  46»  n.  4. 

«aI^  in\         (^)  ^  2  S*on<l.  46,  note  4^Lee*s  Diet.  fiimU*r  forms  mm)  proeoedings  in  do««r, 

!r^\7'    Pnc.  2d  edit  YoL  ii.  1814.    If  C/D.  tlie  tenant  luKHag  ben  V^ 

The  wnt  (/)  See  Lee*^  piot  Fniix.  2d  edit  toi  il  A.  summoned,  do  not  appeaar  at  the  tetiini-dqr 

of  grand      *' Right,**  the  ordinal  writ,  bntmakwddknlttiienn 

^P^W*         (m)  See  a  form,  10  Wentw.  220,  and  2  a  writ  of  grand  oape  is  to  be  Issued,  the 

Saund.  46,  note  4.  wiiereof  is  as  above. 
(»)  See  Lee*s  Dioi  Prao.  2d  edit. 
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1^  [t0D  mefifliuiges,  tea  gardenB,  Ac.}  with  the  appartenancei,  in  tbe  pap-  i«o«b>- 
■li  of  St.  John,  Hackney,  ^which  Francis  John  Teesin,  esquire,  in  our  ^^^^' 
eoart  befoce  onr  justices,  claims  to  be  his  right  and  inheritance,  wdSi  to  wans  or 
bold  of  1]^  in  chief,  an4  whereof  he  complains  that  G.  D.  nojustlj  defor^    biobt. 
eeth  him  by  onr  writ  of  right  throngh  the  de&nlt  of  the  said  G.  D.  and 
the  day  of  the  caption  made  known  to  onr  justices  at  Westminster,  by 
jour  letters  sealed,  and  summon  by  good  summoners  the  said  G.  D.  that 

he  be  before  onr  justices  at  Westminster,  on (general  return  day^ 

tfaereof  to  answer  and  to  show  wherefore  he  was  nc^t  in  onr  court,  before 

(AT  justices  at  Westminster,  on last  past,  as  he  was  summoned,  and 

iiaTe  you  there  the  names  of  those  by  whose  view  yon  shall  have  done 
this,  the  summoners,  and  this  writ.  Witness,  Sir  N.  G.  T.  at  Westmin- 
ster, the day  (rf in  the year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  on  the day  of in  the  To  BhenTt 

year  within  written,  I  have  taken  into  the  •hands  of  our  lord  the  king,  by  Jjjj^  J^^' 

tte  Tiew  of and good  and  lawful  men  of  my  county,  the this  writ 

hnds  and  tenements  within  mentioned,  with  the  appurtenances,  as  I  am  (p)* 

within  commanded,  and  I  have,  by and given  notice  to  the  [  'ISSO] 

withiu-mentioned  G.  D.  to  be  and  appear  before  his  majesty's  justices  at 
Westminster,  at  the  time  and  place  within  mentioned,  as  I  am  also  with- 
in oommandeid. 


Sanuaoneis  of  the  within-named  C.  D, 


h  the  Common  Flea$. 


Sheriff. 


Term, WUL  4.      Count  by 

Berkskire^  to  wU.—A.  B.  and  E.  his  wife,  by ,  their  attorney,  de-  ^f^^^ 

mand  against  G.  D.  widow,  [four  messuages,  four  gardens,  and  four  acres  on  the 

of  land,]  with  the  appurtenances,  in  the  parish  of ,  in  the  county  of  husband 

y  which  they  the  said  A.  B.  and  E.  claim  to  be  the  right  and  inheri-  ^^^^'f\^ 

tanee  of  her  the  said  E.  by  writ  of  our  said  lord  the  king  of  right,  *  and 
thereupon  tiiey  say  that  they  themselves  were  seised  of  the  tenements 
iforesaid,  with  the  appurtenances,  in  their  demesne  as  of  fee  and  right,  in 
i^t  of  her  the  said  E.  in  the  time  of  peace,  in  the  time  of  our  present 
iOfrereigtt  lord  the  king,  within  thirty  (r)  years  last  past  by  taking  the  es- 

ees  («)  thereof,  to  the  value,  Ac.  and  thiat  such  is  their  right  they  of- 
,Ac. 

• 
,  to  wit. — ^A.  B.  — —  by  — — ,  his  attorney,  demands  against  G.  Count  Id 

P*^Pf ««*««*  ^  w  the  wrUl  in  the  county  of ,  which  he  the  said  ^^^^l 

A.  B.  claims  to  be  the  right  and  inheritance  of  him  the  said  A.  B.  by  the  de- 

niiinda>u«  •> 

I  ^^  ^  **""•  ^^**  ^^^-  ^'^'  2d  edit;  Hen.  8,  o.  2,  renders  it  neoeesaiy  to  bring  &  ^V^  "•'^ 

mm  dower,  and  alia*  cape^  antft»  1314^  and  writ  of    right  on  demaodanf  a    own  seiBin  (')* 

t  Btond.  45,  note  4. '  wHuia  thirty  yean*  and  upon  the  adain  of  his 

*«<9}  S«  ferai*  2  Saund.  46,  cete  4.  Bast,  anoeator  within  sixty  yeaia,  I  BotoL  161.— 2 

bt  241  a.— Co.  Eat  182.    At  the  suit  of  aa-  Saund.  45,  note  4. 

iptti  of  a  bankrupt,  sft  2  Han.  Bla.  444.  (s)  What  a  taking  of  the  oipleet,  see  8  B. 

(r)  See  Crq.  Jac.  292,  and  YelT.  211.    Er-  ft  C.  802.— Ante,  1889.    In  2  M.  &  P.  478,  an 

nrwaausigned  because  the  demandant  did  amendment  was  allowed  where  a  blank  ..was 

lot  say  m  his  count,  within  thirty  years  last  left  Ibr  the  word  «« etpUea,** 
M  becanae  the  aUtute  of  limitationa,  82        (t)  See  the  preceding  ibrm,  and  nota. 

Vol.  III.  45 


on 
mandant'fl 
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writ  of  our  said  lord  the  king  of  right,  and  whereupon  he  says,  that  ha 
BmunvB  himself  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  kl 
TO  WRITS  his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  oor 
OF  EIGHT,  present  sovereign  lord  the  king,  to  wit,  within  thirty  years  last  past,  by 

taking  the  esplees  (u)  thereof  to  the  value,  <fec.  and  that  such  is  his  ri^t 

he  offers,  &c. 

[  •13601      *SusseXf  to  wit. — A.  B.  esquire,  by ,  his  attorney,  demands  against 

Count  on    ^'  ^'  [^°®  piocc  of  garden  ground,  containing  in  length  fifty-nine  feet, 
seisin  of     and  in  Dreadth  twenty-seven  feet,  and  one  curtilage,]  with  the  appurte* 

demand-     nances,  in  the  borough  of ,  as  his  right  and  inheritance,  by  the  writ 

er\w).  ^f  *^®  ^^^^  ^^^  ^^^  ^^°8  ®?  right,  and  thereupon  the  said  A.  B.  says,  tiiai 
E.  F.  esquire,  deceased,  the  late  father  of  the  said  A.  B.  was  seised  of 
the  piece  of  garden  ground  and  curtilage  aforesaid,  with  the  appurtenaa* 
ces,  in  his  demesne  as  of  fee  and  right  (.r),  in  the  time  of  peace,  in  the 
time  of  the  lord  George  the  Third,  late  king  of  Great  Britain,  to  wit,  with 
in  sixty,  years  now  last  past,by  taking  the  esplees  thereof  to  the  value,  Ani 
and  from  the  said  E.  F.  the  right  descended  to  the  said  A.  B.  who  now 
demands  the  same  as  son  and  heir  of  the  said  E.  F.  and  that  such  is  his 
right  he  offers,*  <&c. 

Another  '       [^Proceed  as  in  the  fomiy  arUe^  1359,  to  the  asterisk^  and  then  asfot* 

form  of      lows  ;] — And  thereupon  they  say,  that  E.  F.  deceased,  whose  heir  tht 

^^^  ^    ^^^^  ^*  ^>  ^^^  seised  of  the  tenements  aforesaid,  with  the  appurtenance^ 

demand-     ^^  his  demesne  as  of  fee  and  right  (2^),  in  the  time  of  peace,  in  the  tima 

ant*8  an-    of  the  lord  George  the  Third,  lat«  king  of  Great  Britain,  to  wit,  witha 

«»tor  (y)-  sixty  years  now  last  past,  by  taking  the  esplees  and  profits  thereof  to  Ai 

value,  &c.  and  from  him  the  said  E.  F.   because  he  died  without  issna^ 

the  right  of  the  tenements  aforesaid,  with  the  appurtenances,  descended 

to  G.  H.  his  brother  an  heir,  and  from  the  said  G.  H.  the  right  of  the  tene» 

ments  aforesaid,  with  the  appurtenances,  descended  to  L  K.  the  spn  and 

heir  of  the  said  G.  H.  and  from  the  said  I.  K.  the  son,  the  right  of  thl^ 

same  tenements,  with  the  appurtenances,  descended  to  the  said  E.  dau^^ 

ter  and  heir  of  the  said  G.  H.  and  wife  of  the  said  A.  B.  who  now  dxh 

mand  the  same  ;  and  that  such  is  their  right,  the  offer,  &c. 

r  •13611      * ^  ^  ^^' — ^'  ^*  ^y '  ^^^  attorney,  demands  against  0.  Jk 

Count  on  a  ^^^  messuages,  two  gardens,  <fec.  [^describe  them]  with  the  appurtenanooK 

Miflin  of     in  the  parish  of ,  as  his  right  iCnd  inheritance,  by  the  writ  of  our  lorl 

P^^°*»ff  *8  the  king  of  right,  and  thereupon  he  saith,  that  E.  F.  and  G.  his  wife,  fa* 
mother?  in  ^^^^  ^^^  mother  of  the  said  A.  'B.  the  new  demandant,  and  who  are  both 
right  of  the  dead,  were  in  their  life-times  seised  of  the  tenements  aforesaid,  with  tbl 
mother.  appurtenances,  in  their  demesne  as  of  fee  and  right  of  the  said  G.  ii 
the  time  of  peace,  in  the  time- of  the  lord  George  the  Third,  lafe  kingcC 

(11)  Seee  ante,  note  s.  Bee  &nte,  C71,  note. 

(10)  This  form  was  settled  by  two  yery  emi-        (x)  The  words  <*  of  right  **  are  neoNMlJSi, 

nnt  Pleaders  at  the  bar.    See  anotiier  form»  8  see  6  East,  872. 

Wils.  419.  661.— 8  B.  &  P.  458,  and  next        (y)  See  a  form,  2  Sannd.  46,  note  4.  « 

form.    The  demandant  who  counts  en  seisin  of       («)  As  to  these  words  whioh  are  imutMiVTt^ 

Us  ancestors   must  show  ^10  he  is  heir,  8  see  6  East,  272. 
B.  &  P.  468.— 2  Saund,  46  a,  in  notes,  and 


' 
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Great  Britain,. to  wit,  within  sixty  years  now  last  past,  by  taking  the  es- 
llees  thereof  to  the  value,  <fec.  and  from  the  said  G.  the  right  descended  ™^  *^ 
to  the  said  A.  B.  who  now  demands  the  same,  as  son  and  heir  of  the  said  mna  or 
6. ;  and  that  sach  is  his  right  he  offers,  &c.  ^^°^- 

Devon^  to  wit. — ^A.  B.  by ,  his  attorney,  demandeth  against  C,  ^'^?*.*'^- 

D.  [the  manor  of  Bumeby,  otherwise  Burnebury,  with  the  appurtenances,  j^  devfaw 
right  messaages,  eight  cottages,  eight  barns,  eight  stables,  eight  curtilages,  (a), 
e^t  gardens,  eight  orchards,  400  acres  of  land,  400  acres  of  meadow, 
400  acres  of  pasture,  400  acres  of  wood,  400  acres  of  furze  and  heath, 
ud  200  acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the 
parishes  of  Bratton,  Clovelly,  Breadwood,  Widger,  and  Trusleton,  in  the 
ttmtj  aforesaid,  as  his  right  and  inheritance,  by  writ  of  the  lord  the  king 
of  right,  and  thereupon  he  saith,  that  E.  F.  widow,  long  before  the  mak- 
ing the  devise  hereafter  mentioned,  was  seised  in  her  demesne,  as  of 
ie8,of  and  in  the  premises  hereafter  mentioned  (6),  and  being  so  seised 
thereof,  afterwards,  and  'by  her  last  will  and  testament  in  writitig,  bear-  [  •1862] 

iog  date  the day  of ,  in  the  — -  year  of  the  reign  of  our  late 

iQTereign  lady,  by  the  grace  of  God,  of  England,  Scotland,  <fec.  queen, 

defender,  Ac.  gave,  devised,  and  bequeathed,  unto  6.  H.  son  of  I.  K. 

all  the  messuages^  lands,  and  tenements,  annuities,  rents,  reversions,  and 

aerrices,  with  their  and  every  of  their  appurtenances,  within  the  pai^ishes 

^BrattoDy  Clovelly,  Breadwood,  and  Widger,  and  elsewhere,  within  the 

limits  of  Cornwall  and  Devon,  whereof  the  aforesaid  manor  and  tenements, 

vithtbe  appurtenances,  above  demanded,  were  and  are  part  and  parcel, 

to  have  and  to  hold  to  him  the  said  G.  H.  and  the  heirs  male  of  his  body 

kvfttlly  begotten,  or  to  be  begotten,  and  for  want  of  such  issue,  then  to  the 

seeond,  third,  fourth,  fifth;  sixth,  and  seventh,  youngest  son  of  the  said  I. 

E.  and  younger  brothers,  to  the  said  G.  H.  and  the  heirs  male  of  such  of 

his  younger  brothers,  and  his  and  their  issue  male  that  should  be  in  pri- 

flrity  of  birth  and  seniority  of  age,  the  elder  of  such  of  his  younger 

brothers,  and  his  heirs  male  to  be  always  preferred  before  either  .brothers, 

and  heirs  male,  and  for  want  of  issue  male  in  the  said  G.  H.  and  all  his 

younger  brothers,  then  to  L.  B.  gentleman,  grandfather  of  the  said  A.  B. 

die  now  demandant,  by  the  name  and  description  of  L.  B.  of,  &c.  gentle- 

]  nan,  my  kinsman,  and  to  the  right  heirs  of  the  said  L.  B.  for  evermore  ; 

•ad  the  said  A.  B.  the  demandant,  further  saith,  that  the  said  E.  F.  hav- 

Bg  made  such  her  will  as  aforesaid,  afterwards,  to  wit,  some  time  in  the 

Jwr  of  our  Lord ,  died;  without  altering  or  revoking  the  same,  upon 

whose  death  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
\  by  virtne  of  the  said  will,  came  to  the  aforesaid  G.  H . ;  and  the  said  A. 
B.  the  now  demandant,  further  saith,  that  the  aforesaid  G.  H.  and  all  his 
Jfrninger  brothers,  died  without  issue  male,  and  the  remainder  in  the  said 
tBDements,  with  the  appurtenances,  not  having  been  barred  according  to 
:  the  law  of  this  realm,  the  fee-simple  and  inheritance  of  and  in  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  vested  in  N.  B.  the  eld- 
aat  son,  and  heir-at-law  of  the  said  L.  B.  and  first  devise  in  remainder 


(a)  From  Mr.  Serjeant  Bond's  BISS.  See  a  (6)  Quart,  if  the  words  *•  bj  taking  the 
muA  hy  a  demandant  oltdming  title  under  a  esplees  thereof  to  the  yalae,  &o.  within  taxty 
derisee,  and  pte  thereto,  10  Wentw.  218.  yean  last  past,*'  ought  not  to  be  inserted. 
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named  in  Ihe  said  will,  which  said  N.  B.  died  sometime  in  the  year  of  our  | 

'tiv¥*to^  Lord ,  and  by  virtae  of  the  said  will  the  said  N.  B.  had  seisin  ani^ 

wBm  OF    right  of  possession  of  and  in  the  manor  and  tenements  aforesaid,  with  the ! 
^i^iBi.    appurtenances,  in  the  time  of  peace,  in  the  time  of  the  lord  George  the 
Third,  king  of  Great  Britain,  &c.  [to  wit,  within  sixty  years  now  last  past, 
by  taking  the  esplees  thereof  (c)  to  the  value,  Ac.  within  the  aforesaid  | 
sixty  years,  by  virtue  also  of  the  said  will,  and  from  the  said  N.  B.  the ' 
right  descended  to  the  said  A.  B.  the  now  demandant,  who,  as  son  and 
heir  of  the  said  N.  B.  now  demands  the  same ;  and  that  such  is  his  right 
he  offers  suit,  Ac] 

Form  of  And  the  said  G.  D.  by  i  her  attorney,  comes  and  defends  her  rights 
demandmg  ^hen,  &c.  and  demands  a  view  of  the  tenements  Woresaid,  with  the  ap-| 
ter'^  ~  purtenanoes,  and  she  has  it,  and  a  day  is  given  to  the  said  parties  heroi  \ 
ooQDt  {d),  until,  &G.  and  in  the  mean  time,  Ac.  ' 

[•1368]      '  j 

(TheiUEeiii  And  the  said  G.  D.  by  B.  T.  his  attorney,  comes  and  demands  tM 
another  he  may  have  a  view  of  the  tenements  aforesaid,  with  the  appurtenances, ' 
forrnco.    whereof,  Ac. 


Demand  In  right.  •  \^      . 

of  Tieir  in      G.  D.  the  tenant,    )  — —  Term, Wtll.  4.     , 

another  ats.  V     And  the  said  G.  D.  (Me  tenani'),  by  L.  M.  his; 

fi>rm  (/).  j^^  -g  ^  demandant.  )  attorney  comes  and  defends  the  ri(^t,  when,  An. 
and  demands  a  view  of  the  tenements  aforesaid,  with  the  appartenanoe^ 
Ac.  [and  he  has  it,  Ac. ;  a  day  is  given  to  the  said  parties  here  until,  Ac.  { 
and  in  the  mean  time,  Ac.  (f)]. 


^"'  fh)        William  the  Fourth,  Ac.  to  the  sheriff  of  Sussex,  greeting : — ^We  oom- 
r  •i  Q AAi  ^^^^  J^^9  ^^^  without  delay  you  cause  G.  D.  •widow,  to  have  a  view  of 
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(c)  What  a  suflfident  taking,  aee  6  B.  ft  G.  mnst  l>e  prepared  to  point  out  the  land  In 

802.-— Ante;  1889.  question  to  the  sberiff,  in  order  that  heMf^l 

(i)  See  fbrm,  2  Saond.  46  b,  n.  4. — Booth  show  it  to  the  tenant  and  the  yiewera  or  fait^ 

on  Real  Aotione,  40;  and  see  lbrm»  WiUes,  knights  (who  need  not  reaUj  be  knights)  wi 

844. — See  alao  the  next  fi>mi»  and  note.  the  sheriff  most  give  the  tnaot  (ths  defiesd* 

(e)  See  forms,  2  Sannd.  45  b,  n.  4. — ^Booth  ant)  notioe  of  the  time  when  Tietw  will  hi  , 

on  Beal  Aotions  40,  and  the  Ibrm  of  the  de-  given,  which  may  be  at  any  time  befbreth^j 

mand  and  oounterplea  of  Tiew  in  formsdon,  return.    Xfe  may  not  be  improper  Ibr  theds> ' 

WiUes,  844.    When  the  tenant  iHPP^us  ao-  mandant's  agent  to  eerre  the  tonaat  er  Us  i** 

cording  to  the  exigency  of  the  writ,  he  may  tomey  immediately  with  an  app<»ntnMBt  e«* 

pray  a  Tiew,  either  before  or  after  the  coont,  respondins  with  Uie  one  made  by  the  sheriS 

and  after  imparlanoe,  WiUM,  844.-*2  Sannd.  The  sheriff's  summons  should  be  serred  vpoi 

16,  n.  4,  and  Id.  45  h.  the  de&ndaAt  himself,  if  resUait  wltiihi  At 

(/ )  See  Lee's  Diet  Prac  2d  edit  toI.  iL  county,  but  if  not  it  can  onlr  be  left  upon 

Ig)  Tlie  words  between  the  brackets  are  not  premises  demanded,  in  which  case  the 

part  of  the  demand.  to  attorney  will  be  peculiarly  requisite. 

{h)  This  form  was  settied  by  two  eminettt  return  must  depend  on  the  isnant^  (the 

Pleaders  at  the  bar.    See  2  B.  &  P.  884.—  fendant)  attendUig  or  not  attending,  1^  k 

See  another  fiyrm,  2  Saund.  46  b,  note  4. —  self  or  his  agent,  to  take  the  view,  whuh  thi 

Booth  on  Bial  Actions,  89, 40.    The  IbUowing  demandant's  agent  must  be  pi^pared  to  |^ 

obaerrations  and  directions  were  made  by  the  with  aoouraoy  and  in  exact  oontormity  Id  tt^ 

Pleaders  who  prepared  the  writ    There  must  description  in  the  writ    Alter  the  return  tM 

be  nine  returns  between  the  teste  and  return  tenant  is  at  liberty  to  cast  another  wsijgn 

of  a  writ  of  Tiew,  and  they  must  be  Ailed  up  which  must  be  adjourned  tbr  at  least  ^UMl 

in  the  draft  aooordingly.    Perhaps  the  signer  days  more,  but  If  not  cast  on  the  rery  ^»y 

and  sealer  of  the  writ  may  not  object  to  It,  ns  reeipiatur  may  be  entered  with  the  oM  of 

even  if  the  tssto  were  filled  up  as  of  last  the  essoignSw    See  1  Saund.  46,  noto  4,  aid  ii 

Trinity  Term.    The  demandant,  or  his  agent  46  b,  c. 
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M  piece  of  garden  groiiDd,  contoiniDg  in  length  59  feet,  and  m  breaddi 
S&et,  and  one  curtilage,  with  the  appurtenances,  in  the  borough  of  fi. 
Mdi  A.  B.  in  our  court,  before  our  justices  at  Westminster,  claims  as  wbob*^ 
lis  right  and  inheritance,  bj  our  writ  of  right,  and  appointed  four  knights  >>■"■' 
if  those  present  at  the  view,  to  be  before  our  said  justices  at  Westmin- 
Mer,  in  15  days  of  Easter,  to  testify  such  view,  and  have  you  then  there 
tte  names  of  those  knights,  and  this  writ. 

Witness,  Sir  N.  C.  Tindal,  knt.  at  Westminster,  the day  of 

hthe  1st  year  of  our  reign. 

William  the  Fourth,  <fec. — ^We  command  you,  that  without  delay  you  The  like 
cause  C.  D.  widow^  to  have  a  view  of  [four  messuages,  four  gardens,  and  ^  ^f 
Aor  acres  of  land,]  with  the  appurtenances,  in  the  parish  of  T.  which  A.  ][^^ 
1.  and  £.  his  wife,  in  our  court,  before  our  justices  at  Westminster,  claim  form  («)• 
lobe  the  right  and  inheritance  of  the  said  E.  against  the  said  G.  D.  by 
mr  writ  of  right,  and  inform  four  knights  of  tiiose  who  shall  be  present 
M  that  view,  that  they  be  before  our  justices  at  Westminster  (on  such  a 
kj)  to  testify  such  view,  and  have  the  names  of  the  knights,  and  this  writ. 

Witness,  Sir  N.  C.  Tindal,  knt. 
at  Westminster. 

Bj  virtue  of  tiiis  writ  I  humbly  certify  to  the  justices  within  named,  that  Retoni  to 
Icaosed  C.  D.  in  the  writ  within  named,  to  have  a  viewof  the  tenements  ^*®^  ^ 
Areaaid,  with  the  appurtenances  within  specified,  in  the  presence  of.  Sea.  d^'da&t 
ifoming  *them)f  four  knights  of  my  county,  who  were  present  at  the  said  had  ariew 
viev,aQd  I  have  summoned  the  said  knights  to  appear  before  our  said  lord  (^)' 
lAe  king's  justices,  at  Westminster,  on  the  day  in  the  said  writ  within  apeci-  [*1865  ] 
bd,  to  testify  the  said  view,  as  by  the  said  writ  I  am  within  commanded. 

E.  P.  sheriff. 

By  virtue  of  this  writ,  I  certify  to  the  justices  within  written,  that  no  Betarn 
^  oa  the  part  of  the  said  A.  B.  came  to  show  me  the  messuages,  &c.  that  de* 
inth  the  appurtenances  within  written  ;  therefore  nottiing  has  been  as  yet  SdnoTap- 
ione  by  me  for  the  execution  of  this  writ.  pear  to 

B.  F.  sheriff,     f^r  ^ 


laiid(0. 


fb  &e  common  Pleoi. 

Term, WOL  4, 


ftte.    \     And  the  said  C.  D.  (the  tenant^^  by  E.  F.  his  attorney,  comes  Entry  of 
—  )  and  says,  that  before  the  day  of  suing  forth  the  original  writ  of  P™y*'."* 
the  said  A.  B.  one  G.  H.  was  seised  (Acre  the  matter  of  fact  must  be       ^^^' 
''dasU  u,)  without  whom  he  the  said  0.  B.  cannot  bring  the  tene- 
tta  aforesaid,  with  the  appurtenances,  into  plea,  nor  answer  the  said 
Bw  thereof  and  he  prays  aid  of  him  the  said  G.  H.  and  it  is  granted  to 

(4  See  2  Saund.  46  b,  note  4.— Booth  on        (/)  See  Booth  on  Beal  Actions,  41.— Upon 

^  Aetions,  96.— Lee's  Diet  Prao.  toL  iL  2d  this  return  an  alia*  writ  of  view  is  issued,  UL 

flt  "  Rigki,**  40.— 2  Sannd.  46  b,  n.  4. 
Alt)  9m  tem,  2  flaniid.  46  b,  n.  4.— Us*s       (m)  See  Lee's  Diet  Prao.  toL  it  2d  tilt 

Pkae.  toL  it  2d  ed.  tit  '*  RiglU^*  tit  "  Ji(fM.''-^2  flaimd.  46  e,  ia  nol«. 
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y^ooKso-^  him,  Ac.  therefore  the  sheriff  is  commanded,  that  he  summon  by  good 
nvBB^"  Bttmnaoners,  the  said  G..H.  that  he  be  here  on,  Ac.  to  join,  together  with 

wBiiBor  the  said  C.  E.  in  answering  the  said  A.  B.  in  the  plea  aforesaid,  of,  Ac. 
BiGBT.    the  same  day  is  given  to  the  parties  aforesaid,  here,  Ac. 

Pleade.      CD.) 

ti^f  th^  ats.    >     And  the  said  C.  D.  by her  attorney,  comes  and  says,. that 

xemainder-  A.  B.  )  before  the  day  of  suing  forth  the  original  writ  of  them  the  said 
man,  and  A.  B.  and  E.  his  wife,  one  A.  M.  gentleman,  was  seised  of  the  tenements 
SiTaM^ n)  ^'^'"^^aid  with  the  appurtenances,  in  his  demesne,  as  of  fee ;  and  being  so 

r  •13661  ^^^''^^^  seised,  be  the  said  A.  M.  afterwards,  to  wit,  on  the day  of 

L  J in  the  year  of  our  lord at  the  parish  ^aforesaid,  duly  made  his 

last  will  and  testament,  in  writing,  and  thereby  gave  and  derised  the 
tenements  aforesaid,  with  the  appurtenances,  to  the  said  G.  D.  for  the  term 
of  her  life,  the  remainder  thereof,  after  the  death  of  her  the  said  G.  D.  to 
H.  M.  and  his  heirs  forever,  and  afterwards,  and  before  the  day  of  suing 
forth  the  said  original  -writ,  the  daid  A.  M.  at  the  parish  aforesaid  died, 
in  form  aforesaid  seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
after  whose  death  she  the  said  G.  D.  entered  into  the  tenements  aforesaid, 
with  the  appurtenances,  and  was  seised  thereof  in  her  demesne,  as  of 
freehold  for  the  term  of  her  natural  life,  the  remainder  thereof  after  her 
death  in  form  aforesaid  belonging  to  the  said  H.  M.  and  his  heirs,  and  so 
she  the  said  G.  D.  says,  that  she  holds,  and  on  the  day  of  suing  forth  the 
original  writ  of  the  said  A.  B.  and  E.  did  hold,  the  tenements  aforesaid,  with 
the  appurtenances,  for  the  term  of  her  life,  the  remainder  thereof  to  the 
said  H.  M.  and  his  heirs  for  ever,  without  whom  she  the  said  E.  cannot 
bring  the  tenements  aforesaid,  with  the  appurtenances,  into  plea,  nor  an- 
swer the  said  A.  B.  and  D.  thereof,  and  she  prays  aid  of  him  the  said  H. 
M.  and  it  is  granted  to  her,  Ac.  Therefore  the  sheriff  is  commanded, 
that  he  summon,  by  good  summoners,  the  said  H.  M.  that  he  be  here  from 
the  day  of  Easter  in  15  days,  to  join  together  with  the  said  0.  D.  in  an- 
swering the  said  A.  B.  and  E.  in  the  plea  aforesaid,  if,  Ac.  the  same  day 
is  given  to  .the  parties  aforesaid  here,  Ac. 

S^iiTSd"  G.  D.  ) 

\£  ^        ats.    >      And  the  said  0.  D.  by his  attorney,  comes  and  says, 

mamder     A.  B.  )  that  long  before  the  day  of  suing  out  the  'original  writ  of  &e 

"""  ^^^-    said  A.  B.  the  right  honorable  G.  lord  viscount  I.  of  the  kingdom  of 

[  *1867]  Scotland,  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in 

his  demesne  as  of  fee,  and  being  so  seised  thereof,  on,  Ac.  in  the  year  of  our 

Lord made  his  last  will  and  testament  in  writing,  and  thereby  gave 

and  devieed  the  said  tenements,  with  the  appurtenances,  unto  the  right  hon- 
orable lord  S.  and  G.  S.  esquire,  both  since  deceased,  and  their  heirs,  to 
the  use  of  his  wife,  the  right  honorable  F.  lady  viscountess  I.  for  the  term 
of  her  natural  life,  the  remainder  thereof  to  the  use  of  the  said  lord  S.  and 
G.'  S.  and  their  heirs,  during  the  natural  life  of  the  said  viscountess,  the 

(fi)  See  forms,  2  Saund.  46  o.  n.  4,  and  Co.  pleaded  after  a  general  imparlanoe,  and  te 

Ent  49  a,  182  b,  827  a,  841  a.  oonrt  gave  Jadgment  that  the  teDaot  f  hoa]tf 

(o)  See  Arms,  &o.  2  B.  &  P.  884.    The  anawer  akmo.  « 

plea  there  waa  demnrred  to,  beoanee  it  was 
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nmainder  thereof  to  the  use  of  his  daughter  I.  A.  ladjB.  for  the  term  of    no(»B». 
ker  natural  life  ;  the  remainder  thereof  to  the  use  of  the  said  lord  S.  and  G.  '^^'I^ 
S.  and  their  heirs,  daring  the  natural  life  of  his  said  daughter  I.  A. ;  the  wsmor 
remainder  thereof  to  the  use  of  the  second,  third,  and  every  other  son  of     sron* 
the  said  I.  A.  (except  the  eldest  son,  or  such  as  should  become  an  eldest 
.son ;}  and  the  heirs  male  of  their  bodies  severally  issuing  ;  the  remainder 
thereof  to  the  use  of  the  said  lord  S.  and  G.  S.  and  their  heirs,  during  the 
jLatdral  life  of  his  said  daughter  F. ;  the  remainder  thereof  to  the  use  of 
ibe  first,  second,  and  every  other  son  of  his  said  daughter  F.  and  the  heirs 
limale  of  their  bodies  severally  issuing ;  the  remainder  thereof  to  the  use  of 
[Ibis  daughter  E.  for  the  term  of  her  natural  life  ;  the  remainder  thereof  to 
16  use  of  the  said  lord  S.  and  G.  S.  and  their  heirs,  during  the  natural 
life  of  bis  said  daughter  E. ;  the  remainder  thereof  to  the  use  of  the  first, 
[lecond,  and  every  other  son  of  his  said  daughter  E.  and  the  heirs  male 
[i>f  Uieir  bodies  severally  issuing ;  the  remainder  thereof  to  the  use  of  his  o 

[^aoghter  H.  for  the  term  of  her  natural  life ;  the  remainder  thereof  to  the 
of  the  said  lord  S.  and  G.  S.  and  their  heirs,  during  the  natural  life 
his  said  daughter  H. ;  the  remainder  thereof  to  the  use  of  the  first,  seo- 
)Dd,  and  every  other  son  of  his  said  daughter  H.,  and  the  heirs  male  of 
leir  bodies  severally  issuing ;  the  remainder  thereof  to  the  use  of  his 
iQghter  L.  S.  for  the  term  of  her  natural  life  ;  the  remainder  thereof  to  the 
1^  of  the  said  lord  S.  and  G.  S.  and  their  heirs,  during  the  natural  life  of  his 
'  id  daughter  L.  S. ;  the  remainder  thereof  to  the  use  of  the  first,  second  and 
^rery  other  son  of  his  said*  daughter  L.  S.  and  the  heirs  male  of  their  bodies 
iverally  issuing ;  the  remainder  thereof  to  his  own  right  heirs.     And  the 
kid  lord  viscount  I.  afterwards,  and  before  *the  day  of  suing  out  of  the  said  [  *1868] 
^riginal  v^rit  of  the  said  A.  B.  at  the  borough  of  H.  aforesaid,  died  seised 
ef  the  said  tenements,  with  the  appurtenances,  in  form  aforesaid,  after 
whose  death  the  said  viscountess  entered  into  the  tenements  aforesaid,  with 
the  appurtenances,  and  was  seised  thereof  in  her  demesne  as  of  freehold, 
for  the  term  of  her  natural  life ;  the  remainder  thereof  after  her  death  be-  . 
longing  as  aforesaid.    And  the  said  viscountess  being  so  seised,  afterwards, 
and  before  the  day  of  suing  out  the  original  writ  of  the  said  A.  B.  to  wit, 
on,  <fec.  in  the  year  of  our  Lord at  the  borough  of  H.  by  a  certain  in- 
denture, then  and  there  made  between  the  said  viscounte^^  and  the  said  G. 
D.  for  and  in  consideration  of  the  sum  of  five  shillings,  to  her  before  then 
paid  by  the  said  G.  D.  bargained  and  sold  the  said  tenements,  with  the  ap- 
purtenances, to  the  said  G.  D.  t  o  hold  to  him  for  the  terra  of  one  year  next 
ensuing.     By  virtue  whereof,  and  of  the  Statute  made  for  transferring  uses  . 
into  possession,  the  said  G.  D.  became  lawfully  possessed  of  the  said  ten- 
ements, with  the  appurtenances,  for  the  term  aforesaid,  the  reversion  there- 
of belonging  to  the  said  viscountess  for  her  natural  life.    And  being  so  pos- 
sessed thereof,  afterwards,  to  wit,  on,  &o,  in,  &c.  last  aforesaid,  at  the 
borough  of  H.  aforesaid,  by  a  certain  other  indenture  then  and  there  made 
between  the  said  viscountess  and* the  said  G.  D.  she  the  said  viscountess 
released  to  the  said  G.  D.  the  said  reversion,  to  hold  the  same  to  the  use 
of  the  said  0.  D.  during  the  joint  lives  of  her  the  said  viscountess  and  of 
the  said  G.  D.     By  virtue  whereof,  and  of  the  Statute  made  for  transfer- 
ring  uses  into  possession,  the  said  G.  D.  became,  and  was,  and  yet  is, 
seised  of  the  aforesaid  tenements,  with  the  appurtenances,  in  his  demesne 
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as  of  fee^  held,  for  the  term  of  the  joint  natural  lives  of  the  said  viseoantess 
and  of  himself,  the  remainder  thereof  belonging  as  aforesaid.  And  the 
said  G.  D.  farther  saith,  th^t  the  said  I.  A.  lady  B.  hath  not  any  second 
sou  of  her  body  lawfully  issuing,  nor  hath  the  said  F.  any  son  of  her  body 
lawfully  issuing.  And  the  said  C.  D.  farther  says,  that  the  said  E.  afler- 
wards,  and  before  the  issuing  out  of  the  original  writ  of  the  said  M.  at 
the  borough  of  H.  aforesaid,  intermarried  with  one  H.  M.  esquire,  and 
the  said  H.  and  E.  had  issue  between  them  lawfully  begotten,  one  H.  M. 
their  first  son,  who  is  now  living,  to  whom,  and  to  the  heirs  male  of  his 
body  issuing,  the  tenements  aforesaid,  with  the  appurtenances,  after  the 
death  of  the  said  viscountess,  and  after  the  respective  deaths  of  the  said  I. 
A.  and  E.  and  in  default  of  such  issue  of  their  respective  bodies  as  aforesaid, 
doth  belong,  and  without  which  said  H.  M.  the  son,  the  said  0.  D.  cannot 
irawinto  plea  the  aforesaid  tenements,  with  the  appurtenances,  nor  answer 
;he  said  A.  B.  thereof,  wherefore  he  prays  aid  of  the  said  H.  M.  the  son. 

•  • 

Demmrer    CD.) 

to'  2d!^'    ^®**  1      '^^^  ^^^  ^^^  ^'  ^'  P^o^sting  that  the  said  0.  lord  viscount  I. 
prayer,  af-  A.  B.  )  of  the  kingdom  of  Scotland,  was  not  so  seised  of  the  tenements 
ter  a  gen-  aforesaid,  with  the  appurtenances,  *as  the  said  C.  D.  hath  above  supposed 
eralimpar-  q^jq^  that  the  matters  alleged  by  the  said  C.  D.  in  manner  and  form  as  the 
rVtoaq-j  s^™6  ft^G  above  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said 
L      ^^J  C.  D.  to  have  aid  of  the  said  H.  M.  the  son,  wherefore  he  prays  judgment, 
and  that  the  said  C.  D.  may  answer  the  said  A.  B.  in  the  plea  aforesaid, 
without  the  aid  of  the  said  H.  M.    And  for  causes  of  demurrer  in  law, 
the  said  A.  B.  set  down  and  shows  to  the  court  here,  the  following,  (that 
is  to  say)  for  that  the  said  C.  D.  hath  prayed  the  aid  of  the  said  H.  M. 
the  son,  in  a  term  subsequent  to  that  in  which  the  said  A.  B.  counted 
against  the  said  C.  D.  and  after  an  imparlance  had  been  prayed  by  and 
granted  to  him«    And  also  for  that  the  said  C.  D.  hath  not  made  any  pro- 
fert  of  the  said  severcCl  indentures  which  he  hath  alleged  to  have  been  re- 
spectively made  on  the and days  of in  the  year  of  our 

Lord aforesaid,  or  of  either  of  such  indentures,  nor  hath  he  set  forth 

any  legal  e^tcuse  for  not  showing  the  same  or  either  of  them  to  the  court 
here.  And  for  that  the  said  prayer  of  aid  is  in  various  other  respects  un- 
certain, insufficient,  and  informal,  &c. 

• 

Joinder  in   C.  D.  ) 

demnmr.  ^^  f  ^^^  ^.j^^  ^^-^  q  jj^  ^^^^^  ^^i^i^  the  matters  by  him  alleged,  in 
A.  R  )  manner  and  form  as  the  same  are  above  stated  and  set  forth,  are 
sufficient  in  law  for  him  the  said  0.  D.  to  have  aid  of  the  said  H.  M. 

{p)  See  formB,  1  Bast  Ent.  84,85.    This  done  already  with  respect  to  &  the  tenant.    I 

iras  decided  to  be  a  good  oause  of  demnrrer  in  nnderstMid  too  that  H.  M.  is  a  minor,  tmi  I  do 

the  case  of  Onslow  v.  Smith,  2  B.  &  P.  8S5,  not  think  the  making  him  a  party  to  the  pro- 

the  following  opinion  was  given.^-'*  I  wish  to  ceedings  would  suspend  them  daring  his  mi- 

exclude  the  tenant  from  the  aid  he  has  prayed  nority,  as  he  appears  not  to  take  the  property 

because,  if  it  should  be  Allowed,  the  demand-  in  question  by  decent.    I  beUe^o  the  nki  prayei 

ant  will  have  again  to  oouat  against  the  prayer  is  exceptionable  on  the  grounds  assagnod."  In 

in  aid,  on  his  coming  in  and  appearing,  and  recording  the  pleadings  care  most  be  taken 

also  to  give  him  view  if  demanded,  and  then  that  the  imparlances  between  the  eonnt  and 

to  ooont  a  second  time  alter  view,  as  has  been  the  aid  prayer  appear  nponr  the  roH 
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te  BOD,  and  ibis  he  is  ready  to  verify  and  prove  as  the  comrt,  Ao.    And 

iMBse  the  said  A.  B.  hath  not  made,  any  answer  to  the  said  aid  prayer,  ,1^1^ 

lor  hitherto  denied  the  same,  the  said  C.  D.  prays  judgment,  and  also,  as  wun  or 

Wore,  prays  aid  of  the  said  H.  M.  the  son,  Ac.  mua, 

•William  the  Fourth,  Ac. : — ^Witness  A.  B.  and  B.  his  wife,  in  our  [  •1870] 
mrt,  before  our  justices  at  Westminster,  demanded  against  C.  D.  wid-  wnt  after 
0r,  [four  messuages,  four  gardens,  and  four  acres  of  land,]  with  the  ap-  prayer  in 
lirtenances,  in  the  parish  of  T.  as  the  right  and  inheritance  of  her  the  ^^^^^' 
9M  E.  by  our  writ  of  right,  as  it  is  said,  and  the  said  0.  D.  afterwards  ^0^  ^^ 
dme  into  our  court,  and  said  that  she  was  seised  of  the  tenements  afore-  mainder- 
fyd,  with  the  appurtenances,  in  her  demesne  as  of  freehold,  for  the  term  ™»n.to 
if  her  life  only,  the  remainder  thereof  belonging  to  H.  M.  and  his  heirs  ^efense^  ^ 
iverer,  and  she  prayed  aid  of  him  the  said  H.  M.  which  was  granted  caUed  a 
to  her ;  therefore  we  command  you  that  you  summon,  by  good  summooers,  '^j^jnoneas 

fhe  said  H.  M.  that  he  be  before  our  justices  at  Westminster,  on, dumlr^il 

Ufceneral  retumrday,')  to  answer  together  with  the  said  C.  D.  the  said  ium  (9). 
JLB.  and  B.  his  wife,  in  the  aforesaid  plea,  if  he  will,  and  have  you  there 
Ik  sommoners  and  this  writ.    Witness,  Ac. 

I  John  Doe, 
and 
Richard  Roe. 

Smnmonefs  of  the  within-named  are  <    and 


By  virtue  of  this  writ,  directed  to  me sheriff  of  the  county  of The  retam  ' 

have,  on  the  —  day  of in  the  year  within  mentioned,  by IS^^e  writ 

—  good  and  lawful  men  of  the  county  within  written,  summoned  (r). 

within-named  B.  F.  (the  prayee^')  at  the  land^  within  specified,  that 

sjbe  before  the  justices  of  our  lord  the  king,  within  written,  at  West- 

ter,  on  the  day  within  contained,  to  answer  the  within-named  A.  B. 

[tte  demandant,)  together  with  the  within-named  0.  D.  (the  tenant^)  of 

within-written  plea,  if  they  will,  as  I  am  within  commanded. 

.    —  Sheriff. 

Essex^  (to  wit.) — G.  A.  (the  prayee^)  without  whom  the*  said*  C.  D.  Entry  on 
Me  tetumt^  cannot  answer  A.  B.  (the  denumdanty)  of  a  plea  of  land,  be-  ^J^^^ 
KBommoned  aud^not  being  within  the  four  seas  at  the  time  of  issuing  niart  («). 
jifthe  summons,  nor  at  any  time  within  three  weeks  after,  courses  hiiQself 
to  be  V-soigned  ultra  mare  against  the  aforesaid  A.  B.  (the  demandant j)  [-^ISTl  ] 
jjf  the  plea  aforesaid. 

By (Attorney.)  In  right 

• Date. 

U9)8w  ftrmi,  2  Savnd.  46  d,  note  4;  and       (r)  See  Lm's  Diet  PMe.  SA  edit. 
Iiri  Diet  Ftm.  2d  edit  {$)  U. 

\  Vol.  m.  46 
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Bioar. 

AffidaTit 
annexed 
to,  and 
filed  with 
the  aboTe 
essoign  (<}. 


^  Comnum  Pleas. 


Between  < 


Demandant 
and  { 

Tenant. 


Appear- 
ance for 
the  prayee 
(«). 


L.  M.  (usualip  the  attorney  makes  this  affidavit^)  maketh  oath  aoj 
saith,  that  he,  this  deponent,  is  well  informed  and  verily  believes  that  Q 
H.  (the  absent  prayte^  the  prayee  in  aid  named  in  writ  of  summtmem 
ad  OMionliandum  sued  out  by  the  said  G.  D.  (the  tenant}  in  this  canni 
retamable  on,  &o.  is  not,  nor  was  within  the  four  seas  on  the  day  on  whid| 
the  said  writ  of  summons  was  executed,  and  on  which  he  was  summonei 
or  at  any  time  within  the  space  of  three  weeks  next  ensuing  that  day,  aal 
that  the  essoin  de  ultra  mare  cast  for  him  against  the  demandant  in  ttdj 
cause,  as  this  deponent  is  well  informed,  and  verily  believes,  is  just  aB| 
true. 

Sworn,  &c.  L.  M. 

In  the  Common  Plea^. 

Essexy  (to  wit.) — ^Appearance  for  0.  D.  (the  tenant^')  and  likewise  ibi 
G.  H.  (the  prayee^')  without  whom  the  said  G.  D.  (the  tenantry  canool 
answer  A.  B.  (the  demundant^}  of  a  plea  of  land,  to  answer  the  said  A^ 
B.  (the  demandant^}  of  the  plea  aforesaid.  I 

By  —  (Attorney.)  In  right  •  i 


Date. 


Appear- 
ance of  the 
tenant,and 
also  of  the 
prayee, 
and  joinder 
in  aid  of 
the  prayee, 
and  prayer 
of  impar- 
lance (to). 

[•1872] 


EsseXy  (to  wit. — ^Appearance  as  well  for  G.  D.  {the  tenant^}  as  for  Qj 
n.  (the  prayee^}  by  L.  M.  his  attorney.     And  the  said  0.  H.  (the  prm^^ 
ee^}  freely  joins  himself  to  the  said^.  D.  (the  tenant^')  in  aid  against 
B.  (the  demandant^}  of  a  plea  of  land,  and  upon  this,  as  well  the  af< 
said  G.  D.  (the  tenant^)  as  the  aforesaid  G.  H.  (the  prayee^y  prays  1m 

•to  imparl  thereto  here,  until ^  fn  the year  of  the  reign  of 

(George  the  Fourth,  and  they  have  it,  Ac.  the  same  day  is  given  unto 
said  A.  B.  (the  demandanty)  here. 

By  L.  M.  Attorney.  In  right 


General 
xniMof 
plea,  and 
tender  of 
demy 
marie  (c). 


In  Common  Pleas. 


0.  D. 

ats. 


Term^—  Willie 


And  the  said  G.  D.  by her  attorney,  comes  and  defe 

A.  B.  )  the  right  of  the  said  A.  B.  (the  demandant)  and  the  seisin  of  tl 
said  K  F.  when,  &c.  and  the  whole,  Ac.  and  whatsoever,  &g,  and  cli( 


(0  See  Lee*8  Diet  Prao.  2d  edit 
(tf)  See  Lee's  Diet.  Praot.  2d  edit 
(to)  See  Lee's  Diet  Prao.  2d  edit 
(x)  See  other  forms  of  general  mise,  8  Wils. 
410,  661.— Booth  on  Real  Actions,  96,  6,  8, 
102.— Lee's  Diet  Praet  2d  edit— 10  Wentw. 
216,  220.    It  is  in  general  advisable  for  the  de- 
tadaat  to  plead  as  in  the  above,  or  next  form, 
as  it  appears  to  be  settled  that  everything 
may  be  given  in  evidence  upon  the  mise, 
joined  upon  the  mere  right,  except  collateral 
warranty.    See  8  Wile.  420.«-Qro.  Ab.  Droit, 


48.— Booth,  98,  112,  116.— 2  Sannd.  46| 
46  g.    The  issue  joined  upon  the  mere  nuisi 
to  he  tried  by  the  grand  assise,  dther  at 
or  at  nisi  prins,  or  the  assises,  and  not  hj^ 
common  jury.     1  B.  &  P.  192.— 2  BU.  "" 
1261.— 1  Taunt  416— 2  Saund.  46  e.  i 
notes.    It  IS  said  to  be  the  safest  way,  ini 
era!  to  join  the  mise  on  the  mere  rigbt,  i 
give  the  special  matter  in  evidence,' 
the  defendant  may  have  more  latitude  in . 
of  his  defense.    Booth,  116.— 2  Saand.  j^t 
in  notes.    At  the  same  time,  however  it  il»i 


RELATIVE  TO   WRIT8  OF   RIGHT.  1872 

^  of  the  tenemeiits  aforesaid,  with  the  appurtenances,  as  of  fee  and  right  ^boceed- 
|e.  and  she  puts  herself  upon  the  grand  assize  of  our  lord  the  king,  and  ^^^yg^' 
fnys  a  recognition  to  be  made,  whether  she  the  said  G.  D.  has  a  greater  writs  op 
title  to  hold  the  tenements  aforesaid,  with  the  appnrtenances,  *to  her  and     uoht. 

Kr  heirs,  as  she  now  holds  the  same  ;  or  whether  the  said  A.  B.  the  now  [  *1373] 
mandant,has  title  to  hold  the  same  tenements,  with  the  appurtenances, 
he  has  above  demanded  the  same,  Ac.     [And  the  said  A.  B.  doth  the. Tender  of 
(y).]     And  she  brings  here  into  the  said  court  the  6s.  8d,  for  the  use  ****  ^y 
oar  lord  the  king,  Ac.  for  this,  to  wit,  that  it  may  be  inquired  of  the  °"^' 
e,  Ac.  and  therefore  she  prays  that  it  may  be  inquired  by  the  said  grand 
,  whether  the  said  E.  F.  was  seised  of  the  tenements  aforesaid,  with  ^ 
appnrtenances,  in  his  demesne  as  of  fee,  in  the  time  of  peace,  in  the 
of  our  lord  King  George  the  Third,  as  the  said  A.  B.  the  now  de- 
aandant,  has  aboye  alleged.     [And  the  said  A.  B.  doth  the  like  (a).] 


hike  Common  Pleas, 

In  right.  Term^ Will.  4. 

C.  D.  the  tenant,     )  « 

ats.  >     And  the  said  G.  D.  and  E.  F.  the  tenant,  and  Mise  or 

A.  B.  the 'demandant.  )  prayee,  t.  e.  the  i*emaindcr-man  'or  reversioner,  P^^*  ^^^^ , 

\j their  saidjtttomey,  come  and  defend  the  right  of  the  said  A.  B.  pnyee,  lii 

(ihe  demandani^')  when,  Ac.     And  the  whole,  Ac.  and  whatsoever,  Ac.  aid  and 
tnd  mostly  of  the  tenements  aforesaid,  as  of  fee  and  right,  Ac.     And  l?***!'^^^^ 
they  put  themselves,  upon  the'  grand  assize  of  our  lord  the. king,  and  they  xQark!*"^ 

Ey  a  recc^ition  to  be  made,  whether  the  said  C.  D.  (the  defendant^')  where  the 
agreatcr  right  to  hold  the  tenements  aforesaid,  with  the  appurtenances,  ^®™*^""* 
ibr  the  term  of  his  life,  as  tenant  thereof,  as  he  now  holds  the  same,  the  ^q  an- 
Moainder  thereof  to  the  said  E.  F.  (the  prayee^  as  the  limitations  may  cestor's 
le;)  or  whether  the  said  A.  B.  {the  demandant,)  hath  title  to  hold  the  same  ^^^^  ^^^' 

tements,  with  the  appurtenances,  as  they  have  above  demanded  the  same,  [  *1374] 
.    And  they  bring  here  into  court  6s.  8d.  for  the  use  of  our  lord  the 
ling,  Ac.     For  this,  to  wit,  that  it  may  be  inquired  of  the  time,  Ac.  and 

•berred  in  the  same  books,  that  it  is  fre-  the  plea,  the  similiter  is  usually  added  at  the 

rntljT  the  least  dilatory  and  yexatious  mode  end  of  that  tender,  or  is  wholly  omitted.    See 

the  defendant,  where  the  matter  in  bftr  is  Booth,   102. — Co.    Ent   102. — 8    Bla.  Com. 

•kar,  to  plead  it  specially,  as  that  the  tenant  App*.  vi. 

Med  a  fine  with  proclamation,  or  that  the  an-        («)  With  respect  to  the  tendto  of  the  demy 

tator  of  the  demnndant  made  his  will  and  de-  mark  in  general,  see  Booth,  98. — 2  Sannd.  46  f, 

MMd  away  the  lands,  and  where  the  demand-  in  notes.     It  is  said  to  be  now  the  praotioo 

■at  in  his   replication  to  such  special  plea,  to  tender  the  demy  mark  at  the  time  of  the 

^BoU  be  obli{^  to  admit  a  part  of  the  de-  trial,  and  not  on  joining  the  mise,  as  in  the 

ftndant's  title,  which  it  might  be  difficult  to  above  form,  and  therefore  what  follows  as  to 

e,  the  defendant  may  thus  obtain  an  ad-  the  tender  of  sach  demy  mark  may  be  omitted, 

i.   Id.  ibid.    An  issue  joined  upon  a  Lee's  Diet.  Prao.  2d  edit.;  and  see  8  Wils. 

pleiris  to  be  tried  by  a  common  jury  of  661,  662;  but  see  Booth,  98,   102.    8  Bla. 

e  men,  as  other  issues  are,  and  not  by  Com.  App.  ii. — 2  Saund.  45  f.    As  to  evidence, 

grand    assize.    Bro.  Droit.   80,  42,   8—  see  Holt,  C.  N.  P.  667.— Moore,  672. 
pBoth,  118,  115. — 8  Wils.  420.— 2  Saund.  45  g        (o).  This  is  not  to  be  inserted  until  the  issue 

pi  to  eT^enoe  under,  see  8  Wils.  420. — Who  made  up. 

bb^n.  Holt,  C.  N.  P.  667.-8  Bingh.  446.  {b)  See  form,  2  Saund.  46  d,  n.  4.— Lee*8 

r<9>  llio  similiter  should  not  be  here  in-  Diet.  Pract  2d  edit    As  to  the  tender  of  the 

Itorted  till  the  issue.    A  similiter  or  replication  demy  mark,  see  the  preceding  Ibnn  and  notes* 

Hat  not  Appear  to  be  neoessary.    Booth,  96.  See  Holt,  0.  N.  P.  6o7. 
mien  tbe  tender  of  the  demy  mark  is  stated  ia 
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theref<»*e  they  pray  that  it  may  be  inquired  of  by  the  gra&d  assise,  vhetliei 

^it/to^*  the  said  G.  H.  (the  party  on  whose  seisin  the  demandcmthas  counted^  wn 

WUT8  07  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesM 

uoHT.    1^  0f  fee^  in  the  time  of  peace,  in  the  time  of  our  lord  the  King  Gteoi^ 

the  Third,  as  the  said  A.  B.  the  now  demandant,  hath  aboTe  alleged. 

And  the  said  A.  B.  doth  the  like.    Therefore,  &c.  (c). 


Denial  of 
anoeetor's 
seurin  (<f). 


Draper  ^ 
ats.     \     And  the  said  0.  D.  by 


his  attorney,  comes  and  defends 


2d.  Denial 
of  descent 
to  the  de- 
mandant 

(O. 

[1876] 


Bole  of 
court  by 
consent 
ibr  strik- 
ing out 
special 
plea,  and. 
pleading 
only  the 
general 
auseon . 
linos  (^)« 


Keats.  )  the  right  of  the  aforesaid  A.  B.  and  his  seisin,  Ac.  and  says  tiiit 
the  said  E.  F.  the  late  father  of  the  said  A.  B.  was  not  seised  of  the  tene^ 
ments  aforesaid,  with  the  appurtenances,  or  of  any  part  thereof,  in  his  de* 
mesne  as  of  fee  and  right,  in  manner  and  form  as  the  said  A,  B.  hath 
abo7e  alleged,  and  of  this  the  said  C.  D.  puts  himself  upon  the  countiy, 
&c.  ancT  for  a  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statotft 
in  such  case  made  and  provided,  the  said  C.  D.  says,  that  the  said  A. 
B.  ought  not.  to  have  bis  seisin  of  the  tenements  'aforesaid,  with  the  ap» 
purtenances,  in  the  said  declaration  mentioned,  or  of  any  part  thereof,  b^^^ 
cause  he  says,  that  upon  the  death  of  the  said  O.  H.  the  right  descendaC; 
to  J.  K.  as  son  and  heir  of  the  said  G.  H. ;  by  virtue  thereof,  the  satf 

J.  K.  afterwards,  to  wit,  on  the day  of in  the  year  of  our 

Ix>rd entered  into  the  said  tenements,  with  the  appurtenances,  and 

was  seised,  by  taking  the  esplees  thereof  to' the  value,  &t.  And  the  ssidi 
J.  E.  being  so  seised  thereof,  he  the  said  J.  K.  afterwards,  to  wit,  oa 

the  day  and  year  last  aforesaid,  at in  the  said  county,  enfeoffed  the 

said  0.  D.  of  the  said  tenements,  with  the  appurtenances  to  have  and  to, 
hold  the  same  unto  the  said  C.  D.  and  his  heirs,  by  virtue  of  which  sali; 
feoffment  the  said  G.  D.  became  and  was  seised  of  the  said  tenementSi 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right ;  without  thi& 
that  upon  the  death  of  the  said  G.  H.  the  right  descended  to  the  nid  A«i 
.B*  in  manner  and  form  as  the  said  A.  B.  hath  above  alleged ;  and  thistitS' 
said  C.  D.  is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  his  seisin  of  the  said  tenements,  with  the  ^purt^' 
nances,  in  the  said  declaration  mentioned,  or  of  any  part  thereof. 

Jpi  the  Common  Pleas.    Easter  tetm^  in  the  12M  year  of  the  reign  ef  \ 

King  Oeorgethe  Third.  ^ 

Tessen,  Esq.  1 

ats.  >     Thursday,  the  ISth  of  May,  upon  reading  a  rale  niadij 

Clark.       )  between  the  said  parties,  on  the  9th  of  February,  in  HOt^jp 

Term  last,  and  upon  hearing  counsel  on  both  sides,  and  the  demandant  by  Uf 

(c)  Award  of  sammoni,  &c*  see  HoU,  C.N.  n.  (s). 

P.  668.  (f )  See  Ibfing,  of  other  pkM,  10 

(<f )  See  fcrms,  10  Wentw.  220.    A  special  215.^1  H.  Bla.  1. 

plea  seems  nnneoessary.    See  ante,  1872,  note  (/  )  8m  ^oata^  S  Wlk.  Bsp^  MSi 

U).    When  a  spw^l  plea  is  ad^rkahU  see  420. 
ikiotli  on  IM  Aotions,  116      Auto,  1372, 


BELATIYE  TO  VSRS  OF  BIGHT.  1876 

§naaA  faerebj  coimentiiigythat  the  teeaat  npoii  the  trial  of  this  oanse  skall 


INGB 


fire  \n  evidence  that  a  fine  was  levied  in  Michaelmaa  Term,  in  the  16th  ^^^  ^ 
jetr  of  the  reign  of  his  late  Majesty  King  George  the  Second,  between  wbhs  of 
John  Clarke,  the  late  father  of  the  said  tenant  in  this  canse,  as  plaintiff,  uobx. 
and  Roger  Osbaldeston,  and  Sarah  his  wife,  deforceants,  of  tenements  in 
^  demandant's  declaration  mentioned ;  and  that  the  same  was  engrossed, 
ud  afterwards  pnblicly  and  openly  read  and  proclaimed  according  to  the 
form  of  the  Statute,  Ac.  and  that  such  fine  was  levied  to  the  use  of  the 
iud  John  Clarke,  and  his  heirs ;  and  by  virtue  thereof,  the  said  John 
darke  entered  into  the  said  tenements,  with  *the  appurtenances,  and  [*18761 
tiiereby  became  seised  thereof  in  his  demesne  as  of  fee,  and  that  he  died 
seised  afterwards,  and  that  the  said  George  Clarke,  the  tenant,  was  his 
keir;  and  neither  did  Francis  Tyssen,  the  father,  nor  Francis  John  Tys- 
no,  the  son,  at  any  time  within  five  years  next  after  the  proclamation 
kd  and  made,  pursue  his  title,  claim,  or  interest  in  or  to  the  said  tene- 
Bents,  or  any  part  thereof,  by  way  of  action  or  lawful  entry,  and  the  ten- 
sot,  by  his  counsel,  hereby  consenting  that  the  demandant  on  the  said  trial 
Aall  be  at  liberty  to  give  in  evidence  that  they  who  were  the  parties  to 
tbe  said  ^ne,  or  any  of  them,  at  the  time  of  levying  of  the  said  fine,  had 
"iothing  in  the  premises ;  it  is  ordered,  that  the  second  plea  pleaded  in 
tins  cause  be  struck  out. 

By  the  court. 
On  the  motion  orSeijeant  Walker,  for  the  tenant ;  Seijeant  Ba6land,for 
flie  demandant. 

FOTHEBOlLL. 

Dorsetshire  (to  wit.)    Writ  of  summons  for  Harry  Galtoii,  demandant,  Prmeifm 
igamst  Wm.  Harvey,  tenant.    Return,  Ac.  *         **'  '^^  ^^ 

WiUiam,  Ac.  to  the  sheriff  of greeting : — We  comniand  you,  that  Wnt  of 

hf  ftooA  Bummoners  you  summon  four  lawful  knights  of  your  county,  girt  J^T*^*" 

with  swords,  that  they  be  before  our  justices  at  Westminster,  on (4  knighu  to 

feneral  return  day)  [if  at  the  assizes^  then^  after  inserting  the  rhtumy  elect  the 
wy,  "  or  before  our  justices  assigned  to  take  the  assize  in  and  for  your  «r*^^  *•" 
eoonty,  if  they  shall  first  come,  on  Monday,  the  first  day  of  July  next,  the  b^k"orat 
day  of  the  assizes,  at  Abingdon,  in  your  county,  according  to  the  form  of  the  assiiet 
the  Statute  in  such  case  made  and  provided,"]  to  make  election  of  our  (^)* 
grand  assizo,  between  A.  B.  demandant,  and  C.  D.  tenant  of,  Ac.  [premise 
u  m  the  writ  of  right ^  in  your  county,  whereof  the  said  C.  D,  {the  te- 
^osU)  in  our  same  court,  hath  put  himself  upon  our  grand  assize,  by  pray- 
ing a  recognition  to  be  made,  whether  he  hath. a  greater  title  to  hold  the 
foiements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs,  as  te- 
iBUits  thereof,  as  he  now  holds  the  same,  or  whether  the  said  A.  B.  (the 
^knumdanf)  hath  title  to  hold  the  same  tenements,  with  the  appurtenances, 
18  he  has  demanded  the  same,  and  have  you  there  the  names  of  the  sum- 
lioners,  the  knights,  and  this  writ. 

ig)  See  ftnrm,  Lee^  IMet  Pm.  2d  ed.  2  2.    The  fcrm  ia  2  BIa.  B^p.  126S,  ii  deflMtif*.     * 

Bmd.  45  e,  in  notes.    At  to  fhe  neoeseity  ftr  See  a  fbrm  of  snmmons,  when  ifaie  Oftose  is  ts 

«i  i>nD,  see  1  Tkoni.  416.— 2  Sannd.  42  a—  be  tried  in  BiiddtaNZ,  8  Wils.  669. 
S  BIa.  Bop.  1261.— 2  a  A  P,  m^l  M.  8c  P. 
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MtocBED-      Witness,  Sir  N.  0.  T.  knight,  at  Westminster,  the day  of in 


ni08  BELA- 


TIVB  TO       *®  y®*^  ^^  ^"'  ^^8^' 


WBITSOr 
BIGHT. 


Signed 


[•1877]      •William  the  Fourth,  Ac.  to  the  sheriff  of  Dorsetshire,  greeting :— We 
The  like     comniaDd  you,  that  by  good  summoners  you  summon  fonr  lawful  knights* 

writ  of      of  yQQ|.  county,  girt  with  swords,  that  they  be  before and our 

^™^.  justices  assigned  to  hold  the  assizes  for  our  said  county  of  Dorset,  at  Dor- 

iffii  in  an-   setshire,  in  the  said  county,  on  — —  the day  of next,  to  make 

other  form,  election,  on  their  oath,  of  our  grand  assize  between  H.  6.  demandant, 
mon"four  and  W.  H.  tenant  of,  Ac;  in  the  parish,  Ac.  in  your  county,  whereof  the 
knights  to  Said  W.  in  our  same  court  hath  put  himself  upon  our  grand  assize,  by 
*ect  the  praying  a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold 
lizeor  joTT  ^^^  tenements  aforesaid,  with  the  appurtenances,  unto  him  and  his  heirs  as 
(A).  tenants  thereof,  as  he  now  holds  the  same  ;  or  whether  the  said  H.  hath 

title  to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  de- 
manded the  same.  And  that  you  retnm  to  our  justices  of  the  Bench  at 
Westminster,  in  fifteen  days  of  Easter,  the  names  as  well  of  the  said  knights, 
so  by  you  to  be  summoned,  as  by  the  persons  who  shall  be  by  them  eleet- 
ed,  according  to  the  exigency  of  this  writ,  together  with  this  writ. 
Witness,  Sir  N.  0.  T.,  Ac. 

Retnm  to  By  virtue  of  this  writ  to  me  directed,  I  have  caused  L.  M.,  Ac.  [ike 
8U0  wnt  ^^^^^  ^  ^^g  kniffhts^"]  four  lawful  knights  of  my  county,  to  be  sammoneA 
by  0.  P.  and  Q.  B.  my  bailiffs,  to  be  before  his  majesty's  justices,  at  the . 
day  and  place  within  mentioned  (A:),  to  do  as  by  this  writ  they  are  re- 
quired ;  and  as  I  am  within  commanded.  The  summoners  are,  and  each 
of  th^  is,  mainprised  by  John  Doe  and  Richard  Roe. 

The  answer  of  E.  F.  sheriff. 


The  alias        William  the  Fourth,  Ac.  to  the  sheriff  of greeting : — ^We  command ' 

summone    7^^^  ^^  before  we  have  commanded  you,  that  by  good  summoners  you  sum- 
of  four      mon  four  lawful  knights,  Ac.  [as  in  the  first  writ  of  summons^  verbaiimSX     , 

knights  (0 

[  •1878]      •Witness,  Sir  N.  0.  T.  knight,  at  Westminster,  the day  of '\ 

in  the year  of  our  reign. 

The  retnrn     By  virtue  of  this  writ  to  me  directed,  I  have  caused  J.  E.,  J.  H.,  P. 
of  thealias  j)^  qh^  q.^  jf ,  four  lawful  knights  of  my  county,  girt  with  swords,  to  bt  ■ 
summons    Summoned  by  H.  J.  and  J.  W.  my  bailiffs,  to  be  before  his  majesty's  ; 

of  four 

knights  {h)  See  Luke  v.  Harris,  2  Bla.  Rep.  1298,  four  knights,  the  ahove  alias  writ  of  sommoot* 

(m).  and  1261.    This  form  was  settled  by  two  very  issued  returnable  from  the  day  of  Saint  Haxtia 

eminent  Pleaders,  with  reference  probably  to  2  in  fifteen  days. 

Bla.  Rep.  1261.    But  it  should  seem  that  the        {m)  Bee  8  Wils.  660.    The  fsnr  knigklft 

snpposed  knights  should  be  snmmoned  in  the  above  mentioned  appeared  in  oonrt  at  tbe  t%* 

alternative,  as  in  the  preceding  form.  turn  of  the  alias  writ  of  summons,  and  bcfaif 

.  (i)  Quart  if  the  return  should  not  be  that  placed  in  the  jury-box  on  tiie  north  side  of  At 

.    the  sheriff  hath  summoned  them  in  the  alter-  court  of  the   Braoh,  were    severally  swoia 

native,  2  Saund.  45  e,  in  note.  lawAiUy  and  truly  to  ohoose  twelve  knigUm  ^ 

(A:)  Lee's  Diet  Prao.  2d  edit — 2  Baun.  45  e.  girt  with  swords,  of  themselves  and  odhen» 

(0  See  2  Wils.  560.    The  sheriff  having  which  best  know  and  wiU  declare  or  nj  thft 

doM  nothing  npon  the  writ  of  summons  of  troth  betweso  the  partiss. 
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at  the  day  and  place  within  mentioned,  to  do  as  by  this  writ  they  no<sn>- 

reqaired,  and  as  I  am  within  commanded,  the  said  snmmoners  are,  and    ^^  ^ 

ich  of  them  is,  mainprized  by  John  Doe  and  Richard  Boo.  wsitb  oi 

Is.  S.  Esq.  ) 
and       \  SherifGB. 
W.  L.  Esq.  ) 

William,  Ac.  to  the  sheriff  of greeting : — ^We  command  yon,  that  ^^^ff^ 

m  cause  to  come  before  our  justices,  at  Westminster,  on,  &c.  [^Lhe  re-  cia9\ny!* 
day,]  J,  E.  of,  Ac.  J.  H.  of,  Ac.  P.  D.  of,  Ac.  G.  M.  of,  Ac.  J. 
of,  Ac.  E.  H.  of,  Ac.  Ibeing  names  ami  residences  of  the  four  sup- 

md  knights  and  two  others j"]  knights,  J.  S.  of,  Ac.  G.  H.  of,  Ac. 
gnomes  and  residences  of  recognitors^  in  the  whole  e^hteen"]  recog- 
itors,  chosen. to  make  recognition  of  onr  grand  assize,  between  A.  B. 

[.  demandant,  and  C.  D.  tenant,  of  10  messuages,  Ac.  [^here  the  prem- 
r«  were  specified^  in  the  parish  of in  your  county,  whereof  the 

lid  C.  D.  in  our  same  court,  hath  put  himself  upon  our  grand  assize,  by  [  *1879] 
[rajing  a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold 
)C  teneftients  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as 
mants  thereof,  as  he  now  holds  the  same,  or  whether  the  said  A.  B.  hath 
[tie  to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  de- 

ided  the  same,  and  have  you  here  this  writ. 

Witness,  Sir  N.  0.  T.  knight,  at  Westminster,  the day  of 

the year  of  our  reign. 

William  the  Fourth,  Ac.  to  the  sheriff  of  Dorsetshire,  greeting : — ^We  Tha  writ  of 
)mmand  you,  that  you  have  before  our  justices  at  Westminster,  on  the  -^fl**"**""- 
lorrow  of  All  Souls,  [or  "  before  our  justices  assigned  to  take  the  assizes  ^^^^ 

In  and  for  the  county  of  Dorset,  if  they  shall  first  come,  on the ( o). 

day  of at  Dorchester  in  the  said  county,"]  the  bodies  of  the  several 

persons  named  in  the  panel  annexed  to  this  writ  r^co^ttor^,  summoned  in 
oor  court  before  our  justices  at  Westminster,  and  chosen  to  make  recogni- 
tion of  our  grand  assize  between  H.  G.  demandant,  and  W.  H.  tenant  of, 

—  in  your  county,  whereof  the  said 
himself  upon  the  grand  assize  by  pray- 
ing a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold  the 
tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as  ten- 
ant3  thereof,  as  he  now  holds  the  same,  or  whether  the  said  H.  had  title  to 
Wd  the  same  tenements,  with  the  appurtenances,  as  he  hath  demanded  tho 
s&me,  to  make  that  recognition,  and  have  there  this  writ.    Witness,  Ac. 

« 

(«)  See  fbrm,   8  Wils.  660.— Lee's  Diet  should  be  filed  the  first  day  of  Easter  Term, 

^*et  2d  edit.— Booth,  07.— 2  Baand.  46  e,  n.  being  the  qaarto  dU  poit  of  the  writ  of  sam- 

u  the  kabeat  corpora  reeognilorumt  tho  niri  mons. 

fftut  eluse  most  be  inserted,  as  in  the  sam-        (o)  This  writ  should  be  tested  on  the  qtuirio 

■Jins,  ante,  1876.— 2    BU.    Bep.   1268.— 1  dU  poit  of  the  retnm  of  the  ventre.    The 

«u&t.    416.— 2  Sannd.  46  e.— Lee's    Diet,  draft  was  settled  by  two  Tery  eminent  Plead- 

V^-  2d  ToL  il— See  form,  2  Saund.  46  e.— A  en  at  the  bar.  '  See  the  reqnisiteB,  2  Sannd.   . 

<oiulsr  vtnirt  was  settled  by  two  very  eminent  46  e.— 2  Bla.  Bep.  126S»  1298.— 1  Tannt.  41& 
<'Men  at  the  bar,  who  advised  that  the  writ 


fc.  [naming  them^y  in  the  parish  of - 
W.  H.  in  our  same  conrt,  hath  put  hii 
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FWHJBBD-  PUm  at  Wesiminster  before  Sir  N.  C.  Tindal^  knight j  and  his  comptm- 

EOTATivB  iansjjusiices  of  our  lord  the  king  of  the  bench,  of  Trinittf  Term;  in  the 

10  WRITS  1*^  y^or  of  the  reign  of  our  sovereign  lord  William  the  Fourth^  by  thi 

at  mam,  grace  of  Oody  Sfc» 

Record  of  Dorsetshire  (to  wit),  \to  the  end  of  the  issue ^  -and  then  proceed  asfoU* 
Nisi  Priaa  lows ;]  Therefore  the  sheriff  is  commanded  'that  he  summon,  by  good 
a^LpS  f  S"'^°i^°®'*^>  ^^^^  lawful  knights  of  his  county,  girt  with  swords,  that  they 
sanmoBB  ^  ^®^>  ^°  *^  morrow  of  AH  Souls,  to  make  election,  on  their  oath,  of 
of  four  ttte  grand  assize  aforesaid,  &o.  the  same  day  is  given  to  the  parties  afore* 
knights,  gaid,  here,  &c.  At  which  day  comes  here  as  well  the  said  H.  as  the  said 
[  •1380]  W.  by  their  attomies  aforesaid,  and  the  sheriff  has  not  sent  the  writ  of  our 
Continii-  lord  the  king  to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing 
anoe  by  thereupon.  Therefore,  as  before,  the  sheriff  is  command3d  that  he  summon 
non  mUU  ^7  g^od  summonors,  four  lawful  knights  of  this  county,  girt  with  swords, 
breve.  that  they  be  here,  in  eight  days  of  St.  Hilary,  to  make  election,  on  their 
Miat  sam-  oaths,  of  the  grand  assize  aforesaid,  Ac.  the  same  day  is  given  to  the  parties 
^^ed.  aforesaid,  here.  At  which  day  came  here  as  well  the  said  H.  as  the  said 
W.  by  their  attornies,  aforesaid,  and  the  sheriff  hath  not  sent  the  writ  of 
Further  our  Said  lord  the  king  to  him  in  that  behalf  directed,  nor  hath  he  done  any 
oontinu-  thing  thereupon.  Therefore  the  sheriff  is  commanded,  that  he  summon  by 
^ce  comes  2®^^  summoncrs,  four  lawful  knights  of  this  county,  girt  with  swords,  that 

tion  mini    they  be  before and his  said  Majesty's  justices,  assigned  to  hold  the 

breve.        assize  for  the  said  county,  at  Dorchester,  in  the  said  county,  on, the 

sammons    ^V  ^^ next,  to  make  election,  on  their  oaths,  of  the  grand  as- 
awarded,    size  aforesaid,  and  that  he  return  to  his  said  Majesty's  justices  of  the 
Bench  here,  in  fifteen  days  from  the  day  of  Easter,  the  names  as  well  of 
the  said  icnights,  so  by  him  to  be  summoned,  as  of  the  persona  who  shall 
be  by  them  elected,  according  to  the  exigency  of  the  writ  pf  our  said  lord 
the  king  to  him  in  that  behalf  directed,  together  with  that  writ,  the  same 
Return  to   day  is  given  to  the  parties  aforesqiid,  here,  &c.    At  which  day,  to  wit,  ill 
•nmmoM^  fifteen  days  from  the  day  of  Easter  aforesaid,  come  here  as  well  the  said 
that  there  H.  as  the  Said  W.  by  their  attomies  aforesaid,  and  the  sheriff,  to  wit,  K 
are  no       B.  P.  esq.  sheriff  of  Dorsetshire  aforesaid,  now  here  returns,  that  by  vir- ; 
^^unty  *"®  ^^  *^®  ^^^^  ^  ^^^  directed,  because  there  were  no  knights  in  his  bail- ! 
and  that  *  iwick,  he  had  caused  the  honorable  C.  A.,  Sir  W.  0.  bart.  W.  B.  ?•  i 
thesheriflf  esq.  and  W.  T.  esq.  four  good  and  lawful  men  of  his  county,  girt  witti^ 
^ned™'    8^^^<i8,  to  be  summoned  by  R.  R.  and  W.  S.  good  summoners,  that  ihej 
iborothers.  be  before  his  majesty's  justices,  assigned  to  hold  the  assizes  aforesaid,  A 
the  time  and  place  in  the  said  writ  in  that  behalf  mentioned,  and  then  and 
there  to  do  as  by  the  said  writ  they  are  required,  and  that  the  said  sum- 
moners are,  and  each  of  them  is,  mainprized  by  John  Doe  and  Bicharl 
[•1381]  ^0®'    Whereupon  the  said  C.  A.,  'Sir  W.  C.  bart.,  W.  B.  P.  and  W. 
Appear-     ^'  ^^^°S  called,  girt  with  swords,  before  the  said  justices  assigned  to  hoIi> 
anceof      the  assizes  aforesaid,  at  the  time  and  place  last  aforesaid,  and  being 
other  four  g^om,  upon  their  oaths,  in  the  presence  of  the  parties,  did  choose  of  thea* 
'^•'*^* ,   selves  and  others,  twenty-four,  to  wit,  C.  A.,  W.  0.,  W.  B.  P.,  W.  T*, 
&o.  good  and  lawful  men  of  the  county  aforesaid,  who  are  neither  of  than 
akin  to  the  said  H.  nor  to  the  said  W.  to  make  recognition  of  dtt 

(p)  TUf  record  waa  lettled  by  two  Tery  eminent  plead«n  at  th«  Iwr. 
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gnnd  assize  aforesaid.  Therefore  the  sheriff  is  commaQdod  that  he  canse  fmobbi. 
tfiem  to  come  here  in  three  weeks  of  the  Holy  Trinity,  to  make  the  re-  ^^^^' 
dognitioD  aforesaid,  Ac.  wbiib  or 

BIGIIT. 

ILeave  blank  in  the  record  for  a  second  placita,  when  necessary^  the  The  sberifif 
same  as  in  personal  actions^  Dorsetshire  (to  wit). — ^The  recognition  ^'^J^J' 
of  the  grand  assize  between  H.  Q.  demandant,  and  W.  H.  tenant  of,  &c.  ^y^^  grand? 
[here  set  out  the  premises']  in  the  parish,  Ac.  in  the  county,  Ac.  whereof,  assize  in 

4c.  is  respited  here  until [a  general  return  day\^  unless  his  majes-  ^*^?H" 

ty's  justices  assigned  to  take  the  assizes  in  and  for  the  said  county  of  Dor-  x^*^ 

set,  shall  first  come  on the day  of at  Dorchester,  in  the 

said  copnty,  for  defanlt  of  the  recognitors  chosen  to  make  the  recognition 
aforesaid,  because  none  of  them  did  appear;  therefore  let  the  sheriff  have  Respite,  ' 
the  bodies  of  the  said  recognitors  whose  names  are  mentioned  in  the  pan-  ^^ 
el  annexed  to  the  writ  of  habeas  corpora  recognitorum,  and  be  it  known 
ftat  the  justices  here  in  court,  in  this  same  Term,  delivered  a  writ  there- 
upon to  the  deputy  sheriff  of  the  county  aforesaid,*  to  be  executed  in  due 
form  of  law,  Ac. 

"  I  X.  T.  do  swear,  that  I  will  say  the  truth  whether  C.  D.  [the  ten-  Form  of 
ant,']  hath  more  right  to  hold  the  tenements  which  A.  B.  [the  demandantJl  *{[e  oath  on 
demands  against  him  by  this  writ  of  right,  or  the  said  A.  B.  [the  demand-  l^i^r^)^ 
anty']  to  have  them  as  he  demandeth ;  and  for  nothing  to  let  to  say  the 
truth. 

'J  So  help  me  God.'' 

[Sale  the  county  and' the  general  mise^  and  tender  of  demy-marky  as  Entry  of 
anUy  1372,  artd  then  proceed  as  /o/tour*  :]-p-*And  the  said  J.  doth  the  proceed- 
like,  therefore  as  well  (*)  to  try  this  mise  as  the  other  mise  between  the  p^a^ii 
parties  aforesaid  above  joined,  the  sheriff  is  commanded  that  he  summon,  (r) . 
by  good  summoners,  four  lawful  knights  of  this  county,  girt  with  swords,  [•1882] 
that  they  be  here,  on  the  Octave  of  the  Purification  of  the  blessed  Virgin 
Mary  next  coming,  to  make  election  of  the  assize  aforesaid,  the  same  day 
is  given  to  the  parties  aforesaid  here,  to  hear  election  of  the  assize  afore- 
said, &c.    At  which  day  come  here  as  well  the  said  J.  L.  as  the  said  H.  Summons 
H.  by  their  attornies  aforesaid,  and  the  said  sheriff  hath  not  sent  the  writ ;  ?^.'^® 
thei^efore  the  sheriff  is  commanded  that  he  summon,  by  good  sommoners,  aw^ed. 
four  lawful  knights,  or  other  good  and  lawful  men  of  his  county,  girt  with 
swords,  that  they  be  here  in  fifteen  days  from  Easter,  unless  the  justice 
of  our  lord  the  king  should  be  at  the  castle  of  Exeter,  in  the  said  county, 

to  hold  the  assize  on the day  of at  the  castle  of  Exeter, 

in  the  county  of  Devon,  to  be  sworn  to  make  election  of  the  grand  assize 

of  our  said  lord  the  now  king,  between  the  parties  aforesaid  ;  the  same  Nisi  Prios 

day  is  given  to  the  parties  aforesaid,  to  hear  the  election  of  the  assize  awarded. 

iq)  See  ibrm,  8  WHb.  541. — ^Lee's  Diot  general  mise,  as  ante,  1878,  ibis  etatement  of 

Pno.  2d  edit— 2  Sannd.  46  f,  in'  note. — Co.  two  iasnes  nutj  be  proper;  bat  if  only  one 

litt  8.  511.  nntiliUr  was  inserted,  then  the  form  should 

(r)  See  other  ftOler  forms.  Booth  on  Real  run,   *'  Therefore  the  sheriff  is  oommiMided 

Actions,  102.— Bast.  Ent.  108.— 8  Bla.  Com.  that  be  summon,  &o."    Booth  on  Real  Ae- 

App.  tL  tions,  102.— Co.  Ent  181.— 2  Bla.  Com.  Ap- 

(•)  If  the  two  aimilUtf  are  inserted  in  the  pendiz. 

Vol.  in,  47 
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psocBBD.  aforesaid,  &o.    At  which  day  came  here  as  well  the  said  J.  L.  as  the  saH 
^wIe  TO^'  H.  H.  by  their  attornies  aforesaid,  and  the  sheriff,  to  wit,  H.  H.  esq.  «l 
WRITS  OF  that  day  returned  to  the  justices  of  onr  said  lord  the  now  king,  that  thera 
RIGHT,    were  no  knights  in  his  county  that  he  could  summon,  as  he  was  by  tha 
iicturn  by  Said  writ  commanded  ;  and  therefore,  by  virtue  of  the  said  writ,  he  had 
sii^riff  that  causcd,  &c.  [flame  them]  four  lawful  men  of  his  county,  girt  with  swords^ 
urknighto  ^^  ^®  summoned  by  W.  S.  and  J.  R.  his  bailiffs,  to  be  before  his  Majesty's 
ill  his        justices  of  assize,  at,  &c.  in,  &c.  aforesaid,  on,  &c.  to  do  as  by  the  above 
^county,      writ  he  was  required  and  commanded,  and  that  the  summoners  are,  and 
)\l\  sura-  ^  ^^^^  ^^  ^'^^^^  ^^  mainprized  by  John  Doe  and  Richard  Roe,  whereupon 
inoned four  the  Said,  &G.  four  lawful  men  of  the  county  aforesaid,  being  called,  in 
otijcr  per-  their  proper  persons,  came  before  the  justices  of  our  lord  the  king,  on,  &o» 
•^^''s  (0-     ^t,  4c.  in,  Ac.  aforesaid,  'but  then  and  there  were  not  sworn  according 
niu^^of'the  ^^  ^'^^  ^^^^  ^'''^*     Therefore,  as  before,  the.  sheriff  is  commanded  that  he 
four  per-    summou,  by  good  summoners,  four  lawful  knights  of  his  county,  girt  with 
r"^  ^  Mi  8^^^^^5  ^^^*  *^®7  ^®  here,  on  the  morrow  of  the  Ascension  of  our  Lord. 
p"™™°°   *  next  coming,  to  make  election  of  the  assize  aforesaid,  the  same  day  te 
I  1606 j  gJyg^  iQ  tjjg  parties  afbresaid,  to  hear  the  election  of  the  assize  aforesaid, 
^/Ttfilum-  ^^*     ^^  which  day  come  here  as  well  the  said  J.  L.  and  the  said  H.  H. 
mons  of     by  their  attornies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ.   There- 
tour  fore,  as  before,  the  sheriff  is  commanded,  that  he  summon,  by  good  sum- 
knights.     moners,  four,  Ac.  girt,  Ac.  and  that  they  be  here,  on  the  morrow  of  the 
noTmUiT  ^^^7  Trinity  next  coming,  to  make  election  of  the  assize  aforesaid,  the 
breve.        Same  day  is  given  to  the  parties  aforesaid  here,  to  hear  the  election  of 
Award  of    the  assizc  aforesaid,  Ac.     At  which  day  come  here  as  well  the  said  J.  Lu 
second       as  the  Said  H.  H.  by  their  attorney  aforesaid,  and  the  sheriff  hath  not 
mml  of""  ^®^*  ^^^  yi^nt.    Therefore,  as  before,  the  sheriff  is  likewise  commanded 
four  that  he  summon,  by  good  summoners,  four,  Ac.  girt,  and  that  they  be 
kiiighte.     here  in  three  weeks  of  the  Holy  Trinity  next  coming,  to  make  electioa 
vicecomu  ^f  ^\^q  assize  aforesaid,  the  same  day  is  given,  Ac.  to  hear,  Ac.     At  which  ; 
Trcve^      ^^7  come  here  as  well  the  said  J.  L.  as  th*e  said  H.  H.  by  their  attorney  ; 
Award  of   aforcsaid,  and  the  said  sheriff  hath  not  sent  the  writ.    Therefore,  as  be* 
another  '  fore,  the  sheriff  is  commanded,  that  he  summon  by  good  summoners,  four, 
(OiM  8uin-  f^Q^  Qj.  other  good  and  lawful  men  of  the  county,  girt  with  swords,  that ; 
four  they  be  here  on  the  morrow  of  All  Souls,  unless  the  justices  of  our  lord  : 
.knights.  •  the  king  should  be  at  the  castle  of  Exeter  in  the  said  county,  to  hold  the  ; 

Vice  comet  assizc,  ou  — —  the day  of  —  to  be  sworn  to  make  election  of  th»  i 

6r£iJr"**  grand  assize  of  our  lord  the  now  king,  between  the  parties  aforesaid,  the 
Award  of  ^^™^  ^^7'  ^^'  ^  ^^^^y  &c*  At  which  day  came  here  as  we\l  the  said  J. ' 
another  L.  as  H.  H.  by  their  attornies  aforesaid,  and  the  sheriff,  namely,  H.  H.  , 
aline  sum-  at  that  day  returned  to  the  justices  of  our  said  lord  the  king,  that  there  | 
fbur*  ^^  ^^^^  ^^  knights  in  his  said  county  that  he  could  summon,  as  by  the  said  | 
knights,  or  Writ  he  was  commanded ;  and  therefore,  by  virtue  of  the  said  writ,  Ac.  be  i 
four  lawful  had  causcd,  Ac.  four  lawful  men  of  his  county,  girt,  Ac.  to  be  summoned 
^x^'-ccy     ^y  ^'  S.  and his  bailiff,  to  be  before  his  majesty's  justices  of  assize, 

reuimthat  ^^'  ^^-  ^°»  ^^'  ^^^  ^^-  ^  ^^  ^^  ^7  ^^^  ^^^^  ^^^^  ^^  required  and  com* 
there  were  maudcd,  and  that  the  summoners,  and  each  of  them,  was  mainprized  by, 
^  ^?^^'  *C'    Whereupon  the  said,  Ac.  four,  Ac.  of  the  county  aforesaid,  "being 

[•1384]  (<)  Bee  Booth  on  Beal  Actions,  96. 
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^ed,  in  their  proper  persons  came  before  the  justices  of  our  lord  the  king,  pbocekd. 

jpi the day  of aforesaid,  at,  4c,  in,  Ac.  aforesaid,  girt,  '^"^" 

[t^.  and  were  sworn  lawfully  and  truly  to  choose  twelve  knights,  or  other  writs  or 
good  and  lawful  men,  girt,  &o,  who  best  know  and  will  say  the  truth  between     &ioht. 

|be  parties,  and  were  not  of  kin  to  either.     And  afterwards,  to  wit,  on     

tke day  of in  the year  of  the  reign  of  our  said  lord  the  ^"^J"' 

king,  at,&c.  aforesaid,  the  said,  &q.  came  in  their  proper  persons,  and  being  other  law- 
Svora  as  aforesaid  in  the  presence  of  the  parties  aforesaid,  chose  of  them-  fui  persons, 
idves,  and  other  knights,  to  wit,&c.  good  and  lawful  men  of  the  county  Swearinpr 
iforesaid,  who  neither  are  of  kin  to  the  said  J.  L.  nor  to  the  said  H.  H.  kn-g^tg*"^ 
to  make  recognition  of  the  grand  assize  aforesaid. — [Th^n  follows  award  Election  of 
'^  venire  facias^  SfC.  see  8  Bla.  Com.  App,  vi.     Booth  on  Real  Actions^  the  recog- 

.108.1  nitors. 

At  which  day,  before  our  lord  the  king  at  Westminster,  come  as  well  jadgment 

fle  eaid  A.  B.  and  E.  F.  as  the  said  C.  D.  by  their  said  attornies  ;  and  when  the 

fte  said  H.  M.   [ike  prayee  in  aid]  though  summoned  as  before,  and  Jla  makcH 

solemnly  called,  came  not ;  therefore  it  is  considered  that  the  said  G.  D.  default  up. 

loswer  the  said  A.  B.  and  E.  the  said  count,  without  the  said  H.  M.         on  the  re- 
turn of  tim 

Therefore  it  is  considered,  that  the  said  A.  B.  and  E.  his  wife,  iAko  moneus  a  f 
AoihiDg  by  their  said  writ,  but  be  in  mercy  for  their  false  claim  thereof  ;yw''5;cw'^w'» 
lod  that  the  said  C.  D.  widow,  go  thereof  without  day,  &c.  and  that  she  ^'^^*''"'" 
the  said  G.  D.  holds  the  tenements  aforesaid,  with  the  appurtenances,  to  judgment 
lier  and  her  heirs  quit  of  the  said  A.  B.  and  E.  his  wife,  and  the  heirs  of  after  mi»e 
4e  said  E.  forever.  "  joined  {w). 

Therefore  it  is  considered  that  the  said  A.  B.  Qhe  demandanf)  recover  Judgment 
his  seisin  against  the  said  G.  D.  (the  tenant^. of  the  tenements  aforesaid,  ^°^  *J®  ^^' 
vith  the  appurtenances,  to  hold  to  him  and  his  heirs,  quit  of  the  said  G.  ^^^  '^^ 
p.  (the  tenant}  and  his  heirs  fbrever.     And  the  said  G.  D.  (the  tenant} 
IB  mercv,  Ac. 

"Therefore  it  is  considered  tliat  the  said  A.  B.  {the  demandant}  take  [*1385] 
Bothiog  by  his  said  wxit,  but  be  in  mercy  for  his  false  claim  thereof ;  and  jadgment 
ttat  the  said  G.  D.  (JhetefMnt)  go  theceof  without  day,  &c.  and  that  he  for  the  ten- 
4ie  said  G.  D.  (the  tenant}  hold  the  tenements  aforesaid,  with  the  appur-  ^^^  ^v^* 
taances,  to  him  and  his  heirs  quit  of  the  said  A.  B.  (the  demandant}  and 
Jus  heirs  forever. 

Amongst  the  pleas  of  land  of Term,  in  the  13th  year  of  King 

C^rge  the  Third.    BoU,  482. 

Middlesex^  (to  wit.) — ^Francis  John  Tyssen,  by his  attorney,  de-  Record  of 

v^ds  against  Greorge  Clarke,  ten  messuages,  ten  gardens,  &c.  [describe  ^n^i  judg- 
Oie  ffremises']  with  the  appurtenances,  in  the  parish  of  St.  John,  Hackney,  ^un\  u*!^ 
,tt  his  right  and  inheritance,  by  writ  of  the  lord  the  king,  of  right,  and  on  a  writ 
ttereapon  he  saith,  tiiat  F.  T.  esq.  father  of  him  the  said  F.  J.  T.  was  of  right  on 

seisin  of 

(«)  See  lbnD»  8  Sannd.  46  d,  note  4.  («)  2  Bannd.  46  f.  .^.t.  ^Iv, 

(»)  See  form,  tee*8  Diet.  Prao.  2d  ed.  8        Cv)  See  Lee's  Diet.  Prao.  2d  edit  er  (g\ 

Wik  es.  .     («)  See  &nn,  2  Wito.  661.  ^  '' 
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FRocBsi>'  seised  of  the  tenements  aforesaid,  with  the  appnrtenances,  in  his  demesne. 

"wye  T^"  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George 

WRITS  or  the  First,  late  King  of  Great  Britain,  (to  wit)  within  sixty  years  now  last 

RIGHT,    past,  by  taking  the  esplees  thereof,  to  the  value,  &c.  and  from  the  said  F« 

the  father,  the  right  descended  to  the  said  F.  J;  T.  who  now  demands,  as 

son  and  heir  of  the  said  F.  his  father,  and  that  such  is  his  right  he  offer% . 

&c.     And  the  said  C.  D.  by his  attorney,  comes  and  defends  the 

The  de-      right  of  the  said  F.  J.  T.  and  the  seisin  of  the  said  F.  J.  T.  when,  Ac/ 
^^m\      ^^^  ^^®  whole,  &Q.  and  whatsoever,  &c.  and  mostly  of  the  tenements 
miae  (a),    aforesaid,  as  of  fee  and  right,  and  he  puts  himself  on  the  grand  assize  of 
our  lord  the  king,  and  he  prays  a  recognition  to  be  made  whether  he  the 
said  G.  D.  has  a  greater  title  to  hold  the  tenements  aforesaid,  with  the  ap- 
purtenances, to  him  and  his  heirs,  as  tenants  thereof,  as  he. now  holds  the 
iBsne         same,  or  whether  the  said  F.  J.  T.  has  title  to  hold  the  same  tenements, 
^'''''^'       with  the  appurtenances,  as  he  has  above  demanded  the  same,  Ac.  and  that 
Award  of   ^\^q  gj^j^  Y.  J.  T.  doth  the  like ;  therefore  the  said  sheriflF  is  commanded 
of  four       ^^^^  ^^  summon,  by  good  summoners,  four  lawful  knights  of  this  county, 
knights  to  girt  with  swords,  that  *they  be  here  on  the  morrow  of  All  Souls  next 
^^^nd  as-   ^^"^^^Sf  ^^  make  election  of  the  assize  aforesaid ;  the  same  day  is  given  to 
S^      '   the  parties  aforesaid  here,  to  hear  the  election  of  the  assize  aforesaid  here, 
r*1386 1  ^'    -^^  which  day  here  come,  as  well  the  said  F.  J.  T.  as  the  said  0« 
Continn-     ^'  ^J  ^^^^^  attornies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ ;  tber»»; 
anceby      forc,  as  before,  the  sheriff  is  commanded  that  he  sammon,  by  good  saoHi 
vice  comet  moners,  four  lawful  knights  of  his  county,  girt  with  swords,  that  tbeybt 
breve!*^    here,  from  the  day  of  St.  Martin  in  fifteen  days  next  coming,  to  maki 
jUassum-  election  of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties  aforcht 
mons  of     said  here,  to  hear  the  election  of  the  assize  as  aforesaid,  &c.    At  whickj 
the  four     day  come  here,  as  well  the  said  F.  J.  T.  as  the  said  0.  D.  by  their  attop-j 
J^  **'     nies  aforesaid,  and  the  sheriff,  (to  wit)  S.  S.  esq.  and  W.  L.  esq.  now 
thereto,      turns,  that  he  had  caused  to  be  summoned  J.  B.,  J.  H.,  P.  D.,  and  G. 

four  lawful  knights  of  his  county,  girt  with  swords,  by  H.  F.  and  J.  Wa| 

his  bailiffs,  to  be  here  from  the  day  of  St.  Martin,  in  fifteen  days  aforosaidf  | 

to  do  as  the  same  writ  commands  and  requires ;  and  that  the  said  suia«| 

moners  are,  and  each  of  them  is,  mainprised  by  John  Doe  and  Riehari  | 

Thefoar     Roe.    Whereupon  the  said  J.  E.,  J.  H.,  P.  D.,  and  G.  M.,  four  lav- i 

knighto  •    fQJ  ij^oights  of  the  county  aforesaid,  girt  with  swprds,  being  called,  in  thaM 

and^ieot    pi'opor  pcTSons  come,  and  being  sworn  upon  their  oath,  in  the  preaeDceof^ 

the  grand   the  parties  aforesaid,  chose  of  ^emselves  and  others^  twenty-four  (to  witii 

^'^-       J.  E.,  J.  H.,  P.  D.,  J.  M.,  J.  W.,  J.  K.,  Ac.  esqrs.  goo^  and  lawfi^ 

men  of  the  county  aforesaid,  who  neither  are. of  kin  to  the  said  F.  J.  Ti^ 

nor  to  the  said  0.  D.  to  mi^e  recognition  to  the  grand  assise  aforesaid*^ 

<  Award  of   Therefore  the  sheriff  is  commanded  that  he  cause  them  to  come  here  oa* 

^ci^y^       the  octave  of  St  Hilary,  to  make  the  recognition  aforesaid,  the  same  day  j 

is  given  to  the  parties  here,  &c.    At  which  day  here  come,  as  well  the  | 

said  F.  J.  T.  as  the  said  0.  D.  by  their  attornies  aforesaid,  and  the  sher*^! 

iff  hath  not  sent  the  writ ;  therefore,  as  before,  the  sheriff  is  coinmande<^ 

that  he  cause  to  comchere  from  the  day  of  Easter  in  one  month,  to  makt' 

the  recognition  aforesaid,  the  same  day  is  given  to  the  partiea  aforeml 

Beoogm-     here,  &q.    At  which  day  here  come,  as  well  the  said  F.  J.  T.  as  the  said 

Se  aLeT  ^*  ^'  ^^  ^^^^^  attornies  aforesaid,  and  the  recognitors  of  the  assiae,  whc 

(a)  See  Booth  on  fteal  Actioiit»  94,  §.  99. 
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itttion  is  above  made,  being  called,  come,  and  certain  of  them,  (to  wit,) 
J.E.,  J.  H.,P.  D.,  C.  M.  &c.  esquires,  being  elected,  tried,  and  sworn 
i^D  their  oath,  say,  tbat  the  said  F.  J.  T.  liath  greater  title  to  hold  the   wura  or 
mid  tenements,  with  the  appartenances,  *to  him  and  his  heirs,  as  he  above    uoht. 
dBmandetb  the  same,  than  the  said  G.  D.  to  hold  the  same,  as  he  now  Postea  for 
Wdeth  them,  as  the  said  P.  J.  T.  by  his  aforesaid  writ  hath  supposed.  <*«™»n<i- 
n^erefore  it  la  considered,  that  the  said  F.  J.  T.  recover  his  seisin  against  mooirn 
tiiesaid  B.  D.  of  the  tenements  aforesaid,  with  the  appurtenances,  to  hold  L^^^ '  J 
to  him  and  his  heirs  quit  of  the  said  0.  D.  and  his  heirs  forever,  and  the  j^dwmeni. 
said  C.  D.  in  mercy,  Ac.  mJ^. 
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William  the  J'ourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Original 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  and  so  forth,  to  the  J^rtitten 

sheriff  of greeting  :-^If  A.  B.  and  C.  D.  shall  givo  yon  security  that  on  8  &  9 

iheir  aait  shall  be  prosecuted,  then  summon  by  good  summonors,  E.   F.  W-  8,  o. 

that  he  be  before  our  justices  at  Westminster,  on (a  general  return  ^^  ^*^' 

Ajf),  to  show  wherefore  whereas  the  said  A.  B.,  C.  D.  and  E.  P!  hold 
together  and  undivided  the  manor  of ,  with  the  appurtenances  and, 

e  messuages,  12  cottages,  16  bams,  8  dove-houses,  4  stables,  18  gar 
8,  200  acres  of  land,  200  acres  of  meadow,  200  r.crc^  of  pasture,  200 
icres  of  wood,  100  acres  of  furze  and  heath,  200  acres  of  moor,  100 
icres  of  bushy  ground,  100  acres  of  marsh,  lOt)  acres  of  broom,  20 
teres  of  land  covered  with  wiiter,]  £20  r^nt  common  pasture  for  all  mau- 
ler of  cattle,  court  leet,  court  baron,  view  of  frank  pledge,  profits,  and  per- 
fnisites  of  court,  free-waiTant,  free-chase,  free-fishery,  goods  and  chattels 
rffelons,  fugitives,  out-laws,  and  those  which  are  put  in  exigent,  deodands, 
Aattels,  waived  and  estrayed,  with  the  appurtenances,  in  the  parishes  of 

A- —  and ,  of  which  the  said  E.  F.  denieth  partition  to  be  made  be- 

Ifrecn  them,  according  to  the  form  of  the  Statute  (6)  made  and  provided, 
^  if  parceners  by  custom  say^  **  according  to  the  custom  of  England,'*] 

Si  unjustly  permitteth  the  same  not  to  be  done,  and  contrary  to  the 
no  of  the  s^id  Statute,  as  they  say,  and  have  you  there  the  summoners 

ind  this  writ.    Witness  ourself  at  Westminster,  the  —  day  of in 

the year  of  our  reign. 


I  A.  B.  and  0.  D.     .    .    .    Demandants, 


•Between  I  and  [  nsgi] 

(B.  F Tenant. 

I.  M.  of  — — ,  and  O.  P.  of  — ,  officers  to  the  sheriflb  of  — ,  sev-  Affidavit  . 

ofaerTioo 

(•)  2  BeU.  Pno.  1st  edit,  810;  2d  edit  216.  528,  &e.— 2  SeU.  Fnu).  let  ed.  807;  2d  edit  ^^  ^^^  ^^ 

«^10  Wentw.  151.    As  ta  ^e  prooeedings  in  212.     It  seems  in  general  more  adTisabiie  to 

Ssertl,  see  Bao.  Ab.  Joint-tenants,  1.  7. —  proceed  in  equity,  2  Cruise's  Dig.  531. — Co. 

MMB.  Dig.  Pleader,  8  F.  Chanoery,  4  E.  iPar-  Litt.  169  a,  note  7.-4  Ves.  498.      . 
«Mr,  a— 2  BU.  lUp.  1184^2  Cruise's  Dig.       (6)  See  8  &  9  W.  8,  c.  81. 
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PBocED).  erally  make  oath  and  say,  that  they  the  said,  deponents  did,  on  the 

PABTITION 


^  day  of ,  in  the  year  of  our  Lord ,  serve  the  above-named  E.  P. 


tenant  with  the  vrrit,  of  partition  in  this  cause,  by  delivering  to  and  leav- 
partition,  ing  with  the  said  E.  F.  a  copy  of  the  said  writ^and  acquainting  him  with 

^8&  9    lY^Q  contents  thereof;  and  these  deponents  did,  on  the  said day  of 

81,  B.\      » ^^  ^^^  ^^^^  7^^^  of  0^^  tiord ,  deliver  to  and  leave  with  P.,  Q., 

(c).  R.,  S.,  T.,  Y.,  &6.  the  occupiers  of  the  messuages,  lands,  and  tenements, 

in  the  said  writ  mentioned,  a  true  copy  of  the  same  writ.     Sworn,  &o. 

Writ  of  William  the  Fourth,  &c.  to  the  sheriflF  of ^,  greeting :  Put  by  sure- 

defouUof   *'®^  ^"^  ^*^®  pledges  E.  F.  of ,  that  he  be  before  the  justices  at 

appear-      Westminster,  on '-  (a  general  return  day)  to  answer  A,  B.  and  C.  D. 

ance  (rf).    wherefore  the  said  A.  B.,  0.  D.,  and  E.  F.,  hold, together  and  undivided 

the  manor  of ,  with  the  appurtenances,  &c.  [as  in  the  wrW]  of  which 

the  said  E.  F.  denieth  partition  to  be.made.between  them  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  and  unjustly  permit* 
teth  not  the  same  to  be  done,  and  to  show  wherefore  he  was  not  in  oar 
court,  before  our  justices  at  Westminster,  on  ^—  (a  general  return  da§f) 
last  past,  as  he  was  summoned,  and  have  there  the  names  of  the  pledges 
and  this  writ.     Witness,  &c.  •  * 

i»  the  Common  Pleas, 

Tem^, WilL  4. 

Declara-        ,  (to  wit,) — ^E.  P.  of ,  in  the  county  aforesaid,  was  summoft* 

tioninpar-  ed  to  answer  A.  B.  and  C.  D.  of  a  plea,  wherefore  Vbereas  the  said  A* 
tc^t"^    B.,  C.  D.  and  the  said  E.  F.,  hold  together  and  undivided  the  manor  of 

common,    ,  with  the  appurtenances,  &c.  [specifying  the  premises  according  to 

8  &  9  w.    ike  wrif]  of  which  the  said  E^  F.  denieth  partition  to  be  made  between  them 
r'<M  QQoi  ^^co^^^^g  ^  ^^^  ^^^^  of  ^?^o  Statute  in  such  case  made  and  provided,  and 
[  1392]  unjustly  permitteth  not  the- same  to  be  done,  and  contrary  to  the  form  of 
the  Statute.     And  whereupon  the  said  A.  B.  and  G.  D.  — 7-  by  their  att(H^ : 
uey,  say,  that  whereas  they  and  the  said  E.  F.  hold  together  and  undivided' 
the  tenements  aforesaid,  with  the  appurtenances,  whereof  it  belongs  to  the 
said  A.  B.  and  G.  D.  and  their  heirs,  to*  have  one  moiety  of  the  tenementi  \ 
aforesaid,  with  the  appurtenances,  to  hold  them  in  severalty,  so  that  the  1 
said  A.  B.  and  G.  D.  of  the  moiety  belonging  to  them  of  the  tenem^Ui  \ 
aforesaid,  with  the  appurtenances,  and  the  said  E.  F.  of  his  moiety  b»-' 
longing  to  him  of  the  tenements  aforesaid,  with  the  appurtenances,  raaf ' 
severally  apportion  themselves,  he  the  said  E.  F.  denieth  partition  thereof : 
to  be  made  between  them,  according  to  the  form  of  the  statute  in  such  cas^ 
made  and  provided,  and  unjustly  permitteth  not  the  same  to  be  done,  and  con* 
trary  to  the  form  of  the  said  Statuto ;  whereupon  they  say  that  they  are  injur* 

(c)  See    forms    and    proceedings,  2  SelL  87S.— Ck>m.  Dig.  PleuL   8  F.    When,  u  la 

Prac.  1st  edit.  811;  2d  edit   216;  and  see  the  above  form  the  declaration  is  by  teosall 

ante,  1890,  note  (a).  in  common,  the  title  need  not  be  shown;  bili 

{d)  See  forms,  2  Sell.  Prao.  Ist  edit  812;  in  partition  bjr  parosners  or  joint-tenaols,  ft; 

2d  edit  216;  and  ante,  139Q,  note  (a).  must  be  shown  in  the  deolaration  how  they  l«^ 

(e)  As  to  the  form  and  requisites  of  declar-  oame  so,  Cro.   Ells.  64. — 2  SelL   Ptse.  Ill 

ation,  see  2  Sell.  Prao.  1st  ed.  818;  2d  ed.  217.  edit  818. 
—10  Wentw.  161— PI.  A.  804.— 8  B.  &  P.  • 
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cd,  and  have  damage  to  the  yalae  of  £ — ,  and  thereof  they  bring  snit,  noon^ 

*"*•  PAanxioM. 

[Copy  the  deelareUion  to  the  end,  and  proceed  as  follows:'] — And  the  Plea  by 
said  T.  S.  and  E.  his  wife,  by  J*  P.  their  {^ttorney,  and  the  said  W.  B.,  ^"J^^®** 
B.  B.  the  younger,  T.  B.,  A.  R.,  and  D.,  by  0.  P.  who  is  admitted  by  the  by  gSa-^ 
court  of  our  lord  the  king  now  here  to  prosecute  and  defend  for  the  said  dian  (/). 
W.  B.,  B,  B.  the  younger,  T.  B.,  A.  R.,  and  D.  who  nre  respectively  in- 
fants within  the  age  of  twenty-one  years  as  the  guardian  of  the  said  W. 
B.,  B.  B.,  the  younger,  T.  B.,  A.  R.,  and  D.  come  and  defend  the  force 
and  injury  when,  &o,  and  say  that  they  cannot  deny  the  aforesaid  action 
of  the  said  B.  B.  the  elder,  and  S.,  not  but  that  partition  ought  to  be  made 
between  them  and  the  said  B.  B.  the  elder,  and  S.  of  the  tenements  afore- 
said, with  the  appurtenances  in  form  aforesaid,  and  they  freely  consent 
that  partition  thereof  may  be  made  between  them,  &c. ;  therefore  it  is  con- 
sidered that  partition  be  thereof  made  between  the  said  B.  B.  the  elder  Judgment 
and  S.  and  the  said  W.  B.,  B.  B.  nhe  younger,  T.  B.,  T.  S.,  and  B,  bis  ['ISga] 
vife,  A.  R.,  and  D.  of  the  tenements  aforesaid,  with  the  appurtenances ; 
and  it  is  commanded  to  the  sheriff  that  in  his  proper  person  he  go  to  the 
tenements  aforesaid,  with  the  appurtenances,  and  there,  in  the  presence 
of  the  parties  aforesaid,  by  him  to  be  forewarned,  if  they  shall  be  willing 
to  be  present,  the  tenements  aforesaid,  with  the  appurtenances,  by  the 
oath  of  good  and  lawful  men  of  his  county,  respect  being  had  to  the  true 
value  of  the  said  tenements,  with  the  appurtenances,  he  cause  to  be  divid- 
ed into  two  equal  moieties,  and  one  moiety  thereof  he  cause  to  be  deliver- 
ed and  assigned  to  the  said  B.  B.  the  elder,  and  S.  and  the  other  moiety 
;' thereof  to  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.  S.;  and  E.  his  wife, 
A.  R.,  and  D.  to  be  holden  in  severalty  so  that  neither  the  said  B.  B.  the 
dder,  and  S.  nor  the  said  W.  B.,  B.  B.  the  youngelTj  T.  B.,  T.  S.,  and  E. 
his  wife,  A.  R.,  and  D.  may  have  more  than  respectively  belongs  to  them 
of  the  tenements  aforesaid,  with  the  appurtenances  ;  and  that  the  said  B. 
'  B.  the  elder,  and  S.  of  their  moiety  belonging  to  them  of  the  tenements 
aforesaid,  with  the  appurtenances  and  the  said  W.  B.,  B.  B.  the  younger, 
T.  B.y  T.  S.,  and  E.  his  wife,  A.  It.  and  D.  of  their  moiety  belonging  to 
them  of  the  said  tenements,  with  the  appurtenances,  may  severally  approve 
diemselves  ;  and  that  partition  by  the  said  sheriff  so  distinctly  and  openly 
''Sade,  he  have  under  his  seal  and  the  seals  of  those  by  whose  oath  he 
'Adll  have  *made  the  same  partition,  together  with  the  writ  of  our  said 
Imd  the  king  to  him  thereupon  directed,  the  same  day  is  given  to  the  par- 
ties aforesaid  here,  &c. 

*'  Therefol'e  it  is  considered,  that  partition  be  made  thereof  between  Form  of 
them,  &c»     And  it  is  commanded  to  the  sheriff,  that  in  his  proper  person  ^^  ^^^ 
the  go  to  the  manor  and  tenements  aforesaid,  and  in  the  presence  of  the  |q  p^^ 
r^arties  aforesaid,  being  forewarned,  if  they  shall  be  willing,  the  manor  and  tioa  {g)\ 
tenements  aforesaid,  with  the  appurtenances,  by  the  oath  of  (A)  good  and 
ilawfal  men  of  his  county,  respect  being  had  to  the  true  value  of  the  manors 
Fand  tenements  aforesaid,  with  the  appurtenances,  he  cause  to  be  divided 

(/)  The  tenants   having  appeared,  most    1892,  and  10  Wentw.  152. 
eooftas  the  action.  (h)  Quart,  **  twelve  *'  good,  &c  2  Craise» 

{g)  See  2  SeU.  Prao.  Ist  edit.  815,  2d  ed. .  629.— Booth  on  Real  Actionii,  244. 
',  210.      The  like    confession,  see  form,   ante. 
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into  two  eqnal  parts,  (or^  as  the  case  is")  and  one  part  of  those  parte  lie 
»^xnroH.  c^us^  to  be  delivered  and  assigned  to  the  said  A.  B.  and  C.  D.  and  the 
'  other  part  thereof  to  the  said  E.  F.  to  be  holden  to  them  and  their  heirs 
in  severalty,  so  that  neither  the  said  A.  B.  and  C.  D.  nor  the  said  E.  F. 
mav  have  more  of  the  manoi;  and  tenements  aforesaid,  with  the  apparte- 
nances,  than  it  belongeth  to  them  to  have  ;  and  that  the  said  A.  B.  and 
C.  D.  of  their  part  to  them  thereof  belonging,  and-  the  said  F.  F.  of  hin 
part  to  him  thereof  belonging,  may  severally  apportion  themselves ;  and 
that  that  partition,  by  the  said  sheriff  so  distinctly  and  openly  made,  ht 
have  here  from  the  day  of  Easter  in  fifteen  days,  under  his  seal,  and  tte 
seals  of  those,"  <tc. 

Form  of         William  the  Fourth,  by  the  grace  of  God,  of  Great  Britain  and  Ireland, 

^J^^Zni'    ^^"^'  defender  of  the  Faith,  and  so  forth.     To  the  sheriff  of greeting 

iionefaci'  — ^Whereas  E.  F.  late  of in  your  county,  esquire,  was  summoned  to 

inda  (i).    be  in  our  court,  before  our  justices  at  Westminster,  to  answer  A.  B.  anl 
C.  D.  of  a  plea  whereof  the  said  A.  B.  and  G.  D.  and  the  said  E.  F.  hold 

together  and  undivided  the  manor  of with  the  appurtenances,  [spe* 

dfy  the  premises  according  to  the  declaration]  and  the  said  E.  F.  deniedl 
partition  thereof  to  be  made  between  them,  according  to  the  form  of  ite 
Statute  in  such  case  made  and  provided,  and  unjustly  permitted  not  thi 
same  to  be  done,  and  contrary  to  the  form  of  the  Statute,  as  thoy  said ;  ai4 
the  said  E.  F.  appearing  in  our  said  court,  freely  consented  that  partitiot 
thereof  might  be  made  (Ar).  Whereupon  it  was  considered  in  our  saoK 
court,  before  our  jnstices  at  Westminster,  that  partition  should  be  made  be^ 
tween  them  of  the  manor  and  tenements  aforesaid,  with  theappurtenaDcesj 
therefore  we  command  you,  that  taking  with  you  twelve  free  and  lawful  menj 

of  the  neighborhood  of aforesaid,  by  whom  the  truth  of  the  matters mif^ 

be  better  known,  in  your  proper  person  you  go  to  the  manor  and  tenemenll 
aforesaid,  with  the  appurtenances,  and  there  in  the  presence  of  the  partii|| 
[  ^895]  aforesaid,  by  you  to  be  forewarned,  if  *they  shall  be  willing  to  be  presei^ 
the  same  manor  and  tenements,  with  the  appurtenances,  by  the  oath  cf  Mj 
said  twelve  free  and  lawful  men,  respect  being  had  to  the  true  value  of  ' 
manor  and  tenements  aforesaid,  with  tfie  appurtenances,  you  cause  to 
divided  into  two  equal  parts,  and  one  of  those  parts  to  be  delivered  and 
signed  to  the  said  A.  B.  and  G.  D.  and  the  other  part  thereof  to  the 
E.  F.  to  be  holden  to  them  and  their  heirs  in  severalty,  so  jhat  nei 
the  said  A.  B.  and  G.  D.  nor  the  said  E.  F.  may  have  more  of  the  m 
and  tenements  aforesaid,  with  the  appurtenances,  than  ilT  belongs  to 
to  have  ;  and  that  the  said  A.  B.  and  G.  D.  of  their  part  to  them  the 
belonging,  and  the  said  E.  F.  of  his  part  thereof  to  him  belonging, 
severally  apportion  themselves.  And  that  that  partition  by  you  so 
tinctly  and  openly  made,  you  have  here  from  the  day  of  Easter,  in  fi 
days,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall 
made  that  partition ;  and  have  you  there!  the  names  of  those  by  whose 

(<)  See  ibrm,  2  8eL  Pne.  1st  edit.  816;  2d .  the  plaintiflf  declared  and  proceeded 
edit  219.    The  like  where  first  Judgment  was  .  ing  to  the  statute,  it  should  be  so  stated  ii 
^  obtained  on  defendant's  confession,  10  Wentw.    "^rit.    So  if  defendant  pleaded  non  tnd^ 

168.  nmvl,  and  there  was  a  yerdiot  agunst  hiflu 

.   {k)  If  there  was  jadgment  by  de&uU,  and 
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foa  shall  htLYt  made  the  same  partition,  and  this  writ.    Witness,  Sir  N.  noooBD- 

C.  T.  knight,  at  Westminster,  the day  of  — —  in  the  — —  year  of  p^J^,. 

oor  reign,"  ^c. 

"  At  which  day  here  come  as  well  the  said  A.  B.  and  G.  D.  as  the  Form  of 
said  E.  F.  by  their  attornies  aforesaid.     And  the  sheriflF,  namely,  J.  T.  "^om 
esqoire,  now  here,  returns  a  certain  partition  between  the  parties  aforesaid  *  *"'®  ^ '' 
at  the  tenements  aforesaid,  by  the  said  sheriff,  by  virtne  of  the  afore- 
Bud  writ,  and  according  to  the  form  thereof,  by  the  oath  of  twelve  free 
ind  lawful  men  of  the  neighborhood  of  —  aforesaid  made,  which  fol- 
lows in  these  words,  to  wit, to  wit,  I.,  J.  T.  esquire,  sheriff  of  the 

county  aforesaid,  humbly  certify,  and  return  to  his  majesty's  justices,  at 
the  day  and  place  in  the  writ  hereunto  annexed  mentioned,  that  by  virtue 

rf  the  said  writ  to  mo  directed,  on  the day  of  — ^  in  the  1st  year 

ef  the  reign  of  King  William  the  Fourth,  of  Great  Britain  and  Ireland 

,  defender  of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord 

having  taken  with  me  0.  P.,  Q.  R.,  S.  T.,  &c.  twelve  free  and 

lawful  men  of  my  bailiwick,  and  of  the  neighborhood  in  the  said  writ. men- 

^fioned,  by  whom  the  truth  of  the  matter  may  be  better  'known,  in  my  [*1896] 

|roper  person  did  go  to  the  manor  and  tenements  in  the  said  writ  speci- 

led,  and  there,  by  the  oath  of  the  said  jurors,  in  the  presence  of  the  par* 

fles  in  the  said  writ  named,  by  me  forewarned  according  to  the  command 

M  the  said  writ,  and  by  their  assent,  the  said  manor  and  tenements  with 

their  appurtenances,  (respect  being  had  to  the  true  value  of  the  same)  I 

did  canse  to  be  divided  into  two  equal  parts,  and  one  part  thereof,  that  is 

.to  say,  all  those  two  messuages,  two  barns,  and  the  land  thereto  belong- 

iiag,  called  the containing  two  hundred  and  twenty  abres,  two  roods, 

iMid  seren  perches,  more  or  less,  late  in  the  occupation  of  W.  J.  and 
%cfw  of  M.  D.  and  his  assigns,  and  all  that  messuage,  &c.  [^specifying'  in 
lUre  manner  the  whole  apportionment  alloted  to  the  demandants']  ;  and  all 
commons,  common  of  pasture,  woods,  and  underwoods,  and  trees,  ways, 
%ater89  c^asements,  and  appurtenances  to  the  said  several  messuages,  cotta- 
9  farms,  lands,  woods,  grounds^  and  premises  belonging  or  appertain- 
g,  or  therewith  used  and  enjoyed ;  all  which  said  premises  are  situate, 

g,  and  being  in in  my  said  county ;  and  did  cause  the  same  to  be 

livered  and  assigned  to  the  said  A..  B.  and  C.  D.  in  the  said  writ  nam- 

and  the  other  part  thereof,  that  is  to  say,  all  the  manor  of in  the 

id  Qoanty  of with  the  court  baron  of  the  same,  and  all  rights,  roy- 

ties,  members,  and  appurtenances  thereof,  and  all  that  bam,  farm,  and 
ds^  Ao.  Ac*  [specifying  the  whole  apportionment  alloted  to  the  defend^ 
]  ;  all  which  said  messuages,  cottages,  farms,  barns,  lands,  woods, 

ds,  and  premises,  are  situate,  lying,  and  being  in  the  parish  of 

my  county,  I  did  cause  to  be  delivered  and  assigned  to  the  said  £.  F. 
uire,  in  the  said  writ  named,  to  be  holden  to  them  and  their  heirs  in 
eralty,  as  by  the  said  writ  I  am  commanded,  so  that  neither  the  said 
^  B.  and  C.  D.  nor  the  said  E.  F.  might  have  more  of  the  manor  and 
■taements  aforesaid,  with  the  appurtenances,  than  it  belonged  to  them 
la  have,  and  that  the  said  A.  B.  and  C.  D.  of  their  part  to  them 
[49raof   belonging,  ftid  the  said  E.  F.  of  his  part  to  him  thereof     '     * 

(J)  8m  team  2  8cL  Pne.  lit  edit  218}  2d6dit221;  and  we  10  Weatir.  154. 
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mooAd-  belonging,  may  severally  apportion  themselves.    In  witness  whereof  as 

PABnnoK.  ^^^^  ^  ^^  ^^^  sheriff  as  the  jnrors  aforesaid  to  this  indented  partition, 

*  have  set  our  seals,  the  day  and  year  and  place  above  mentioned. 

"  J.  T.  esquire,  sheriff." 

[  •1397]      •Pleas  of  land  inroUed  at  Westminster,  before  Sir  James  Mansfield, 
Pleadings    knight,  and  his  brethren,  Justices  of  his  Majesty's  court  of  common  bench, 

'and  pro-     of  Trinity  Term,  in  the year  of  the  reign  of  our  sovereign   lord 

pTrdtifn'"  CleOrge  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
by  co-heir-  Britain  and  Ireland  king,  defender  of  the  faith.     Roll,  466,  467,  68,  69. 

esses  in- 

kimi^nnd        Heretofore,  as  it  appears  in  the  Term  of  Easter,  in  the year  of 

final  judg.  his  present  majesty's  reign,  in  the  457th  and  458th  Bolls,  it  is  thus  con- 
ment  (m).  tained : — 

Count  in  Kenij  (to  wit) — William  Daniel  the  elder,  William  Daniel  the  young- 
partition  er,  Stephen  Daniel,  and  Joseph  Daniel  were  summoned  to  answer  nn- 
^cTin*"^"  to  Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eggleeon  and  Gathe- 
garei-  rine  his  wife,  in  a  plea  wherefore,  whereas  the  same  Samuel  Baker,  and 
kind,  land  Phoebe  his  Wife,  in  right  of  his  said  wife,  and  the  said  William  the  elder* 
8<»ndwi1»  ^°^  William  the  younger,  Stephen  and  Joseph,  hold  together  and  undi- 
tbreeco-  vided  One  messuage,  one  barn,  one*  stable,  three  gardens,  thre^  orchards, 
heiresses,  sixteen  acres,  twenty-three  yards  of  arable,  pasture,  meadow,  and  wood 
whom  ^^^^  ^^^  common  of  pasture  for  all  manner  of  cattle,  with  the  appurto- 
married  nanccs,  in  the  several  parishes  of  Bredgate,  otherwise  Bredgon,  and  Stock- 
plaintiffs  burv,  in  the  county  of  Kent,  of  the  said  William  Daniel  the  older,  Wil- 
thhxi  mar-  ^^^^  Daniel  the  younger,  Stephen,  and  Joseph,  denying  partition  to  be 
ried  defen-  made  between  them,  according  to  the  form  of  the  Statute  in  such  case  made 
dant,  w.  and  provided,  and  unjustly  and  contrary  to  the  same  Statute  permits  not  the 
der -ai^'  Same  to  bo  done  ;  whereupon  the  said  Samuel  and  Phoebe,  and  the.  said 
died,  George  and  Catherine  his  wife,  by  George  Chilton,  their  attorney,  say, 
whereupon  that  One  Stephen  Peatherstone,  heretofore,  to  wit,  on  the ^  day  of 

elder  b^*   ^^  ^^®  ^^^^  ^^  ^^^'  Lord was  seised  of  the  said  messuages, 

came  ten-  tenements,  and  hereditaments,  with  the  appurtenances,  in  his  demsene,  as 
ant  by  the  of  fee  ;  and  being  so  thereof  seised  the  said  Stephen  Peatherstone  had 
underlie  ^^^°®  female  of  his  body  lawfully  begotten,  to  wit,  Phoebe  Baker,  Cathe- 
custom  of  rine,  now  the  said  Catherine  Eggleson,  and  Elizabeth,  and  the  9aid  Stephen 
giivei-  Peatherstone  being  so  thereof  possessed,  afterwards,  to  wit,  on  the  day 
moiety  of  ^^^  ^^^  aforosaid,  at  the  parish  of  Bredgate,  otherwise  Bredgon,  in  the 
the  third,  county  *of  Kent  aforesaid,  died  of  such  his  estate  therein  seised  ;  and 
find  other  because  the  said  messuages,  tenements,  and  hereditaments,  with  the  ap- 
came  to  purtenancos,  are,  and  from  time  whereof  the  memor^«of  man  is  not  to  the 
h»  two  contrary,  were  of  the  tenure  and  nature  of  gavel-kind,  and  all  lands  and 
sons,  the  tenements,  with  the  appurtenances,  which  are  of  the  tenure  and  nature  of 
fendwte!  gfl'Vel-kind,  in  the  county  aforesaid,  are,  and  from  time  whereof  the  mem- 
r  Ai  QQg-i  ory  of  man  is  not  to  the  contrary,  were  partable,  and  parted  between 
^^.     .  -'  the  heirs  male,  in  default  of  heirs  male,  among  the  heirs  female,  the  same 

8.  P 

T)iMi  oAiv.  (^)  ^«M  i^v^  the  pleadings  in  the  cue  of    S4.— Bob.  on  Ckavf o.  4.  p.  38, 18S,  157.*-0bw 

wiesseuu  ^^^^  ^  Dmul  1  Marsh.  6fl7.                            Ent  602.  411  b— Ca  Litt  176.1.  266.  Bvi 

,.'  (n)  See  statemoDt  of  this  custom.  Heme's    Ent  449,  460,  462. 

Gavei-  Pleadings,  686.-1  Burr.  826.-*8  pia.  Com. 
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messuage,  tenements,  and  hereditaments,  with  the  appartenances,  then  pftocnsD- 
and  there  descended  and  came  to  the  said  Phoebe,  Catherine,  and  Eliza--  p^^axiTioir. 
beth,  as  daughters  and  co-heir  female  of  the  said  Stephen.  Featherstonc, 


there  being  no  heirs,  or  heir  male  of  the  body  of  the  said  Stephen  Fea-  y^-^  ^hreo 
therstone,  lawfully,  begotten  ;  whereby  the  said  Phcebe,  Catherine,  and  daughters 
Elizabeth,  entered  into  the  said  messuage,  tenements,  and  hereditaments,  "^-**®*^* 
with  the  appurtenances,  and  were  thereof  then  and  there  seised  in  their  de-'^° 
mesne,  as-  of  fee,  as  daughters  and  co-heir  as  aforesaid  ;  and  the  said 

Phoebe  being  so  seised,  afterwards,  to  wit,  on  the day  of in 

tbe  year  of  our  Lord at  the  parish  first  aforesaid,  intermarried  with 

the  said  Samuel  Baker,  whereby,  and  by  reason  of  the  said  marriage,  the 
said  Samuel  and  Phoebe  became  and  were  seised  of  one  undivided  third 
partof  the  said  messuages^,  tenements,  and  hereditaments  in  their  demesne, 
as  of  fee,  in  right  of  the  said  Phoebe.  And  the  said  Catherine,  being  so 
seised  as  aforesaid,  she,  the  said  Catherine,  afterwards,  to  wit,  on  the  — - 
day  of in  the  year  of  our  lord at  the  parish  first  aforesaid,  inter- 
married with  the  said  George  Eggleson,  and  by  reason  thereof  they,  the 
said  Greorge,  and  the  said  Catherine,  then  and  there  became  and  were 
seised  in  their  demesne,  as  of  fee,  of  one  other  undivided  third  of  and  in 
the  said  messuage,  tenements,  and  hereditaments,  with  the  appurtenances, 
in  right  of  his  said  wife.     And  the  said  Elizabeth  being  so  possessed  as 

aforesaid^jafterwards,  to  wit,  on  the day  of in  the  year  of  our 

Lord at  the  parish  aforesaid,  intermarried  with  the  said  Daniel  the 

dder,  whereupon  the  said  William  and  the  *said  Elizabeth,  became  and  [  *1399] 
were  seised  in  their  demesne  as  of  fee,  of  the  other  undivided  third  of  the 
aforesaid  messuage,  tenements,  and  hereditaments,  with  the  appiiVtenknces, 
in  right  of  his  said  wife.  And  the  said  Samuel,  and  Phoebe  his  wife,  and 
the  said  Greorge,  and  Catherine  his  wife,  in  fact  further  say,  that  the  said 
Elizabeth  Daniel,  after  her  said  intermarriage,  had  issue  male  of  her  body 
lawfully  bego;ten  by  the  said  William  Daniel  the  elder,  her  said  husband, 
to  wit,  the  said  William  Daniel  the  younger.     And  the  said  Stephen  and 

Joseph,  the  now  defendants,  and  afterwards,  to  wit,  on  the day  of 

in  the  year  of  our  Lord died,  to  wit,  at  the  parish  first  afore- 
said, in  the  county  aforesaid,  and  the  said  William  Daniel  the  elder,  her 
said  husband,  survived  her,  and  the  said  Samuel,  and  Phoebe  his  wife  ;  and 
the  said  GFeorge,  and  Catherine  his  wife,  in  fact  further  say,  that  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  having 
80  been  and  being  of  the  tenure  and  nature  of  gavel  kind,  in  the  county  of 
Kent  aforesaid,  the  husband  of  any  wife  dying  seised  of  any  lands  or  tene- 
ments, in  the  said  county,  of  the  said  nature  or  tenure  in  his  demesne,  from 
time  iftimemorial  used  and  approved,  of  right  ought,  and  have  been  used, 
to  hold  and  enjoy  the  moiety  of  all  such  lands  and  tenements,  of  which 
such  wife  died  seised  as  aforesaid,  after  the  death  of  such  wife  so  dying 
seised  as  aforesaid,  during  the  life  of  such  husband, if  and  as  long  as  such 
husband,  live  sole  and  unmarried,  whether  or  not  such  husband  had  issue 
of  the  body  of  his  said  wife  male  or  female  lawfully  begotten.    Whereby 

(o)  AH  ma^bot  one  hilr.    1  Smu/L  S68.-^Bob.  on  Gay.  114. 
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and  by  force  of  the  said  castom  and  tenure  of  gavel  kind,  the  said  Williaia 

PABTITlOir 


niotiii    j)^g{Q|  |.{,Q  elder,  upon  the  death  of  his  said  wife,  became  and  was  seised 


in  his  demesne,  as  of  freehold,  for  the  term  of  his  life,  of  one  moiety  of 
the  said  purpart  or  undiyided  third  of  the  said  Elizabeth  Daniel,  of  and  in 
the  said  messuage,  tenements,  and  hereditamants,  to  hold  to  him  the  said 
William  Daniel  the  elder,  as  tenant  by  the  courtesy,  by  force  and  yirtue  of 
the  said  tenure  or  custom  gavel  kind,  in  the  said  county,  for  and  during  the 

.  term  of  his  natural  life,  if  he  lived  sole  and  unmarried,  the  reversion  there- 

'  of  to  the  said  William  the  younger,  Stephen,  and  Joseph,  as  sons  and 

co-heir  of  the  said  Elizabeth  Daniel,  and  their  heirs  belonging.  And  the 
other  moiety,  or  half  part  of  the  said  undivided  third  part  of  the  said 

[  *1400]  Elizabeth  Daniel,  in  her  life-time,  and  at  *the  time  of  her  death  in  the  said 
messuages,  tenements,  hereditaments,  descended,  with  the  appurtenances, 
upon  her  death  as  aforesaid,  and  came  to  the  said  Stephen,  William  the 
younger,  and  Joseph,  as  sous  and  co-heirs  of  the  said  Elizabeth  Daniel, 
and  they  the  said  William  the  younger,Stephen,  and  Joseph,  then  and  there 
became  and  were  seised  in  their  demesne,  as  of  fee,  of  the  same  moiety  or 
half  part,  to  wit,  at  the  parish  first  aforesaid,  in  the  county  aforesaid.    And 
so  the  said  Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Catherine 
bis  wife,  say,  that  they,  that  is  to  say,  the  said  Samuel,  and  his  said  wife,  in 
right  of  his  said  wife,  and  the  said  George,  and  his  said  wife,  in  right  of  bis 
said  wife  and  the  said  William  Daniel  the  elder,  William  Daniel  the 
younger,  Stephen,  and  Joseph,  together,  and  without  division,  hold  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  of  the  in- 
heritance, which  was  of  the  said  Stephen  Featherstone,  deceased,  the  father 
of  the  saidPhoebe,  Catherine,  and  Elizabeth,  three  co-heirs  female  of  which 
said  Stephen  Featherstone  of  his  body  begotten,  the  said  Phcebe  and 
Catherine  are,  whereof  the  said  Samuel  and  Phoebe,  in  right  of  the  said 
Phoebe,  and  the  heirs  of  the  said  Phoebe  (/?),  doth  belong  to  have  one-third 
part  of  the  messuages,  tenements,  and  hereditaments  aforesaid,  with  the  ap** 
purtenances,  into  three  parts  equally  to  be  divided ;  and  to  the  said  Georgt 
and  Catherine  his  wife,  in  right  of  his  said  wife,  and  to  the  heirs  of  the  said , 
Catherine,  doth  belong  to  have  one  other  third  part  of  the  same  messuage, 
tenements,  and  hereditaments,  with  the  appurtenances,  to  be  divided  as ; 
aforesaid,  to  hold  to  them  in  severalty,  so  that  the  said  Samuel  and  Phoebe ' 
his  wife,  in  right  of  his  said  wife,  of  their  purpart  to  them,  out  of  the  mea* ' 
suages,  lands,  tenements,  and  hereditaments,  aforesaid,  with  the  apportenatt* ' 
ces  happening ;  and  the  said  George  and  Catherine  his  wife,  in  right  of  hiai 
said  wife,  of  their  purpart  out  of  the  said  messuage,  tenements,  and  herei^i 
ditaments  aforesaid,  with  the  appurtenances  happening,  may  severally  theofr* 
selves  appropriate  and  apportion.    Yet  the  said  William  Daniel  the  eldei^ 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  to  mak». 
partition  between  them  according  to  the  form  of  the  Statute  in  such  case, 
made  and  provided,  have  hitherto  denied  and  refused,  and  still  do  refoGML' 

[*1401]  ^^^  ^ho  Bft^®  unjustly  do  not  suffer  to  be  done.    Whereupon 'the  saiA; 
Samaeli  and  Phoebe  his  wife,  and  the  said  George  and  Catherine  say,  thai: 

{p)  Ihif  if  an  »wnn<lro«t,  •••  1  if«ah.  6S7. 
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fliej  are  injored,  and  have  sastained  damage  to  the  valae  of  £600,  and  noon^. 
fterefore  they  bring  their  suit,  4o.  p^nrMw. 

And  the  said  William  Daniel  the  elder,  William  Daniel  the  jonnger,  Defendant 
Stephen  Daniel  and  Joseph  Daniel,  being  duly  summoned  by  his  writ  of  ™*^^  <*•• 
poke,  returnable  on  the  morrow  of  the  Holy  Trinity,  according  to  the  form      '  ^^^' 
of  the  Statute  in  such  case  made  and  provided,  came  not,  within  fifteen 
dars  after  the  return  of  the  said  writ  according  to  the  said  Statute,  nor  de« 
fend  the  force  and  injury,  when,  &c.  nor  appear  to  say  any  thing  in  bar  or 
preclusion  of  the  said  action  of  the  said  Samuel  Baker,  and  Piioebe  his  wife, 
and  George  Eggle8on,and  Catherine  his  wife,  why  partition  ought  not  to  ' 
be  made  between  them  and  the  said  William  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel  and  Joseph  Daniel,  of  the  tenements 
I  aforesaid,  with  the  appurtenances,  in  form  aforesaid;  by  which  the  said 
,  Samuel  Baker,  and  Phoebe  his  wife,  and  Oeorge  Egglesonv  and  Catherine 
bis  wife,  remain  therein  undefended  against  tlio  said  William  Daniel  the 
elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel ;  Continu- 
aod  thereupon,  because  the  court  of  our  said  lord  the  king,  of  the  Bench  »noe  bj 
lere,  are  not  yet  advised  what  judgment  to  give  of  and  upon  the  premises,  fi^arivuit 
a  day  is  therefore  given  to  the  parties  aforesaid,  before  the  said  justice? 

of  the  Bench  at  Westminster  until  the  morrow  of  All  Souls,  in  the 

year  of  the  reign  aforesaid,  to  hear  the  judgment  of  the  said  court  there- 
ttpon,  for  that  the  said  court  of  our  said  lord  the  king  of  the  Bench  now 
here,  are  not  yet  advised  thereof.    At  which  day,  before  the  justices  afore- 
said, come  the  said  Samuel  Baker,  and  Phoebe  bis  wife,  and  George  Eg- 
gleson,  and  Catherine  his  wife,  by  their  attorney  aforesaid  ;  but  the  said 
William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel, 
tad  Joseph  Daniel,  come  not.     And  thereupon  because  the  court  of  said  Fartlier 
lord  the  king  of  the  Bench  here,  are  not  yet  advised  what  judgment  to  <»»it"»u- 
give  of  and  upon  the  premises,  a  further  day  is  thereupon  given  to  the  ^^^ 
paid  *partie8,  before  the  eaid  justices  of  the  Bench  at  Westminster,  until  [*1402] 

in  eight  days  of  St.  Hilary,  in  the year  of  the  reign  aforesaid,  to 

hear  the  judgment  of  the  said  court  thereupon,  for  that  the  court  of  our 
said  lord  the  king  of  the  Bench,  now  here,  are  not  yet  advised  thereof. 
At  which  day,  Ac.     [  Two  continuances  until  Trinity  Terniy  and  then  pro^ 
ceed  as  follows ;] — ^And  hereupon  it  is  considered,  according  to  the  form  judgment 
of  the  Statute  in  such  case  made  and  provided,  that  partition  be  thereof  of  parti- 
made  between  the  said  Samuel  Baker,  and  Phoebe  bis  wife,  George  Eg-  ^^^^^^^ 
frleson,  and  Catherine  his  wife,  and  the  said  William  Daniel  the  elder,  writto^ 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  the  sheriff  de 
tenements  aforesaid,  with  the  appurtenances  ;  and  it  is  commanded  to  the  ^J^?*!^^* 
riieriff,  that  in  his. proper  person  he  go  to  the  tenements  aforesaid,  with 
the  appurtenances,  and  there,  in  the  presence  of  the  parties  aforesaid,  by 
him  to  be  forewarned,  if  they  shall  be  willing  to  be  present,  the  tenements 
aforesaid,  with  the  appurtenances,  by  the  oath  of  good  and  lawful  men  of 
Us  county,  respect  being  had  to  the  true  value  of  the  said  tenements,  with 
the  appurtenances,  he  cause  to  be  divided  into  three  equal  parts,  and  one 
part  he  cause  to  be  delivered  to  the  said  Samuel  Baker,  and  Phoebe  his 

if)  The  defaidMit  made  deft^ult,  and  the  ocmrt  eiamined  the  title  of  the  demandant,  ac- 
«vcbng  to  8  &  9  W.  B,  e.  81;  and  B  &  4  Ann.  a  18,  s.  2.^-2  8eU.  Prae.  2d  edit  218.— 2  BU. 
tip.  1184,  llAa 
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wife,  mother  part  thereof  to  the  said  George  Eggleson,  aod  Gadierine  bis 
PABmroH*  ^^'^v  ^"^  the  third  and  remainiDg  part  thereof  to  the  said  William  Daniel 
'  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Dan- 
iel, to  be  holden  in  severalty,  so  that  neither  the  said  Samael  Baker,  and 
Phoebe  his  wife,  nor  the  said  Geofge  Eggleson  and  Catherine  his  wife,  nor 
the  said  William  Daniel  the  elder,  William  Daniel  the  yoanger,  Stephen 
Daniel,  and  Joseph  Daniel,  may  have  more  than  respectively  belongs  to 
them  of  the  tenements  aforesaid,  with  the  appnrtenanoes ;  and  the  said 
Samuel  Baker,  and  Phoebe  his  wife,  Ghorge  Eggleson,  and  Catherine  his 
wife,  of  their  respective  two  parts  belonging  to  them,  of  the  teaements 
'  aforesaid,  with  the  appurtenances  ;  and  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  their 
third  part  belonging  to  them,  may  severally  apportion  themselves, and  that 
partition  by  the  said  sheriff,  distinctly  and  openly  made,  he  have  here  on 
the  morrow  of  All  Souls,  under  his  8eaL,'and  the  seals  of  those  by  whose 
oath  he  shall  have  made  that  partition ;  and  that  he  have  there  the  names 
of  those  by  whose  oath  he  shall  have  made  the  same  partition,  together 
[  *140S]I  with  the  writ  of  our  *lord  the  king,  to-  him  thereupon  directed,  the  same 
day  is  given  to  the  parties  aforesaid  here  ;v  and  at  which  day  the  sheriff, 
Sheriff's    to  wit,  John  Cator,  Esq.  slieriff  of  Kent  aforesaid,  now  returns  here  a  cer- 
'®*'*™'       tain  partition  made  by  and  before  him  the  said  sheriff,  between  the  parties 
aforesaid,  of  the  said  tenements,  with  the  appurtenances,  by  virtue  of  the 
writ  aforesaid,  by  the  oath  of  twelve  good  and  lawful  men  of  his  county, 
which  said  partition  follows  in  these  words: — 

InqnisitioD.      KetUy  to  wit. — An  inquisition  taken  at  the  house  of  — ^—  Elliott,  com 
roonly  called  or  known,  by  the  name  or  sign  of  the  Sun,  in  the  parish  of 
Bredgon,  in  the  county  aforesaid,  on  Thursday,  the  9th  day  of  September, 
in  the  53d  year  of  the  reign  of  our  sovereign  lord  George  the  Third,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
king,  defender  of  the  Faith,  and  in  the  year  of  our  Lord  1813,  before 
John  Gator,  Esq.  sheriff  of  the  said  county,  by  virtue  of  this  writ  ot  parti' 
tionefacienda^  to  me  directed,  commanding  me  to  cause  one  messuage,  one 
bam,  one  stable,  three  gardens,  three  orchards,  16  acres  and  three  yards 
of  arable,  pasture,  meadow,  and  wood  land,  and  common  of  pasture,  for 
all  and  all  manner  of  cattle,  with  the  appurtenances,  in  the  several  parishes 
of  Bredgate,  otherwise  Bredgon  and  Stockbury,  in  the  said  county,  to  be 
divided  iqto  three  equal  parts,  and  one  of  those  parts  to  bo  delivered  and  ' 
assigned  to  Samuel  Baker,  and  Phoebe  his  wife,  to  be  holden  to  them  and 
the  heirs  of  the  said  Phoebe  (r),  to  be  lawfully  begotten,  and  one  third 
part  to  George  Eggleson,  and  Catherine  his  wife,  to  be  holden  to  them  and* 
the  heirs  of  the  said  Catherine  (r),  and  the  remaining  third  part  to  Wil- 
liam Daniel  the  elder,  WiUiamDaniel  the  younger,  Stephen  Dauiel,  and  ' 
Joseph  Daniel,  to  be  holden  in  severalty,  on  the  oath  of  William,  other-  ' 
wise  Richard  Bathurst,  Thomas  Pye,  Stephen  Wood,  Richard  Wood, 
William  Read,  James  Benslade,  &o.  &o.  twelve  free  and  lawful  men  of  the 
said  county,  being  charged  and  sworn  to  inquire  of  all  and  Bingular  the  mat-^ 
ters  and  things  in  the  said  writ  mentioned  and  contained^  od  tiieir  oaUi  ssjt 

(r)  8m  tmAAamAf  1  Ifacih.  687. 
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that  the  said  barn,  barn-yard,  tliird  part,  lands  and  premises,  with  the  ap-  »wx"^ 
pnrtenances  following,  (that  it  to  saj),  all  that  barn,  and  part  of  the  barn-  ^^^^^ 
yard,  as  the  same  is  staked  off,  ^containing  15  perches,  situate  in  Bred-  r«i404  t 
gate,  otherwise  Bredgon  aforesaid,  and  also  an  equal  third  part  of  the  ^ 
well,  being  in  the  said  barn-yard ;  and  also  so  much  and  such  part  of  a 
certain  field,  called  th6  Home  Field,  situate  in  Bredgate,  otherwise  Bred- 
gon aforesaid,  as  contains  one  acre,  one  rood,  and  35  perches,  and  as  the 
same  is  staked  off  from  the  remaining  paii:^  which  is  assio:ned  to  George 
Eggleson,and  Catherine  his  wife ;  and  also  all  that  field  called  the  Middle 
Field,  situate  iil  the  parish  of  Stockbury  aforesaid,  containing  two  acres,, 
one  rood,  and  15  perches,  and  one  equal  part  of  a  Certain  piece  of  wood- 
land, situate  in  Bredgate,  otherwise  Bredgon  aforesaid,  containing  two 
roods,  or  thereabouts,  the  remaining  half-part  being  assigned  unto  the  said 
Geoi^  Eggleson,  and  Catherine  his  wife,  together  with  such  common  of 
pasture  as  is  appurtenant  to  the  parts  and  premises  before  described,  are 
one  equal  third  part  of  the  messuage,  stable,  garden,  orchards,  lands,  and 
'common  of  pasture,  with  the  appurtenances,  specified  in  the  said  writ,  and 
that  the  part  of  the  messuage,  or  tenement,  and  baruryards,  third  part 
lands  and  premises,  with  the  appurtenances  following,  (that  is  to  say,)  all 
that  part  of  a  messuage  or  tenement  under,  divided  into  two  tenements, 
which  is  situate  at  the  north  end  of  the  said  messuage  or  tenements,  in 
the  parish  of  Bredgate,  otherwise  Bredgon  aforesaid,  and  now  in  the  oc- 
cupation of  the  said  George  Eggleson ;  and  also  an  equal  half-pieirt  of  the 
garden  used  with  the  said  messuage,  as  the  same  is  staked  of,  and  a  cer- 
tain part  of  the  barn-yard  thiere,  as  the  same  is  also  staked  off,  containing 
altogether  15  perches,  and  also  one  equal  third  part  of  the  well,  being  in 
the  same  yard,  and  also  a  part  of  a  certain  field,  called  the  Home  Field, 
containing  one  acre,  one  rood,  and  four  perches,  situate  in  Bredgon  afore- 
said ;  and  also  all  that  field,  called  the  Wood  Field,  containing  two  acres, 
two  roods,  and  32  perches,  in  Bredgon  aforesaid  ;  and  also  one  equal  half- 
part  of  a  certain  piece  of  woodland,  containing  two  roods,  and  also  in 
Bredgon  aforesaid,  together  with  such  common  of  pasture  as  is  appurte- 
nant to  the  part  and  premises,  are  one  other  equal  third  part  thereof,  and 
that  the  paits  of  the  messuage,  third  parts,  lands,  and  premises,  with  the  ap- 
purtenances following,  (that  is  to  say),  all  that  part  of  a  mbssuage  or  tene- 
ment, under  one  roof,  divided  into  two  tenements,  which  is  situate  and  being 
at  the  south  end  of  the  said  messuage  or  tenement,  in  the  parish  of  Bred- 
gate, otherwise  Bredgon  ^aforesaid,  now  in  the  occupation  of  William  Dan-  [•1406  J 
iel  the  elder ;  and  also  one  equal  part  of  the  garden,  used  with  the  said  mes- 
suage or  tenement,  as  the  same  id  staked  off,  containing  20  perches  ;  and 
*  also  all  that  piece  or  parcel  of  land,  called  the  barnficld,  containing  one 
acre,  two  roods,  and  19  perches,  situate  in  Bredgon  aforesaid  ;  and  also  all 
that  piece  or  parcel  of  land  called  Upper  Stockbury  Field,  containing 
two  acres,  two  roods  and  36  perches,  in  Stockbury  aforesaid ;  and  also 
one  third  part  of  the  well,  being  in  the  barn-yard  there,  together  with  snch 
common  *of  pasture  as  is  appurtenat  to  the  parts  and  premises  before  de- 
scribed, are  the  remaining  equal  third  part  thereof;  and  the  said  messuage, 
bam,  stable, gardens,  orchards,  lands,  and  common  of  pasture,  with  the  ap- 
purtenances, being  so  into  three  equal  p3,rts  divided,  the  said  sheriff  having 
respect  to  the  true  yalue  thereof,  on  the  day  and  year  aforesaid,  in  the  pros- 
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FEocEED.  ence  of  the  jurors  aforesaid  the  said  first-mentioned  equal  third  part,  viz. 

PijmioN.  ^^^  ^^^^  ^^^^  ^^^  P^^^  ^^  ^^^  barn-yard,  as  the  same  is  staked  off,  contain- 
ing 15  perches,  situate  in  Bridgate,  othermse  Bredgon  aforesaid;  and  also 
one  equal  third  part  of  the  well  being  in  the  barn  yard,  and  also  so  much 
and  such  part  of  a  certain  field,  called  the  Home  Field,  situate  in  Bred- 
g(ito,  otherwise  Bredgon  aforesaid,  as  contains  one  acre,  one  rood,  and  34 
perches,  and  as  the  same  is  staked  off  from  the  remaining  part,  which  is 
assigned  unto  the  said  George  Eggleson,  and  Catherine  his  wife ;  and  also 
all  that  field,  called  the  Middle  Field,  situate  in  the  parish  of  Stockbury 
aforesaid,  containing  two  acres,  one  rood,  and  15  perches ;  and  also  one 
equal  half-part  of  a  certain  piece  of  wood-land,  situate  in  Bredgate,  other- 
wise Bredgon  aforesaid,  containing  two  roods,  or  thereabouts,  the  remain- 
ing half  part  being  assigned  unto  the  said  George  Eggleson,  and  Gathriue 
his  wife,  together  with  such  common  of  pasture  as  is  appurtenant  to  the 
parts  and  preoiises  before  described,  to  the  said  Samuel  Baker,  and  Phoebe 
his  wife,  have  caused  to  be  delivered  and  assigned,  to  be  holden  to  them 
and  the  heirs  of  the  said  Phoebe,  and  the  second  mentioned  equal  third 
part,  viz.  all  that  part  of  a  messuage  or  tenement,  und^r  one  roof,  divid- 
ed into  two  tenements,  which  is  situate  at  the  north  end  of  the  said  mes- 
suage or  tenement  in  the  said  parish  of  Bredgate,  otherwise  Bredgon 
aforesaid,  and  now  in  the  occupation  of  George  Eggleson  ;  and  also  an 

[*1406  ]  equal  half-part  of  the  garden,  used  with  the  *said  messuage,  as  the  same 
is  staked  off,  containing  altogether  15  perches  ;  and  also  one  equal  third 
part  ofxthe  well,  being  in  the  said  yard ;  and  also  a  part  of  a  certain  field 
Called  the  Home  Field,  containing  one  acre,  one  rood  and  four  perches, 
situate  in  Bredgon  aforesaid  ;  and  also  all  that  field  called  the  Wood  Field, 
containing  two  roods,  situate  also  in  Bredgon,  together  with  such  common 
of  pasture  as  is  appurtenant  to  the  parts  and  premises,  to  the  said  George 
Eggleson,  and  Catherine  his  wife,  have  caused  to  be  delivered  and 
assigned,  to  be  holden  to  them  and  the  heirs  of  the  said  Catherine,  and 
the  remaining  or  last-mentioned  equal  third  part  herein  before  described, 
viz.  all  that  part  of  a  messuage  or  tenement,  under  one  roof,  divided  into 
tenements,  which  is  situate  and  being  at  the  south  end  of  the  said  mes- 
suage or  tenement,  in  the  said  parish  of  Bredgate,  otherwise  Bredgon 
aforesaid,  now  in  the  occupation  of  William  Daniel  the  elder ;  and  also 
one  equal  half-part  of  the  garden  used  with  the  said  messuage  or  tenement, 
as  the  same  is  staked  off,  containing  20  perches,  and  also  that  piece  or  par 
eel  of  land  called  the  Barn  Field,  containing  one  acre,  two  roods,  and  19 
perches,  situate  in  Bredgate  aforesaid  ;  and  also  all  that  piece  or  par- 
cel of  land,  called  Upper  Stockbury  Field,  containing  two  acres,  two. 
roods,  and  88  perches,  situate  in  Stockbury  aforesaid  ;  and  also  one 
third  part  of  the  well,  being,  in  th^  barn-yard  there,  together  with 
such  common  of  pasture  as  is  appurtenant  to  the  .parts  and  premises 
hereinbefore  described,  to  the  said  William  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  havo  caused 
to  be  delivered  and  assigned,  to  be  holden  to  them  and  their  heirs  in 
severalty,  by  the  assignment  and  allotment  made  as  aforesaid,  according 
to  the  exigency  of  the  said  writ,  so  that  neither  the  said  Samuel  Baker,  and 
Phoebe  his  wife,  the  said  G«orge*Eggleson,  and  Catherine  his  wife,  nor 
the  said  William  Daniel  the  Elder,  William  Daniel  the  younger,  Stephen 
Daniel,  and  Joseph  Daniel,  have  mor«  of  said  messuage,  barn,  8table,gar- 
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dens,  orchards,  lands, and  common  of  pasture  aforesaid,  with  the  apparte- 
Dances,  than  to  them  thereof  belongs,  and  the  said  Samuel  Baker,  and    ^"°'  ^ 
Phcebe  his  wife,  George  Eggleson,  and  Catherine  his  wife,  William  Dan-  '^"'"^ 
iel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel  and  Joseph 
Daniel,  may  severally  apportion  themselves.    In  witness  whereof,  as  well 
I  the  said  sheriff  as  the  'said  jurors,  have  set  our  seals,  the  day  and  year,  [  *1407J 
and  at  the  place  above  mentioned. 

John  Catob,  Esq.  sheriff. 

Therefore  it  is  considered  that  the  partition  aforesaid  be  held  firm  and  Final 
eSsctoal  for  ever.  ,  Jadgm«it 

in  parti- 
es) 8ea  inna»  2  Sen.  Fno.  lit  ed.  819;  2d  ed.  2231  ^'^  ^'^' 


YoL.  m. 
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APPENDIX  OF  FORMS 

ADAPTJBP  TO 

THE  RECENT  LEADfNG  AND  OTHER  RULES. 


><"t»»  m> 


MODELS    OF    CONCISENESS 
DECLARATIONS  IN  ASSUMPSIT  AND  DEBT, 

AS  PR18CRIB£a>  BT  REG.  GEN.  TBimTT  TERM,  1  W.  4,  AND 
REG.  GEN.  HILARY  TERM,  4  W.  L 


The  Ycry  great  and  important  improvement  in  the  Forms  of  Pleadings'  Rio.  Gbt. 

are  attributable  principally  to  the  Statutes  11  G.  4  and.l  W.  4.  c.  70,  a.  Taw-  T. 

11,  and  8  &  4  W.  4,  c.  42,  s.  1,  and  to  the  General  Rules  of  Trinity  i^lt^ 

Term,  1  W.  4,  and  HiUry  Term,  4  W.  4.     It  should  be  understood  by  ^^^ 

all  practitioners  that  the  excellent  concise  forms  of  declarations  in  assump-  these  in 

«Yand  debt  prescribed  in  the  Reg.  Gen.  1  W.  4,  were  intended  by  the  g«»«^- 

judges  as  models  for  imitation  not  only  in  those  particular  instances,  but 

also  on  all  other  occasions  when  they  conld  possibly  be  applied.    The 

hte  lord  Tenterden,  certainly  the  most  distinguished  pleader  and  lawyer 

of  his  time,  honored  the  author  by  delivering  to  him  a  copy  of  those  rules 

i  ID  iDanuscript,  and  requesting  him  with  a  view  to  conciseness,  to  strike  out 

I  every  allegation,  even  to  a  word^  the  omission  of  which  would  not  subject 

l^tlier  of  the  forms  to  a  sustainable  special  demurrer;  and  in  consequence 

;tbe  author  suggested  so&e  few  abbreviations,  which  he  has  the  satisfaction 

of  knowing  were  adopted  when  the  rules  were  ultimately  promulgated. 

lAccording  to  the  examples  given  in  those  rules,  it  would  suffice  in  all 

leases,  in  describing  a  contract  not  under  seal,  to  state  that  the  defendant 

promised^  without  as  heretofore  using  and  repeating' the  words  '^  undertook 

md  then  and  there  faithfully  promised.*^    It  will  be  observed  that  th^ 

ikogth  of  the  indebitatus  counts  are  by  the  same  rule  very  materially  short- 

l^oed  ;  and  although  there  is  no  express  enactment  or  rule  prohibiting  the 

Ji9e  of  tlie  quantum  meruit  or  quantum  valebant  counts,  yet  their  use  is 

tmpliedly  to  be  abandoned,  especially  as  the  Reg.  Gron.  Hil.  Term,  4.  W. 

}« prohibits  any  second  count  on  the  same  subject  of  debt,  and  it  is  mani* 

fost  that  the  indebitatus  count  was  always  sufficient,  and  the  quantum 

Ideruit  or  valebant  counts  were  unnecessary,  (2  Saunders'  Rep.  122  a, 

note  2,)  and  now  it  would  be  improper  to  attempt  to  introduce  either  of 

Hiose  counts  and  consequently  iimny  of  the  forms  in  the  fifth  edition  of 

Btb  work  are  entirely  useless,  though  it  is  singular  that  the  learned  com- 

iMntator^  .Sir  William  Blackstone,  enumerated  those  very  counts  as  in« 
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Rbo*  ^*  stances  of  the  use  of  a  second  connt  to  prevent  a  nonsuit  on  an  indebita* 
^w.  I      ^"^  count,  in  consequence  of  the  plainti£f 's  inability  to  prove  a  contract 
to  pay  9i,  fixed  price  for  work  or  goods,  a  doctrine  that  has  changed  by 
decision  and  not  by  express  enactment. 

As  the  forms  prescribed  by  Reg.  Gren.  Trin.  Term,  1  W;  4,  were  cer- 
tainly intended  as  models  or  examples  to  be  extended  and  applied  much 
beyond  the  instances,  and  as  far  as  practfcablo  to  other  cases,  it  is  consid- 
ered advisable  here  to  give  them  at  length  as  proper  subjects  of  constant 
reference.  Some  notes  are  subscribed  to  those  forms,  in  which  it  is  at- 
tempted to  show  that  even  some  of  the  statements  suffered  to  continue  in 
the  promulgated  forms,  might  safely  be  omitted,  on  the  principle  that  the 
omission  would  not  subject  the  declaration  to  a  special  demurrer.  It  is 
farther  to  be  observed  that  the  Reg.  Gen.  Trin.  Term,  1  W.  4,  was  pro- 
mulgated at  a  time  when,  according  to  the  existing  law,  it  was  absolutely 
necessary  to  repeal  place  or  venue^  as  well  as  time,  to  every  new  auc- 
tion ;  see  14  East's  Rep.  300 ;  and  11  Price,  400.  By  the  subsequent 
General  Pleading  Rule  of  Hil.  Term,  4  W.  4,  venue  is  alone  to  be  stated 
in  the  margin  and  is  not  to  be  repeated  in  the  body^  and  though  the  repe- 
tition would  not  be  demurrable,  yet  it  might  be  the  subject  of  an  applica- 
tion by  summons  to  strike  out  the  useless  and  now  improper  repetition  of 
venue  or  place.  It  is  therefore  to  be  understood  that  throughout  the  fol- 
lowing prescribed  forms  venue  or  place  in  a  body  of  the  declaration  or 
count  is  to  be  erased. 


REGULA  GENERALIS. 

Trinity  Term,  1  Wiluam  IV.  1881. 

ReeiUtthAi  Whereas  declarations  in  actions  upon  bills  of  exchange,  promissotyl 
tioDs'on  notes,  and  the  counts,  usually  called  the  common  counts,  occasion  tuuie-; 
buis,  notes  cessary  expense  to  parties  by  reason  of  their  length,  and^the  same  may  bo  ^ 
and  com-  drawn  in  a  more  concise  form  ;  now  for  the  prevention  of  such  expense^; 
counts,  I^  is  ordered,  that  if  any  declaration  in  assumpsit  hereafter  filed  or  deliv-; 
may  be  ercd,  and  to  which  the  plaintiff  shall  not  be  entiled  to  a  plea  as  of  tUSi 
drrtwn  con-  term,  being  for  any  of  the  demands  mentioned  in  the  schedule  of  forms  and 
•r«/4frf  that  directions  annexed  to  this  order,  or  demands  of  a  like  nature  (a)  shau 
if  liny  dec-  excccd  iu  length  sQch  of  the  said  forms  set  forth  or  directed  in  the  said 
laration  in  schedule,  US  may  be  applipablo  to  the  case  ;  or  if  any  declaration  in  deH 
•or*«r«jrfor  t^  ^  so  fil^d  or  delivered  for  similar  causes  of  action,  and  for  which  the  ao» 
demands  tiou  of  assumpsit  would  lie,  shall  exceed  such  length,  no  costs  oftho  exceat 
mentioned  gj^^jj  ]yQ  allowed  to  the  plaintiff  if  ho  succeeds  in  the  cause;  and  such  coslt 
schedule  of  the  cxcess  as  shall  have  been  incurred  by  the  defendant, shall  be  tax^ 
ef  forms,  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs  allowed  tv 
oJ-lTiite^  the  plaintiff.  And  it  is  further  ordered,  that  on  the  taxation  of- costs  ait 
nature,^  between  attorney  and  client,  no  costs  shall  be  allowed  to  the  attorney  it 
shuU  ex-  respect  of  any  such  excess  of  length  ;  and  in  case  any  costs  shall  IW 
r^**of    P^y^^^l®  ^7  ^^^  plaintiff  to  the  defendant  on  account  of  such   excM 

AUDlhu^le        ('')  "^^^  words  in  this  rule,  *'  or  demands  giren  as  a  few  intlaneet,  and  that  in  a/IsMJ 

ppusa        ^^  ^  ^.^  nature^**  and  Uie  direction  as  to  oases,  at  least  o(  common  debit,  it  is  inteoM 

dvukmng  foreign  bills,  poU,  82,  seem  to  estab-  that  the    pleadings  may  and    oaght  to  M 

Ush  ihMi  tlieee  particular  forms  are  merely  framed  In  the  like  oondso  manner. 
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the  amount  thereof  shall  be  deducted  from  the  amoant  of  the  attoniey's  ^*  ^^' 

wni  Trin.  T. 

•■"•  1  W.  4. 


TENTHBDEN.  J.   YaOOHAN.  to  the  case, 

N.   C.   TyNDAL.  J.   PaBKB.  plaintiff's 

LyNDHURST.  W.   BoLLAND.  Bhain?avo 

J.   BaYLET.  J.   B.   BOSANQUBT.  no  cosU  of 

J.  A.  Park.  W.  E.  Taunton.     *»»  «^oes». 

J.   LlTTTEDALB.  E.  H.   AlDERSON.      defray  tb« 

S.  Gaselee.  J.  Patterson.  same  (a). 

SCHEDULE  OF  FORMIikAND  DIRECTIONS.  (6). 

For  that  whereas  the  defendant  on  the day  of in  the  year  of  i-  Count 

oar  Lord  — -,  at  London  [or,  "  in  the  county  of "]  made  his  pro-  J^J'^^^^X 

missory  note  in  writiog,  and  delivered  the  same  to  the  pfaintiffy  and  thereby  against  tiie 

promised  to  pay  to  the  plaintiff  £ , days    [or  *' weeks,"  or  maker,  by 

"months,"]  after  the  date  thereof,  [or  as  the  fact  may  be'\  \thich  period  f^J^g^c 
has  DOW  elapsed,  [or  if  the  note  be  payable  to  A.  £.,  and  tlten  and  there  astbecoU 
delivered  the  same  to  A.  £.,and  thereby  promised  to  pay  to  the  said  A.  may  be. 
B.,  or  order,  £ days  [or  "  weeks,"  or  "  months,"]  after  the 

(a)  See  ante,  1410,  aote  (a).  8th  counts  against  the  acceptor,  where  a  gene- 

(b)  It  wiU  be  tbund  that  the  following  forms  ral  unqaali&d  acceptance  is  stated,  it  would 
eoDsidermbly  diminish  the  usual  length  of  suffice  to  state  the  progiise  to  pay  according  to 
floonts  of  this  nature,  by  omitting  the  long-  the  tenor  of  the  bill,  omitting  '*  and  of  hii 
used  formal  modes  of  stating  each  fact;  such  acceplanct  thereof.^* 

as  in  stating    an  acceptance — **  and  which        In  the  common  indebitatut  forms  also,  it  is 

said  bm  of  exchange  the  said  defendant  after-  submitted,  that  some  of  the  words  printed  in 

mzds,  to  wit«  on  the  day  and  year  aforesaid,  italics  might    be  omitted,  viz. — *<  price  and 

at  London  afojesaid,  in  the  parish  and  ward  value"  **  and  then    and  there,"   and  some 

afbrfsaid,  upon  sight  thereof  accepted,  accord-  other  words  which  were  not  adopted  even  in 

ing  to  the  said  usage  and  custom  of  merchants  the  ancient  forms. 

from  time  immemorial  used  and  approved  of ;"        These  observations  are  not  morle  in  dispar- 

aad  which  is  now  to  be  thus  shortly  stated —  agement  of  this  excellent  rule,  but  merely  to 

**  and  the  defendant  then  accepted  the  said  show  how  much  the  plciidings  may  be  con- 

(ill,**  and  so  on.    The  concise  mode  of  stating  tracted  when  there  is  a  disposition  to  save  ex- 

■D  iDdorsement,  which  has  long  been  recom"  pense. 

mended  and  partially  used,   (see  Chitty  on        It  is  dearly  intended  by  these  rules  that  the 

BiDs,  7tli  ed.  474,)  is  now  e/i/otnei.  use  of  the    quantum  meruit    and  quantum 

But  even  in  some  of  these  prescribed  forms  valebant  counts  should  be  abandoned  ns  being 

fhere  are  unnecessary  allegations;  as  in  the  certainly    unnecessary,  and  that  all  debts, 

1st,  3d,  5th,  Sth  and  llth  forms,  which  state'  however  numerous,    shall  be  comprised,  as 

I  inneoessarily  the  delivery  of  the  note  or  bill  they  always  might  have  been,  (Cro.  Jac.  245; 

!  to  the  plaintiff  or  indorsee,  (7  T.  R.  596;  5  10  B.  &  C.  842,  poet,)  in  one  count,  nnd  that 

But,  478;  Bayley  on  Bills,  180;)  and  in  the  eeparate  formal  commencements  and  conclu- 

1  1st  SLDd  6th  forms,,  the  Statement  of  the  notice  sions  in  the  description  of  each  debt  sbnll  po 

I  Is  the  defendant  of  the  indorsements  are  un-  longer  be  adopted. 

I  Moessary,    (1    Bos.   8l  Pul.   654;  Bayley  on  The  comprehensive  collection  of  the  different 

[  BiUs,  ISi;)  and  in  the  4th,  5th,  6th,  7th,  8th,  descriptions  of  almost  every  possible  demand 

I'M,  10th,  and  llth  forms,  and  consequently  recoverable  in  assumpsit  under  an  tn//cAt7(//uf 

'  in  the  direoiions  relative  to  declarations  on  count  in  assumpsit  and  debt  in  the  following 

.  foreign  bills,  the  statements  that  the  bill  was  pages,  will  bo  found  in  this  edition  altered  ac- 

'  directed  to  the  drawee .  or  acceptor  are  clearly  conling    to    these  rules.      £ach  practitioner 

''  uncccBsary,  (Gray  v.  Milner,  8  Moore's  Bep.  should  study  further  eurbulment  when  practi- 

!  91;   2    Surk.   Rep.    886.)      The  allegation,  cable.  ^ 

^  **  which    period   hat    now  elapted,"  though  Of  course  the  declaration  must  vary  accord- 

olhcrwiM  nnobjeetionable.  seems  also  unneces-  ing  to  the  circumstances  of  each  particular 

.  sary  where  the  bill  or  note  has  b«en  shown  to  case.    >Vhen  the  action  is  on  a  bill  or  nete, 

J*  have  been  payable  after  date,  or  where  there  one  of  the  following  forms  is  to  be  selected, 

is  an  averment  that  it  was  presented  for  pay-  and  a  count  on  the  original  debt  and  on  an 

meat  when  dvt.    In  the  4th,  5th,  7ih,  and  acooont  state*!  may  be  sdded,  but  no  more. 
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TbI'n^?'  date4hereof,  lor  as  ike  fact  may  be]  which  period  has  now  elaptedj  uA 

I'w.  4.    ^^^  9^^^  ^'  ^'  ^^^^  AQ^  there  indorsed  the  same  to  the  plaintiff,  whereof 

Indonet     ^''^  defendant  then  and  there  had  notice^  and  then  and  there  in  considera* 

against      tion  of  the  premises  promised  to  pay  the  amount  of  the  said  note  to  the 

"'*^^*       plaintiff  according  to  the  tenor  and  effect  thereof. 

2.  Count        Whereas  (c)  one  C.  D.  on  the  — i-  day  of- ,  in  the  year  of  onr 

on  a  prom-  L^p^ ^  ^t  London  [or  "  in  the  county  of ,"]  made  his  promis- 

1^108^^  ^  Bory  note  in  writing,  and  thereby  promised  to  pay  the  defendant,  or  order, 

pajee  by     £ , days  [or  "  weeks,"  or  "  months,"]  after  the  date  thereof, 

an  indor-    j"^^  ^  the  fact  may  be]  which  period  has  now  elapsed^  and  the  defendant 

fioTerai  in-  ^^^^  ^°^  there  indorsed  the  same  to  Mie  plaintiff,  [or  *^  and  the  defendant 

done-        then  and  there  indorsed  the  same  to  X.  Y.,  and  the  said  X.  Y.  then  and 

ments.       there  indorsed  the  same  to  the  plaintiff,"]  and  the  said  0.  D.  did  not  pay 

the  amount  thereof,  although  the  same  was  there  presented  to  him  on  the 

day  when  it  became  due,  of  all  of  which  the  defendant  then  and  there  had 

/  due  notice. 

♦ 

8.  Count  Whereas  one  0.  D.  on  — ,  at  London  [or  "  in  the  county  of —"J 
on  a  prom-  made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  X  Y.^ 

il^CwrS^  or  order,  £ , days  {or  «*  weeks,"  or  "  months,"]  after  the  daU 

dorser  by  thereof,  \or  as  the  fact  may  be^]  which  period  has  now  elapsed^  and  then 
indorsee,  and  there  delivered  the  said  note  to  the  said  X.  Y.,  and  the  said  X.  Y. 
then  and  there  indorsed  the  same  to  the  defendant,  and  the  defendant 
then  and  there  indorsed  the  same  to  the  plaintiff,  [or  ^  and  the  de- 
fendant then  and  there  indorsed  the  same  to  Q.  R.,  and  the  said  Q..B. 
then  and  there  indorsed  the  same  to  the  plaintiff,"]  and  the  said  C.  D.  did 
not  pay  the  amount  thereof,  although  the  same  was  there  presented  to 
him  on  the  day  when  it  became  due,  of  all  which  the  defendant  then  and 
there  had  due  notice. 

4.  Count        Whereas  the  defendant  on at  London  [or  "  in  the  county  of »•' 

Und^l  ™^^^  ^^B  ^iU  of  exchange  in  wniiug^  and  directed  the  same  to  the  defendr 
(fexehangi  antj  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  X-—, 

against  the days  [or  "  weeks,"  or  "  months,"]  after  the  date  [or  **  sight,"^  there- 

whe^  of,  which  period  has  now  elapsed,  and  the  defendant  then  and  Uiere  accepi- 
drawer,  od  the  Said  bill,  and  promised  the  plaintiff  to  pay  the  same,  according  to 
being  also  the  teuor  and  effect  thereof,  and  his  said  acceptance  thereof y  but  did  not 
^^^       pay  the  same  when  due,  or  at  any  time  before  or  since. 

« 

6.  Count       Whereas  the  plaintiff  on ,  at  London  [or  "  in  the  county  of ——,T 

UndblSTof  ^^^^  ^^^  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend 

exchange    ant^  and  thereby  required  the  defendant  to  pay  to  O.  P.,  or  order,  £ ^ 

against  the days  [or  "  wccks"  or  "  months,"]  after  the  date  [or  **  sight"] 

Afdrower  t*^®reof,  which  period  has  now  elapsed,  and  then  and  there  delivered  tki 

not  being    Same  to  tiie  said  O,  P.  and  the  said  defendant  then  and  there  accepted  the 

the  payee,  same,  and  promised  the  plaintiff  to  pay  the  same,  according  to  the  tenor 

and  effect  thereof,  and  of  bis  acceptance  thereof,  yet  he  did  not  pay  the 

amount  thereof  although  the  said  bill  was  there  presented  to  him  on  the  d^T 

(c)  If  eithir  this  op  the  anhBequent  forma  Jf  it  be  a  ucond  or  anbeeqnant  count.  tk« ' 

■faonld  constitnte  the  first  count  of  the  deola^  insert,  «•  And,*'  «*  also;  **  so  that  it  wiU  tesA, 

ration,  then,  insert,  «*  For  that;  *'  so  that  it  *'  Anl  whereas  also  one  0.  P.**  Slc 
*  wUl  read,  «'  For  that  whereas  one  C.  O.**   Ac. 
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vhea  it  beomne  doe,  and  thereupon  the  same  was  tiien  and  there  retamed  B«o.  Gnr. 
tethe  said  plain  tiff,  of  all  which  the  defendant  then  and  there  had  notice.  '^  J*  ^' 

Whereas  one  E.  F.  on  — ,  at  London,  [or  "  in  the  county  of  ——,"1  6.  Count 
made  his  bill  of  exchange  in  Tfriting,  anddirected  the  same  to  the  defend-^  h^d'bmof 
M/,  and  thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or  to  exchange^ 

"G.  H.*'j  or  order,  £ , days  [or  "weeks,"  or  "months,"]  against  the 

after  sight  [or  "  date  "j  thereof,  which  period  is  now  elasped^  and  the  de-  f?^'^l^' 
fendant  then  and  there  accepted  the  said  bill,  and  the  said  E.  F.  [or  "  the  g^^°  ^ 
8aid  G.  H."]  then  and  there  indorsed  the  same  to  the  plaintiff,  [or  "  and 
flie  said  E.  F.,"  or  "  the  said  G.  U.  then  and  there  indorsed  the  same  to 
IL  J,j  and  the  said  E.  J.  then  and  there  indorsed  the  same  to  the  plain- 
tifl^'']  of  all  which  the  defendant  then  and  there  had  due  notice,  and  then 
and  Uiere  promised  the  said  plaintiff  to  pay  the  amount  thereof,  according 
to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof 

Whereas  one  E.  F.  on ,  at  London,  [or  "  in  the  county  of  — --,"]  7.  Count 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend^  ^  ^^^' 

OM/,  and  thereby  required  the'defendant  to  pay  to  the  plaintiff  £ ,  — —  exchange^ 

days  [or  "  weeks,"  or  "  months,"]  after  the  sight  [or  **  date  "]  thereof,  against  tho 
which  period  has  now  clasped,  and  the  defendant  then  and  there  accepted  f^P^' 
fte  same,  and  promised  the  plaintiff  to  pay  the  same,  according  to  the  ^y^, 
tenor  and  effect  thereof,  and  of  his  acceptance  thereof 

Whereas  the  defendant  on  — — ,  at  London,  [or  "  in  the  county  of  8.  Coant 
— ^,"3  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  Jj^J^jjJ'^f 

£,  and  thereby  required  the  said  J.  E.  to  pay  to  the  plaintiff  £ ,  exchange 

—days  [or^*  weeks,"  or "  months,"]  after  the  sight  [or"  date  "]  there-  against  the 
of,  and  then  and  there  delivered  the  same  to  the  said  plaintiffs  and  the  ^^^^^  ^J 
aaae  was  then  and  there  presented  to  tlie  said  J.  K.  for  acceptance,  and  uon^lic^'^ 
the  said  J.  K.  then  and  there  refused  to  accept  the  same,  of  all  which  the  oeptanoe. 
defimdant  then  and  there  had  due  notice* 

WImtsm  the  defendant  on        •,  at  London  [or  **  in  the  county  of  g.  Count 

^,"-1  made  his  bill  of  exchange  in  writing,  amt  directed  the  same  to  J.  f^jM?." - 

I^  and  tiiereby  required  the  said  J.  K.  to  pay  to  tho  order  of  the  said  de-  JS^hanj^ 

fendant  £ , days  [or  "  weeks,"  or  "  months,"]  after  the  sight  against  tht 

[or  *^  date  "]  thereof,  and  the  said  defendant  then  and  there  indorsed  the  (i^wer  by 
same  to  the  plaintiff,  [or  "  and  the  said  defendant  then  and  there  indqrsed  on  n^^ 
the  same  to  L.  M.,  and  the  said  L.*M.  then  and  there  indorsed  the  same  oeptance. 
to  the  plaintiff,"]  and  the  same  was  then  and  there  presented  to  said  J. 
E«  for  acceptance,  and  the  said  J.  K.  then  and  there  refused  to  accept 
.the  same,  of  all  which  the  defendant  then  and  there  had  due  notice. 

And. whereas  one  N.  0.  on ,  at  London,  [or  "  in  the  county  of  lO.  Coant 

,**]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P.  J"  J"  !{J"  . 

Q,  tiiereby  required  the  said  P.  Q.  to  pay  to  his  order  £ , days  i*  change 

{or «« weeks,"  or  "  months,"]  afterthe  date  [or  "  sight "]  thereof,  and  the  against  ia. 
Hdd  N.  0.  then  and  there  indorsed  the  said  bill  to  the  delendant,  [or^to  ^^][^^ 
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Bco.  Gnr.  K.  S.  ,  the  said  B.  S.  then  and  there  indorsed  the  same  to  the  defend- 
w.  4/     ant,"]  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff, 
'         and  the  same  was  then  and  there  presented  to  the  said  P.  Q.  for  accept- 
on  uon-oo-  ance,  and  the  said  P.  Q.  then  and  there  refnsed  to  accept  the  same,  of  all 
ceptanoe.    which  the  Said  defendant  then  and  there  had  doe  notice. 

n.  Count      Whereas  one  N.  O.  on ,  at  London,   [or "in  the  connty  of 

landViUof '"]  °**^^®  his  bill  of  exchange  in  writing,  ana  directed  the  same  to  P, 

exchange    Q.,  and  thereby  required  the  said  P.  Q.  to  pay  to  the  defendant,  or  order 

agninst      £ ^  days  [or  "  wcoks,"  or  "  months,"]  after  the  sight   [or 

mdorae^     "  date'*]  thereof,  and  then  and  there  delivered  the  same  to  the  defendant^ 

on  non-      and  the  defendant  then  and  there  indorsed  the  said  bill  to  the  plaintiff, 

acceptance.  ^Qf  «  to  R.  S.,  and  the  said  R.  8.  then  and  there  indorsed  thesame  to  the 

plaintiff,"]  and  the  same  was  then  and  there  presented  to  the  said  P.  Q. 

for  acceptance,  and  the  said  P.  Q.  then  and  there  refused  to  accept  the 

same,  of  all  which  the  defendant  then  and  there  had  due  notice. 

12.  Direct  If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or 
Horn  for  acceptor,  and  the  bill  be  payable  at  any  time  after  date^  and  the  action  not 
tkmg  on  brought  till  the  time  is  expired,  it  will  be  necessary  to  insert,  as  in  declar-  ' 
bills  where  ations  on  promissory  notes,  immediately  after  the  words  denoting  the  timo 
action  .  appointed  for  payment,  the  following  words,  viz.  which  period  has  now 
fl/2fr°«!tt<  ^^P^^^i  ^^^  instead  of  averring  that  the  bill  was  presented  to  the  drawee 
of  payment  for  acceptance y  and  that  he  refused  to  accept  the  same,  to  allege  that  the 
€xpir€d.     drawee  [naming  him]  did  not  pay  the  said  bUl^  although  the  same  was 

there  presented  to  him  on  the  day  when  it  became  due. 

• 

ist— On  And  if  the  declaration  be  against  any  party  except  the  drawee  or  ao- 
biUs  ^ya-  ceptor,  and  the  bill  be  payable  at  any  time  after  sights  it  will  be  neceasaiy 
dau:^^  to  insert  after  the  words  denoting  the  time  appointed  for  payment,  the  fol- 
lowing words,  viz.  and  the  said  drawee  [naming  him]  then  and  there  saw 
^  _Q^  and  accepted  the  samCy  and  the  said  period  has  now  elapsed^  and  instead 
biUs  paya-  of  alleging  that  the  bill  was  presented  for  acceptance  and  refused,  to  al- 
bie  after  lege  that  the  drawee  [naming  him]  did  not  pay  the  said  biU^  alUumgh  the 
*^^^^'  same  was  presented  to  him  on  the  day  when  it  became  due. 
Direetioni  If  a  note  or  bill  be  payable  at  sightj  the  form  of  the  declaration  mnat 
for  decUr-  be  varied  80  as  to  suit  the  case,  wUch  may  be  easily  done. 

Ationii  on 

buisor  *       Declarations  on /ore^  bills  may  be  drawn  according  to  tlie  principal 
awrat*^"  of  *^®8®  forms,  with  the  necessary  variations. 

tight. 

Directions  — — — 

tor  declar* 

^^^^J^f  COMMON  COUNTS  (d)- 

HIU, 

1.  Goods        Whereas  the  defendant  on ,  at  London,  {or  "in  the  cotinty  of  j 

sold  (c).     /']  was  indebted  to  the  plaintiff  in  JS ,  {or  the  price  andvalne  of 

(i)  For  most  purposes  as  there  is  only  oas  gation  Ss  to  bedesmsd  *  separate  soonl,  ttovgh  , 

prom{st  at  the  oonclusion,  these  sereral  alle-  the  count  upon  an  accwknt  MM  nay  slvi^^  ' 

gAtioDS  of  osmnum  debts  are  deemed  as  only  be  introdaoed. 

9n%  counf,  and  may  be  pleaded  to  as  such.        (c)  The    common    quaatam   Ttkbeal  «  \ 

Bat  the  Reg.  Gen.  Hil.  Term;  4  W.  r^.  6,  as  qnantnm  meruit  counts  are  no  bngsr  to  bs 

to  pleadings,  expressly  declares  that  as  regiirds  inserted,  ante»  27 ;  see  tb^  oomprehensife  * 

the  prohibition    ngainst  introducing  teveral  post,  00,  62. 
COiinfs  ftxr  Ibe  H'irne  subject-matter,  o;»ch  al!e- 
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iken  and  there  bargained  [or  «  sold,*']  and  sold  [or  "  deKvered"]  ^-  ^• 
\fj  the  plaintiff  to  the  defendant  at  his  request.  w!'^* 

And  in  jfi for  the  price  and  vafae  of  work  then  and  there  done,  and  2.  Work 

Baterials  for  the  same  provided,  by  the  plaintiff  for  the  defendant  at  his  and  mate- 
request.  "    ' 

And  in  £ for  money  then  and  there  lent  by  the  plaintiff  to  the  de-  s.  Monej 

feodant  at  his  request.  i^t. 

And  in  £ for  money  then  and  there  paid  by  the  plaintiff  for  the  4.  M<mej 

use  of  the  defendant  at  his  request.  ?^^ 

And  in  .£ for  money  then  and  there  received  by  the  defendant  for  6.  Monej 

the  nse  of  the  plaintiff.  reeoived. 

And  in  £ for  money  found  to  be  due  from  the  defendant  to  the  6.  Aoooont 

plaintiff  on  account  then  and  there  stated  between  them.  sutecL 

And  whereas  the  defendant  afterwards,  on,  &;c.  in  consideration  of  the  7.  General 
premises  respectively,  then  and  there  promised  to  pay  the  said  several  promist 
monies  respectively  to  the  plaintiff  on  request,  Tet  he  hath  disregarded  J^^^Mhe* 
Ms  promises,  and  hath  not  paid  any  of  the  said  monies  ;  or  any  part  there-  ooants. 
of,  to  the  plaintiff's  damage  of  £        ,  and  thereupon  he  brings  suit,  <&o.  s.  General 

breach. 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  Direotions 
note  or  acceptor  of  a  bill  of  exchauge,  it  will  be  proper  to  place  them  how  to 
first  in  the  declaration,  and  then  in  the  general  conclusion  to  say,  "  prom-  ^™?  d^- 
ised  to  pay  the  said  last-mentioned  several  monies  respectively.^^  when^there 

[N.  B.   Conclusion  of  Reg.  (Jen.  Trin.  T.  1  W.  4.]  on  a  wu  or 

note  be- 
sides the 
^,^  common 

counts. 
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PRESENT  FORM  OF  AN  INDEBITATUS  COUNT. 

And  wheref^  also  (a)  the  defendant  on  the  day  and  year  last  (V)  afore-    Comuom 
said  (c)  was  indebted  to  the  said  plaintiff  in  £ (d)  for,  Ac.  ^'^"''"- 

The  pres- 

(a)  If  there  be  no  special  oonnt  preceding  common  counts  a  day  as  recent  as  possible,  with  ^^^  ^f  ^^^ 

tite  hidebitatos  count,  the  fbrm  immediately  reference  to  the  date  of  the  writ,  which  should  if^^^noi^g 

sfter  the  eommtncefMvt  of  the  declaration  always  be  observed,  so  that  the  common  breach  ^^ ju^n^'^ 

rus  thnj  :  <*  For  that  whereas  the  defendant,  may  appear  to  be  after  the  money  payable  by  qqqjii, 

on  the day  of 7,  in  the  year  of  the  bill,  note,  &c.  became  dne.    Care  mast  be 

onr  Lord  ,  \h9ing  a  day  before  the  u-  taken  that  the  may  be  not  one  after  the  date  of 


(&)  If  there  be  a  special  count  preceding    or  any  counts  thereof. 
the  indebitatus  count,  it  is  usual,  especially  in        {d)  If  the  words  **  lawful  money  of  Great 
declarations  on  InUs  or  notes,  to  insert  in  the    Britain'*  have  not  been    beibro  mentioned, 
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<'naiom  [lErr^  the  tubject^natUr  of  the  debt  must  be  stated^  as  thai  the  defendatd 
~'"™'  was  indebted  fot  "  land,''  or  ''goods  sold,''  or  for  "  work  done^  or  for 
''  money  lent,"  Sfc.  as  in  the  following  counts,  2  Sound.  350,  n.  2  ;  and, 
'  except  in  the  counts  for  money  had  and  received,  it  must  always  be  alleged 
thai  the  debt  was  incurred  at  the  defendanfs  request,  as  follows,  1  Samid. 
264,  n.  1 : — "]  and  at  his  request.  [If  there  be  another  debt  or  debts  the 
same  may  be  here  introduced  as  in  the  form  prescribed,  aniCy  B2,  viz. 
*'  and  in  £ for,  &G."']  and  being  so  indebted,  the  defendant,  in  con- 
sideration thereof,  afterwards,  on  the  day  and  year  aforesaid,  promised 
the  plaintiff  to  pay  the  said  last  mentioned  sum  of  money  to  him  on  re- 
quest. 

ConciosKm  And  thereupon  the  defendant  afterwards,  on  the  day  and  year  aforesaid, 
brSM;!^  in  consideration  of  the  premises  respectively,  then  promised  to  pay  the 
Ge^lrrin.  said  Several  sums  respectively  to  the  plaintiff  on  request ;  Yet  he  hath  dis* 
T.  1  w.  i.  regarded  his  promises,  and  hath  not  paid  any  of  the  said  monies  or  any 

^'^'  part  thereof,  to  the  plaintiff's  damage  of  £ ,  and  thereupon  be  brings 

suit,  &c. 

ind€biiatu$     For  that  whereas  the  defendant  heretofore,  to  wit,  on,  &c.  was  indebt- 
Sn'lSSL  ^^  ^  ^**  plaintiff  in  divers  goods  and  chattels,  to  wit,  [100  fish,]  of  the 
ise  to  pay   value  of  £10  for  divers  tolls  or  dues,  due  and  of  right  payable  from  the 
by  ohattals  defendant  to  the  plaintiff,  for  and  in  respect  of  the  defendant  having  be- 
^-^  ^'        fore  then  used  tind  enjoyed,  and  having  at  his  request,  and  by  the  suf- 
ferance and  permission  of  tne  plaintiff,  had  the  lil^rty  and  privilege  of 
using  and  enjoying  divers  capstans,  machines,  windlasses,  and  ropes  of 
the  plaintiff,  to  haul,  and  assist  in  the  hauling,  on  the  beach  and  shore  of 
divers  boats  of  the  defendant,  and  of  divers  other  boats  which  the  defend- 
ant had  used^  at  the  request  of  the  defendant,  and  being  so  indebted,  ho 
the  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  promised  the  plaintiff  to  pay  him  the  said  goods  and  chat- 
tels when  he  the  said  defendant  should  be  thereunto  afterwards  requested. 
Yet,&c.  [stating  a  breach  in  the  nonipoymeni  of  the  goods  and  chaUels.] 

hen  inaert  them,  instead  of  the  words  "like       (/  )  The  saljeotHnatter  of  the  abore  Satm 

lawftil    moiiqr.*'     Bat  snoh  words  are  al*  is  m>m  6  B.  ft  C.  885,  where  h  was  heU  thU 

together  immaterial,  and  need  not  be  inserted,  indebitatos  assampsit  would  lie  ftr  goods  tM . 

thoi^  nsoal  to  insert  them  in  the  first  plaoe  ohattels.    The  Ibrm  may  be  readi^  adaplsd  to 

where  money  is  mentioned.  other  <daims  fi»r  goods.    See  6  B.  ft  GL  884,  ss 

•  («)  See  preseiibed  forms,  aiilf,  88;  and  see  to  the  use  of  this  ooont 

iha  wamgntkom  ftr  a  better  inm,  poit  ^U  ^ 
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THE  SECOND  AND  THIRD  VOLUMES. 


•  ^•■■»»  • 


ABANDONMENT  (see  tide  Po%.) 

Btaicment  of,  in  action  on  policy,  207 
ABATEMENT, 
pleas  in, 

privilege  by  an  attorney  of  C.  P.  to  an  action  in  K.  B.  896 
affijavit  of  traib  thereof,  902 
by  an  attorney  of  E.  B.  sued  by  laHiat,  ib. 
the  like  sued  by  ori^nal,  898 
oOTortore  of  the  plaintijQ^  899 
of  the  defendant,  ib. 
*  non-jomder  of  another  joint  contractor,  900 
non-joinder  of  a  ooobl^r  in  a  joint  and  seyeral  bond,  901 
misnomer  of  the  defendant's  Christian  name  in  K.  B.  ib. 
affidavit  of  the  trotb  thereof,  902 
the  like  in  the  common  pleas,  ib. 
of  defendant's  surname  m  K.  B.  by  bill,  908 
of  plaintiff's  surname  in  K.  B.  by  Mil,  ib. 
another  action  depending  for  same  cause  in  E.  B.  ib. 
plea  in  bar  as  to  part  and  abatement  as  to  the  rest,  as  coverture,  &o.  907 
xepliostions  in, 

to  coverture,  denying  the  fiEust,  1142 

to  non-joinder,  that  tne  contracts. were  made  by  defendant  alone,  ib. 
to  misnomer,  defendant  known  as  well  by  one  name  as  the  other,  ib. 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1148 
demurrers  to  pleas  in,  1254, 5 
e€U9etur  KUa  vel  breve,  entry  of,  1148 
AB3TRAGT, 

declaration  in  assumpsit  for  not  delivering  of,  on  sale  of  estate,  288 
iBUTTALS, 

of  heiu  in  quo,  stated  in  a  declaration,  868 
new  assignment,  stating,  1216, 17 
kCOSPTOR  (see  title  JXB  of  Bxckange.) 

dedantion  by  drawer  of  a  bill  against,  164,  .fte* 

aooeptanoe  eupra  protest,  stated,  169 

aoceptance  of  one  part  of  foreign  bill  stated,  170 

ease  against,  for  cancelling  acceptance,  673 

assompeit  by  accommodation  acceptor  for  not  indemnifying,  816 
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ACCOMMODATION, 

assampsit  by  acoommodation  acceptor,  for  not  indemnifying,  816 
assumpsit  by  accommodation  maker  of  a  note,  for  not  iodemnihring,  818 
ACCORD  AND  SATISFACTION. 

plea  of,  in  assumpsit  or  debt,  deliyeiy  of  a  pipe  of  wine,  924 

delivery  of  a  bond,  925 

account  stated,  and  delivery  of  a  promiasoiy  note,  926 

the  like  of  a  bill  of  exchange,  926 

that  plaintiff  signed  a  composition  d#ed|  981 ' 

in  covenant,  1002 

in  case,  1081 

in  trespass,  1062 

in  trespass  by  one  defendant,^f  accord  and  satiafiiction  by  the  other,  after  ietion 

brought,  ib. 
replication,  denial  of  the  accord  and  satisfaction,*  1166 

staling  presentment  and  dishonor  of  bill  dven  in  eMtutiaa^  1167 
ACCOUNT, 

commencement  of  declaration  in,  17,  18 
assumpsit  for  not  rendering,  842,  4,  5 

against  person  em^oyed  to  settle  debt,  846 
against  an  attorney  for  not  accounting  for  monies  received,  888 
action  of,  declaration  in, 

by  one  tenant  in  common  agunst  his  co-tenant ;  two  conntB,  1297 
pleas  in  action  of, 

that  defendant  was  not  bailiff,  1298 
that  he  did  not  receive  more  than  his  Just  share,  &c.  1S99 
that  defendant  has  fully  accounted,  loOO 
ACCOUNT  STATED  (see  also  title  Aecdrd  and  SatisfacHon.) 
assumpsit  upon,  in  general,  90 

by  and  against  surviving  partners,  91  to  94 
by  and  against  husband  and  wife,  65  to  94 
by  assignees  of  a  bankrupt,  97  to  101 
by  and  against  executors,  101  to  109 
by  and  against  administrators,  109  to  114 
debt  upon,  887 
ACTIO  NON  ACCREVIT  INFRA  SEX  ANNOS, 
plea  of,  in  assumjpeit,  941 
in  debt,  956 
ACTIONEM  NON  (see  title  Oneran  N<m,) 
commencement  of  a  plea  in  general,  ^06 
^  the  like  where  the  matter  of  defense  arose  after  action  faron^tk  906 

of  a  rejoinder,  1219 
ADJUSTMENT, 

statement  of  in  declaration  on  a  policy,  208 
ADMNISTRATION,  LETTERS  OP  (see  title  Aimm$triUMr$.) 
statement  of  grant  of,  in  general,  in  assumpsit,  86, 110 
the  like  with  the  will  annexed.  111,  118 
in  debt  on  bond,  466 
in  trover,  840 
profert  of,  86 

over  of,  and  ne  ungues  administrator  pleaded,  942 
ADMINISTRATORS  (and  see  also  title  JExeeuton.) 

beginning  of  a  declaration  against  an  administrator  in  K.  B.  84 
do.  against  an  administrator  in  0.  P.  85 
do.  by  an  administrator  (fe  bonis  non,  with  will  annexed,  3>. 
do.  by  an  administrator  de  minore  €Btate,  ib. 

do.  by  an  administrator,  limited  until  the  original  will  or  copy  thereof  bo  broofp 
into  the  Archbishop's  Court,  ib. 
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ADMINISTRATORS— (<»>fKmii«<i. ) 
profert  by,  85 

profert  bj»  with  wiU  annexed,  86 
assumpsit 

^,  on  promises  to  intestate,  109 

on  promises  to  plaintiff  as  ndminifihraftor  110,  fte. 
breaek  of,  and  statement  of  grant  of  admuiifltnition,  110 
by  administrator  durante^  minore.  mtate^  ib.     .       • 
»  snmving  administrator.  111 
an  administrator  de  hanu  nan^  with  will  annexed,  ib. 
by  huaband,  and  wife  adnunisiaratrix,  before  marriage,  112 
the  like  where  she  became  administratrix  after  marriage,  ib. 
the  like  against  drawer,  166 

on  a  note  indorsed  by  adminiatntor  of  payee  of  bill  against  aoceptoTi  165 
agcnnst,  on  promises  by  intestate,  112 

an  administrator  durante ^  mmore^  atate^  &o.  118 
on  promises  by  defendant  as  administrator,  ib. 
a  suirivfog  adminiatrator,  ib. 
an  administrator  de  bonis  85, 113 
hnsband,  and  wife  administratrix,  before  marriage,  114 
the  like  where  she  became  administratrix  after  marriage,  ib. 
on  promissory  note  against  administrator  of  acoeptar»  167 
debt  by  an  administrator  of  eUigeey  466 

against  diUo,  468 
troTor  by,  840 
pleas  to  action  Iqt  and  agamat  (see  title  exeeuton,') 
plea  of  non  assampsit,  941 
plea  of  n«  ungues  administrator,  942 
the  like  after  craving  oyer  of  letters  of  adminiatration,  ib. 
the  like  of  plaintiff  ne  ungues  administxator,  942 
plene  admimsiravit.  See,  944 
plea  of  retamer,  946 

plea  to  action  by,  that  admihistratiion  void,  1040,  41 
replication  that  it  was  not,  1187 
ADULTERY  (see  tide  Criminal  Qmversaiion.) 
ADVERTISEMENTS, 
assumpsit  for,  86 

assumpsit  on,  to  reward  ihe  diacoyery  of  a  felon,  268 
AFFIDAVIT, 

to  hold  to  bail  in  common  oases,  and  notes  thereon,  6 
of  trvdi  of  plea  of  {myilege,  897 

of  tmth  of  plea  of  misnomer,  902  * 

e(  tmth  of  pleas  pleaded  puis  darrim  eanHnuance,  1241, 1245 
in  action  ftir  eseane,  that  it  waa  witboot  defendant'a  knoiriedge,  969 
oath  administered  to  grand  assize  on  writ  of  rights  1881 
of  service  of  writ  of  partition,  1391 
AGENT  (see  also  titles  Bailee,    Broker.    Factor.) 
decLiration  on  a  note  made  by,  117 
on  a  bill  drawn  by,  160 
on  a  policy,  made  by,  179, 180 
aasnmpsit  ^^, 

for  commission,  78 
on  a  policy,  178 
against, 
for  not  accounting,  842 

against  agtflfc  for  not  aoooanting  for  goods  conaigned  at  di£brent  times  for  aa 
844 
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kGrEiST!—(canHnued.) 

ctgaintt — (  continued, ) 
for  Belling  on  credit,  845,  349 
for  not  selling  for  ready  monc^,  846 
for  not  obtaining  a  good  bill,  346 
for  not  using  due  care  in  the  sale  of  goods,  347 
on  promise  to  be  responsible  on  del  credere  oominisskm,  848 
for  selling  on  credit  to  person  who  became  insolTent,  ib. 
for  not  acoonnting  for  produce  of  bill  defendant  had  to  get  difioomilad,  850 
case  against,  for  misoonduotme  a  distress,  669 

case  for  nusrepresenting  the  character  of,  whom  plaintiff  was  abovl  to  enmloTy  705 
AGISTMENT  OF  CATTLE, 
assumpsit  for,  59 

.  horse-meat  and  stabling,  &e.  ib.  ^ 

eatage  of  grass,  75 
com,  &o,  sold,  57 
AGREEMENT  (see  titles  Auumptit,     (hvenant.) 

declaration  in  assumpsit  upon,  stating  it  fbnnally,  296,  280, 1 
statement  of  mutual' promises,  229 
AID  PRAYER, 

in  writ  of  right,  1866 

Slea  praying  in  aid,  the  remainder-man,  ib.  1866 
emurrer  for  pleading  it  alter  general  imparlance,  1868 
ALIEN  ENEMY, 

pleas  of,  in  assumpat,  910, 11 

replication  to  plea  of,  that  defendant  has  license  to  leade  here,  1148 
AMENDS, 

pleas  of  tender  of,  by  officers  of  excise  or  customs,  1068 

plea  of  tender  of,  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2.— «>1065 

plea  of  declaimer  and  tender  of,  1066 

replication  denying  sufficiency  of  tender,  1201 
ANCIENT  LIGHTS, 

declarations  in  case  for  obstaructing  of,  768,  770 

plea  justifying  pulling  down  a  wall  because  it  obstructed,  1180 
ANIMALS, 

case  for  keeping  mischieyOus,  &c.  dogs,  496,  698 
ANNUITY, 

commencement  of  declaration  in,  18 

against  an  attorney  for  taking  defectiye  security  from  grantor,  881 
ANNUITY  BONDS  and  DEEDS. 

declarations  in  debt,  on  an  annuity  bond,  stating  condition  and  breaoh,  442 

on  annuity  deed,  for  arrears,  488 

plea  to  debt  on  annuity  bond,  that  no  memorial  of  it  whateyer  was  emoDed,  975 
no  proper  memorial  enrolled,  containing  names  of  witnesses,  ico.  976  a . 
no  memorial  duly  enrolled,  &c.  975  <i  " 

payment  of  annuity,  976 
APOTHECARY, 

declaration  in  assumpsit  by,  for  attendance,  by  medidoe,  &c  88 
APPEARANCE  (see  tide  Defense,) 

of  defendant  stated  in  pleading,  892,  4,  6,  906 
APPRAISER, 

assumpsit  by,  for  his  seryioes,  81 
APPRAISEMENT, 

stated  in  the  declaration,  801,  5,  7 

APPRENTICE  AND  APPRENTICE  DEED, 

agunst  father  of  apprentice  for  neglect  of  duty  of  apprsntiM,  617 

ooyenant  by  apprentice  on  indenture,  519 
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APFIBBNTICE--(con^mt4«c£) 

hj  apprentioe  against  executor  of  master,  622 

ctse  for  enticing  awaj^  or  harboring  of  apprentiee,  646,  6  * 

pleas  in  addon  on,  tfaiat  defendant  provided  board,  1004 

that  plaintiff  absented  himself,  1008,  6 
that  defendant  did  not  dischai^  him,  1006 
ABBHRAMENT  (see  title  Award. )  * 

ARBEST  (see  title  ^eope.) 

statement  of,  onder  a  capias^  ad  tatisfaeiendum^  418, 1090 
mider  a  latitat^  or  other  mesne  process,  417t  1086,  9 
ease  against  tiie  sheriff  for  not  arresting,  having  an  opportonity,  740 
case  for  malicious  arrest,  6Q0,  (see  title  Mdictous  ProieetOian,) 
trespass  for  false  imprisonment,  867 
ABREST  AND  DETAINMENT  (see  tide  PoUcies  of  Luwanee.) 
ARTICLES  OF  AGREEMENT  (see  title  Agrmnent.) 

oorenant  on  partnership  articles,  624 
ARTICLES  OF  PEACE, 

case  for  a  malicionsly  exhibiting  them  against  plaintifl^  612 
ASSAULT  ANB  BATTERY,  (see  tide  TremasiS 
ASSENT, 

by  an  executor  to  a  bequest  pleaded,  691,  2 
AS8ETS(see  titles  Devisee.     Executor,     Heir,) 
ASSIGNEE  (see  also  titles  AssignmerU.    Bankrupt.) 
of  a  bankrapt, 

commencement  of  declaration  by  an  assignee  in  EL  B.  88 
V  do  in  C  P.  ib.  •      . 

do.  by  one  partner  and  assignee  of  another,  ib. 

^do.  by  assignees  of  two  or  more  bittikmpts  under  several  eommiiMonB,  ih.    . 
aanimpsit  by, 

on  promises  to  bankrupt,  97 
on  promises  to  the  assignees,  99 
the  like  on  causes  of  action  after  the  bankrapttr^,  100 
by  a  survivmg  assignee,  ib. 

by  a  solyent  partner,  and  the  assignee  of  the  othAr,  101 
on  note  payaole  to  bankrupt,  137 
of  indorsee  against  acceptor,  166 

against  drawer  where  biU  diiahonoured  after  bankrapttr^,  ib. 
on  a  Scotch  decree,  246 
trover  by,  887 
of  an  iDBolvent  debtor,  commencement  of  deelamtion  hv,  88 

the  like  by,  after  the  removal  of  the  first  asrignee,  ib. 
conclusion  of  declaration  by,  ib. 
the  like  in  C.  P.  ib. 

declaration  by,  on  promises  to  insolvent,  101 
^  declaration  by,  on  promises  to  asngnee,  ib. 

trover  by,  838 
of  a  fMgfaEter,  declaration  against  him,  for  damage  in  detainipg  ship,  Sec.  226 
by  assignee,  &o.  of  lessor  against  lessee,  662  b,  664 
bj  lessor  against  asognee  of  lessee  for  rent,  662  b. 
b^  lesBor  against  assignee  of  lessee  for  not  repairing,  &a  662  e» 
estate  by  assignment,  stated,  664,  676 
plea,  &0.  of  set-off  to  action  by  assignees  of  bankrupt,  988  h 
plea  that  party  was  not  a  banldnpt,  1028 

in  detinue,  that  assignees  were  not  possessed,  1029 
in  trespass,  of  justification  under  bankrupt  acts,  1062 
ASfflaNHENTS  (see  also  title  Pledge,) 
of  bail  bond  pleaded,  449 
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ASSIGNMENTS— (coit^nu#rf. ) 
of  lease, 

to  defendant,  and  Ua  entry,  654,  664 
to  plaintiff,  564,  575 
plea  of,  by  leasee,  to  debt  on  lease,  998 
plea  of,  by  asBignee  of  lease  before  rent  became  iue,  994 
replication  thereto,  1181 

plea  of,  detinae,  that  letsee  assigned  lease  to  aaodier  who  assigiied  to  defend- 
ant, 1026 
of  interest  in  a  patent,  765 
ASSUMPSIT, 

STsecipe  in,  7 
eclarations  in — {Far  particulars,  $m  AnalgHcal  Table,  and  Title  "  DeckraidmC 

and  t/ie  respective  heads. ) 
forms  of,  12,  17,  22,  (see  title  iMelaratian.) 

I.    COMMON   COUNTS. 

General  Forms. 

the  indebitatus  ctssumpsU  eouat,  88 

the  quantum  meruit  count,  87  *  .  ' 

the  quantum  valebant  connt,  88 
indebitatus  assumpsit,  on  promise  to  pay  by  ehatteb,  ib. 
I.  Respecting  Real  jProperty,  for 
a  freehold  estate  sold  and  oonyeyed,  89 
a  copyhold  estate  surrendered,  ib. 
a  leasehold  estate  sold  and  asngned,  ib. 
a  good-will  of  business,  40 

a  good-will  of  a  public-house,  and  plaintiff's  business  therrin,  ib. 
fiiSmes  by  oot^ing  against  in-ooming  tenant,  40 
the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  ib. 
the  use  and  occupation  of  a  fishery,  42  * 

the  use  of  a  way,  ib. 

ti^e  use  and  occupation  of  a  jpew  m  a  ohunih,  48 
the  use  of  seat  in  house  to  view  a  publio  prooession,  ib. 
the  use  of  a  tennis  oourt,  balls  and  reoket^  44 
the  use,  occupation,  and  profits  of  an  inn,  ib. 
double  rent  on  11  Geo.  2.  c.  19.  s.  18, 46 
the  use  of  pasftore  land  and  eatage  of  the  graad,  ibw 
the  use  of  premises  and  prsedial  tithes,  46 
the  use  of  lands,  with  right  to  take  tilhes,  ib. 
the  use  and  occupation  cf  unlunuahed  lodgings,  47 
the  use  and  oeonpation  of  furnished  lodgingp,  ib. 
board  and  lodging,  48 
ware-house  room  of  goods,  ib. 
the  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib.  -^ 

fines  on  acunisdon  to  a  copyhold,  ib. 
tolls  on  loaded  cairtages  passing  oyer  a  bridge,  60 
tolls  on  goods  weighM  in  plaintiff's  beam,  u». 
tolls  on  five  cabde  brought  to  a  market  and  sold  thera^  61 
second  count  for  saine  tolls,  ib. 
tolls  due  for  passing  through  a  tumpike-gato,  ib. 
second  count  theroon,  52 
calls  on  shares  in  a  bridge,  ib. 
the  like  in  another  way,  58 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 
calls  on  a  road  act,  ib. 
at  the.  suit  of  treasurer  of  company  for  canal  calls,  ib. 
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I.  COMMON  COUNTS — (^cofiiinued.') 

oontribntion  to  a  par^  wall,  64 
n.  RupecUng  Personal  PtopeHy,  for 
goodff  soM  and  deliyared  to  tlie  defendant,  66 
goods  sold  to  defendant,  and  deliyered.  to  a  third  peraon,  66 
goods  bargained  and  sold  to  defendant  cenerally,  66 
a  crop  of  grass  or  tomips,  &c.  bargained  and  sold,  67 
neoesBaries  found  and  provided  for  defendant,  69 
neceflsaries  fonod  and  provided  for  third  persons,  ib. 
horse-meat  and  stabling,  ib. 
agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &e.  or  of  ships,  famttore,  te»  60 
eorering  of  mares,  ib. 
bulling  oows,  61 

fieight  primage,  and  average,  ib. 
general  average,  62 
ue  like  in  another  form,  ib. 
the  tonnage  <^  goods,  9ce,  68 
a  I»«age  on  board  a  ship,  &a  ib. 
demnrrage,  64 
lighterage,  ib, 

li^terage,  whaifiige,  and  warehoose  room,  66 
IL  Rupeeting  Pentmal  Senne$i,for 
wages  as  an  hired  servant,  66 
wages  as  a  sailor,  against  the  captain  or  owner,  66 
shOTt  allowance  money  by  a  seaman,  ib. 
wages  as  a  ship's  steward  or  mate,  ain^nst'the  captain  ib, 
wages  as  captavi  against  the  owner,  67 
priie  money,  wages,  &c.  by  a  qnarter-mastor,  aninsfc  Ofwner,  Bt 
salaiy 'as  a  quarter-master  of  a  corps  of  troops,  ib. 
pilotage,  ib. 
crimpage,  68 
salvage,  ib. 

work  and'  kbor  by  an  attorney,  ib. 

as  9n  attorney  for  prosecnting  a  commissMm  of  bankmptey,  69 
the  Uke  for  procuring  a  ban&npt's  certiflcate,  ib. 
the  like  for  procuring  defendant's  discharge  as  an  insolvent,  ib* 
as  a  i^itness,  ib. 

work  and  labor,  and  materials,  74 
work  with  horses  and  carriages,  or  with  lighten,  76  a 
the  carriage  of  goods  by  land/  77 
Wdk,  journeys,  and  attendance,  ib. 
work  as  an  agent  generally,  and  fer  eommisrioii,  78 
work  as  a  factor  or  agent  in  selling  goods,  ib. 
as  an  in«nirance  broker,  79 
premiums  of  insurance,  80 
as  a  snrve^r,  ib. 
as  an  auctioneer  and  appraiser,  81 
as  an  accountant,  ib. 

as  a  schoolmaster,  and  fer  books  and  board  and  kd^n^  fb» 
the  like  fer  entrance  money,  88 

as  a  surgeon,  &c.  and  fer  medicines  and  inooolating  ddU,  88 
as  a  surgeon,  apotheoaiy,  and  man-midwifei  84 
as  a  nurse,  ib. 

as  an  undertaker  of  ftinonils,  86 
as  a  curate,  86 
Vol.  m  61 
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ASSUMPSIT— (eofUinued.) 
I.  COMMON  GotTNTS — (conHnuecL) 
lY.  BeipecHng  Per$<m4xl  Services,  for'^(eanHntted.^ 
composing  paragraplis  for  newspapers,  ib. 

work  and  labor  in  booking,  reoeivipg,  and  keeping  paasengen  and  pazeeb^  and  the  vm 
of  a  shop,  ib. 
IT.  Respecting  Monies,  for 
money  lent,  87 
money  paid,  87 
money  had  and  reoeiyed,  ib. 
interest,  -88 

work,  |<t>ods  sold,  and  on  the  money  ooonts  in  one  oonnt,  89 
on  awa  xL  made  by  an  arbitrator,  ib. 
ditto,  oa  nmpirage,  90 
on  an  account  stated,  ib. 
common  breach,  ib. 
T.  Relating  to  character  in  which  Plaintiff'  sues  or  DefentUmi  is  sued. 
by  a  surviving  partner,  on  promises  to  both  partners,  91 
on  promises  to  surviving  partner  to  pay  debts  due  before  death,  92 
counts  on  promise  for  work,  &c.  by  plaintiff  only,  93 
against  a  surviving  partner,  for  goods  sold,  See.  94 
counts  on  promises  by  defendant  after  deatii  of  partner,  ib. 
by  husbana  and  wife  for  work,  See.  before  marriage^  96 
against  them  for  work  done  for  wife  before  marriage,  96 
by  assignees  of  bankrupt  for  work  before  bankruptcy,  97 
the  like  on  promises  to  ihe  assignees  after  bankruptcy,  99 
the 'like  on  causes  of  action  arising  after  the  bankruptcy,  100 
by  a  surviving  assignee,  ib. 

by  one  partner  and  assignee  of  another  being  bankrupt,  101 
by  assignee  of  an  insolvent  debtor  <mi  promises  to  insolvent,  ib. 
the  like  on  causes  of  action  arising  to  the  assignee  after  the  inaolvent  aabsoribing  Us 
petition,  101 
'    by  executor,  for  work,  &c.  on  promises  to  testator,  101  .d. 
counts  on  promise  to  plaintiff  as  executor,  102  .     * 

by  a  surviving  executor,  104  -  * 

by  husb%nd,  and  wife  executrix,  before  marriage,  106 
by  husb  jid,  and  wife  executrix,  after  marriage,  106 
against  executor,  for  work,  6co.  on  promises  by  testator,  106 
against  executor,  on  promises  by  him  in  that  capacity,  107 
against  a  surviving  executor,  108 
against  baron,  and  feme  executrix,  before  marriage,  109 
^inst  baron,  and  feme  executrix,  after  marriage,  ib. 
T.  Relating  to  Character ^  S^c. 

by  an  administrator  durante  minore  ataie,  110 

by  a  surviving  administrator.  111 

by  an  administrator  de  bonis  non,  with  will  annexed,  ib.  t, 

by  baron,  and  feme  administratrix,  before  marriage,  112 

by  baron,  and  feme  admimstratrixi  after  mairiage,  ib. 

against  an  administrator,  ib.  » 

against  an  administrator  durante  minore  atate^  &o.  118 

against  a  surviving  adnmustratdr,  ib. 

against  an  adminiSarator  de  bonis  non,  with  will  annexied,  118 

against  husband,  and  wife  adminiatratarix,  before  marriage,  114 

against  husband,  and  wife  administratrix,  after  mamiage,  ib. 

n.    SPECIAL   COUNTS 

On  Promissory  Notes,  115  to  142,  (jsee  title  Promissory  Notes,) 
On  Checks  on  Bankers,  148,  (see  title  OheckS  ) 
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n.   8PX0IAL  COUNTS — {eontmued.') 
On  Inland  Bills  of  Exchange,  144  to  167,  (tee  iitle  BiUt  of  Bxchangs.) 
On  Foreign  BiOi  of  Exckange,  167  to  178,  (see  tiUe  BiUe  of  Exchange,) 
On  PoHeies  of  Jkeuranee,  178  to  211»  (ace  tHle  PoUcg  of  Ineuranee.) 
On  Life  PoUcieSy 

on  policy  on  life  of  third  person,  against  Adas  Company,  211 
For  Gfeneral  Average, 

at  Boit  of  owner  of  ship  against  owner  of  goods,  loss  oocaooned  by  aaohor  being  cat 
away,  216 

average  loes,  anchor  cut  away,  and  sails  blown  away,  219 

average  loss,  where  ship  bilged  in  port  by  weight  of  cargOi  220 
On  Oharier  Parties,  (see  title  Charter  Party,) 
On  Wagers,  (see  title   Wagers  ) 
On  Feigned  Issues,  (see  title  Feigned  Issue.) 
On  Parol  Awards,  3A\,  (see  title  Award,) 
On  Foreign  Judgments,  (243,  see  title  Judgment.) 
For  Legacies,  245,  (see  title  Legacy.) 

For  Contributions  to  Party  Walls,  247,  (see  title  Party  WaUs.) 
To  pay  Money  for  Forbearance  to  Defendant,  251,  (see  title  Forbearance.) 
To  pay  Money  for  Forbearance  to  Third  Person,  252,  (see  title  Forbearance.) 
To  pay  Money  in  Consideration  of  Marriage,  254,  (see  title  Marriage.) 
To  pay  Money,  S^c.  for  Services  and  Works,  256,  (see  title  Work  and  Labor.) 
Fuaiing  to  Contracts  of  Sale  of  Chads,  ^e.  261,  (see  tide  Sale.) 
Relating  to  Contracts  of  Exchange,  274,  (see  titie  EoDchange.) 
Relating  to  Contracts  of  Loan,  275,  (see  tiUe  Loan.) 
On  Warranties,  279,  (see  title  Warranty,) 
Relating  to  the  Use,  Sale,  ^c,  of  Lands,  ^e.  287,   ("see  titles  Landlord  and  Tenant. 

Sale.     Vendor  and  Purchaser.) 
On  Guarantees,  314  a,  (see  title  Guarantee.) 
On  Promises  to  Indemnify,  316,  (see  titie  Indemnity.) 
On  Promises  to  Marry,  fsee  titie  Marriage.) 
To  serve  and  employ,  324,  (see  titie  Work  cmd  Labor.) 
To  perform  Works,  330^  (see  titie  Works  and  Workmen.) 
Against  Bailees  in  general,  334,  (see  titie  Bailees.) 
Against  Agents,  Factors,  S^e.  342,  (see  tities  Agent.    Auctioneer. 
Against  Wharfingers,  352,  (see  title   Wharfingers.) 
Against  Farriers,  355,  (see  titie  Farrier.) 
Against  Carriers  by  Land,  356,  (see  titie  Carriers.) 
Against  Carriers  by  Water,  365,  (see  titie  Carriers, 
Against  Attomies,  271,  (see  titie  Attorney.) 
Puis  .IN  Bar, 

Sneral  issue,  non  assumpsit,  908 
9  like  by  one  of  seyeraL  defendants,  ib. 
file  like  by  an  executor  or  adminiBtrator,  ib 
plea  that  contrao^a  were  made  by  defendants  jointiy,  tec.  ib. 
to  a  declaration  on  a  guarantee,  that  the  person  for  whom  defendant  became  guitrantce 

was  a  feme  covert,  909 
plea  confessing  causes  of  action  in  certain  counts,  and  certain  damage  thereby  sustuin- 

ed,  and  general  issue  to  rendue,  ib. 
statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 
to  action  by  indorsee  against  drawer  ofa  bill,  that  bill  was  gnren  to  seouio  performance 

of  an  usurious  contract  between  acceptor  and  third  person,  909  a. 
infency  of  defendant,  ib. 
oorerture  of  defendant,  ib. 
plaintiff  an  alien  enemy  resident  here,  910 
plaintiff  an  alien  enemy  resident  abroad,  911 
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bankrnptoy  and  certifioate  of  defendanl,  nndor  6  Geo.  4  e.  16.  A: 

the  like  where  certifioatei  was  obteined  after  oommeiioeiiNiii  of  waSA,  91S 

bankraptey  under  6  Geo.  4.  e.  16.  a.  52—916 

the  like,  plaintiff's  election  to  oome  in  under  oommisoon,  917 

bankraptcy  of  plaintiff,  918 

insolvent  debtors'  act,  919 

plaitEtiff 's  discharge  under  insolTOirt  act,  7  Geo.  4.  o.  67 — ^921 

non  assumpsit  except  to  ihe  sum  tendered,  and  a  plea  of  tender,  922 

plea  of  set-off  to  the  sum  not  tendered,  928 

accord  and  sati^^Mtion  bj  deiiverj  of  a  pipe  of  wine,  924 

the  like  of  a  bond  given  in  satisfaction,  926 

account  stated,  and  deliveiT'  to  defendant's  promiasoij  note,  926 

that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  peraoii,  ib. 

arbitrament  and  award,  927 

judgment  recovered  in  K.  B.  or  C  P.,  929 

judgment  of  retraxit  in  former  action,  980 

release,  ib, 

that  plaintifl  signed  a  composition  deed  lor  the  debt^  981 

setroff,  981  to  939 

plea  of  set-off,  931 

general  issue  and  notice  of  seUxS,  982 

plea  of  setoff  to  action  by  executors  or  adminiatrators,  988 

notice  of  set-off  in  action  by  executor  or  administrators,  988 

plea  of  set-off  in  action  against  ezocutora  or  administrators,  988  «. 

notice  of  set-off  in  action  against  executors  or  administrators,  ib. 

jdea  of  set-off  in  actioA  by  assignees  of  bankrupt,  988  b. 

notice  of  set-off  in  action  by  assignees  of  bankrupt,  ib. 

Bubject^uatter  of  set-ofi^ 

on  a  judgment,  934 

on  a  recognizance  in  another  court,  alid  on  simple  oombtacii  986 

for  rent  due  on  a  lease,  986 

on  a  bond,  936 

on  a  bill  accepted  by  plaintiff,  937 

on  a  bill  indorsed  by  phdntiff  to  defendant,  ib. 

on  a  promissory  note  made  by  plaintift  988 

on  a  promissory  note  indorsed  by  the  plaintaff  to  defendant^  ib. 

use  and  occupation,  ib. 

work  and  hbor  and  materials,  989 

goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 

plea  to  action  for  goods  sold,  that  they  were  aold  by  nlaintiff 's  botor  as  a 
principal,  plaintiff  being  unknown  to  defendant,  and  uat  at  the  tioie  of  the 
contract  the  defendant  had  a  eetK)ff  against  the  &ctor,  ib. 
■latnte  of  limitations, 

nan  anumpnt  infra  $ex  Oftnaff,  940 
actio  non  accrevit  infra  sex  annoe,  941 
by  and  against  executors,  &c. 

Seneral  issue,  that  neither  defendant  or  testate  praniaedf  941 
efendant  ne  ungues  executor,  ib.  .    ' 

defendant  ne  ungues  administrator,  942 

pbuntiff  he  ungues  administrator,  after  eraving  oyer  of  letters  of  admJnirtratJDa,  ik 
plaintiff  ne  ungues  administrator,  as  to  causes  of  action  contained  in  dedanition,  ib 
that  defendant  and  plaintiff  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  executojrB,  948 
plea  to  an  action  against  an  executor,  that  there  were  other  oontraotlng  paities 
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besides  the  testator,  who  survived  the  testator,  948 
pkne  admintstravit,  ib. 

piene  administraviiy  by  exeontofr  of  an  ezeenftor,  944 
plene  ctdminigtramt  prater ^  945 
plea  of  retainer  by  an  executor,  946 
retainer  by  an  execution  on  a  bond,  946 
the  like  on  a  simple  contract  debt,  ib. 
judgment  against  testator,  outstanding  bonds,  and  judgments  against  deflmdanft,  947 

BiPUCATIONS  IN, 

to  plea  of  usury  to  an  action  on  a  bill  of  exchange,-that  bill  was  indorsed  to  plaintiff 
without  knowledge  of  usury,  and  for  value,  &c.  1146   • 

denial  of  the  infancy,  ib. 

to  plea  of  infancy,  tliat  meat,  &c,  were  necessaries,  and  not,  pro$»  to  residoe,  ib. 

ratificalaon  after  defendant  came  of  age,  1147 

the  like  in  ancfther  form,  1148 

to  plea  of  alien  enemy  that  plaintiff  resides  here,  ib.  ' 

to  bankruptcy,  that  defendant  promised  after  his  bankruptcy,  ib. 

to  plea  under  bankruptcy,  that  plaintiff  eliected  to  come  m  under  conmuMini,  demai  of 
such  election,  ib 

to  plea  of  insolvency,  denying  defendant's  discharge^  1149 

to  plea  of  insolvency,  admitting  plea,  1150 

tiie  like,  that  defendant  promised  after  discharge,  ib. 

the  like,  that  debt  contracted  after  discharge,  ib.  ' 

to  pleas  of  tender,  1151 

denial  of  tender,  ib. 

m7  debet  to  plea  of  set-off^  ib. 

a  writ  issued  out  of  E.  B.,  or  C.  P.  before  tender,  1152 
a  writ  with  continuances,  1153 
a  prior  demand  of  the  debt,  1154      " 
a  subsequent  demand,  1155 

simiUter,  admission  of  tender,  and  award  of  venire,  1156 
to  plea  of  accord  and  satisfaction,  denial  of  deliveir  of  bond,  &c.  IB. 
to  plea  of  delivery  of  a  bill  of  exchange  accepted  by  defendant  in  payment,  gtating^ 
presentment  and  dishonor  thereof,  1157 
to  plea  of  arbitrament,  denying  the  award,  ib. 
fwi  piel  record,  to  a  plea  of  judgment  ia  the  same  court,  ib. 
the  like,  to  a  plea  of  judgment  recovered  in  another  oourt,  1158 
to  plea  of  judgment  recovered,  denying  that  it  was  for  same  oausea  of  action,  ib. 
to  plea  of  release,  non  est  fact^im,  ib. 
to  plea  of  jelease,  that  it  was  obtained  by  fraud,  ib. 
to  plea  of  setoff,  nil  debet,  ib. 

to  set-off  on  recognizance,  &c.  nul  tiej,  record  and  nil  debet,  ib. 
statute  of  limitations  to  a  plea  of  set-off,  1159 
to  plea  Court  of  Conscience  Act,  defendant  indebted  mote  than  40t.  ib. 
to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &o.  1160 
that  cause  of  action  did  accrue,  &c.  ib. 
a  writ  sued  out  within  six  years,  1161 

that  plaintiff  was  abroad,  and  action  commenced  in  six  years  after  return,  ib. 
the  like  in  another  form,  1162 

that  defendant  wi«  abroad,  and  action  commenced  in  six  years  after  return,  ib. 
replication  in  action  by  executors  to  a  plea  of  statute  of  limitations,  that  testator  com- 
menced an  action  within .  six  years,  which  abated  by  death,  and  that  within  a  year 
alter  the  present  action  was  commenced  by  plaintifl^  as  executor,  1162 
O&er  replications  to  statute  of  limitations,  1162  a. 
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to  pleajs  by  and  against  ezeoutors,  1168 

that  defendant  is  executor,  ib. 

to  plene  cubmnistravit,  that  defendant  had  assets,  ib. 

replication  and  award  of  inquiry  where  only  plea  of  plene  admin%$travit  is  pleaded, 

ib. 
to  plea  of  plene  cubmnistravit  by  executor  of  executor,  1164 
the  like  to  a  plea  of  bonds  or  judgments  outetandiag,  1165 
that  defendant  had  assets  at  the  time  he  had  n6tioe  of  writ,  ib. 
that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's  hands,  ib. 
that  judgments  recovered  against  executor,  were  obtained  by  fraud,  1166 
judgments  fraudulently  confessed  for  more  than  was  due,  1167 
to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 

repUcation*to  plea  of  retainer  on  an  indenture  that  the  same  was  void  for  fraud,  1168 
to  plene  administravit,  prayer  of  judgment  of  assets  qttando  aeciderint,  ib. 
the  like  with  award  of  inquiry,  where  general  issue  was  not  pleaded,  1169 
replication  to  plea  of  plene  adndnistravit  prater,  praying  judgment  as  to  the  £10, 

and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 

BWOINDKBS  IN, 

to  replication,  ante,  1146,  that  at  time  plaintijSk  discounted  bill,  they  knew  of 

the  usury  mentioned  in  the  plea,  1220 
to  replication  to  plea  of  insolvency,  that  debt  contracted  before  discharge,  ib. 
denial  that  the  soods,  &c.  were  necessaries,  ib. 
denial  of  defendant's  confirming  the  pronuses,  1221 
to  replication  of  latitat  before  tender,  that  plaintiff  had  no  cause  of  action  at  time  of 

issuing  writ,  ib. 
to  like,  stating  time  when  writ  was  really  issued,  and  tender  before  that  time,  ib. 
the  like  of  process  out  of  the  Exchequer,  1222 
to  replicatidh  to  plea  of  tender  of  prior  demand,  no  such  demand,  1223 
to  replication  of  subsequent  demand,,  no  such  demand,  ib. 
to  a  replication  of  payment  to  plea  of  set-off  to  a  judgment  recovered  denying  pay* 

ment,  ib. 
that  release  was  obtained  fairly,  ib. 

that  action  did  not  accrue  within  six  years  of  issuing  writ,  ib. 
to  replication  of  a  latitat  showing  time  when  it  was  issued,  and  non  astupgmt  infra 

sex  annoe  of  that  time,  1224 
denying  record  of  writ,  ib. 
traverse  of  the  intent  of  issuing  the  writ,  ib. 
to  replication  that  defendant  was  beyond  sea,  &c.  that  plaintiff  did  not  exhibit  bis  Idl 

within  six  years  of  defendant's  first  return,  ib. 
to  replication  to  plea  of  statute  of  limitations  in  an  action  by  executors,  of  the  acstioa 

being  brought  in  a  recent  time  after  testator's  death,  that  the  defendant  did  not  tf^ 

pear,  nor  did  testator  declaie  in  former  suit,  1225 
to  replication  that  assets  had  come  to  hand  since  exhibiting  bill  denying  the  fact,  ib. 
to  replication  that  the  judgments  against  defendants  were  obtuned  by  fraud,  denying 

fraud,  ib. 

SOR-RBJOINDBBS  IN, 

common  form  of,  1235 

that  debt  contracted  before  defendant  discharged  under  insolvent' act,  1284 

RlBUTTSa  AND  SUBREBUTTBB  IN,  1236 

Pleas,  &c.  to  New  Assignment  in,  1237 

Pi«BA8,  ^..  Puis  Darrein  Continuanoe,  1238,  &o.  (see  title  P%m  Darrein   CbnlMMi* 

once.) 
Deuukrers  in,  1246,  (see  title  Demurrers.) 
Joinder  in  Demurrer,  1267 

payee  against  drawer,  on  default  of  payment,  ib.  I 
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ASSURANCE.  POLICIES  OP  (see  tiilo  PoKeiei  of  Jhsurmee.) 

ATTAINTS c!H  (aee  title  Outlawry.) 

ATTORNFiY, 

^isBoiDpeit  2y,  for  fees,  &;o.  for  eveiy  desoriptioii  of  businesB  and  jaumeys,  &e.  68 
for  procuring  defendant's  discharge  as  an  insolyent,  69 
agaiMt  fov  negligently  nohducting  cause  to  trial  without  evidence,  871 
general  county  for  improperly  condaoting  an  action,  wheroby  plaintiff  did 

not  recoyer  in. it,  374 
for  not  obtaining  judgment  so  soon  as  he  ought  to  hare  done  it,  ib. 
general  count,  for  improperly  conducting  a  defense  to  an  action,  wheroby 

defendant  fiuled  in  it,  87i 
fer  not  putting  in  bail  wheroby  his  client  had  to  pay  debt»  874  a. 
for  not  putting  in  sufficient  plea  to  an  action,  875 
for  not  appearing,  and  for  sufiering  judgment,  376 
.  for  not  giving  note  to  prisoner,  whereby  he  was  discharged,  878 
for  not  examining  title  to  estate  his  client  bought,  379 
for  taking  defective  security  from  grantor  of  annuity,  881 
general  count,  for  negligence  in  investigating  security,  888 
for  not  accounting  for  monies  received,  defendant  being  employed  to  settle 
a  debt,  ib. 
2y,  for  a  libel  on  him,  629,  641 

agcdnttt  for  not  releasing  plaintiff  out  of  custody  after  his  paying  debt  and  costs, 
I  &O.606 

case  agmnsi,  for  negligently  conducting  a  cause  to  trial  without  proper  evidenoe, 

669 
general  comit  for  improperly  conducting  an  action,  669  cl 
tor  not  causing  a  sufficient  tide  to  an  estate  bought  by  plaintiff  to  be  convev- 

ed  to  him  per  quod  he*  could  not  re-sell  it,  669  a. 
general  coont,  for  negligence  in  investigating  title,  669  i. 
pleas  by,  in  abatement,  (see  tide  JJbatemmt)  895,  897 
ATTOlWET  GENERAL, 

iofbrmation  by,  for  running  foul  of  king's  ships,  718 
AUCTION. 

aasumpeit  for  not  completing  purohase  of  an  estate  at,  291 
for  not  ti^ng  away  goods  sold  at,  265 
the  like  where  there  has  been  a  re-sale,  267 
AUCTIONEER  (see  title  ^^en^.; 

MHOmpait  by,  for  his  services,  &o.  81 
AUDITORS  (see  title  Account,  Action  of.  ) 
ADTBR  ACITON  PENDENT, 
plea  of,  in  abatement,  908 

in  bar  to  a  penal  action,  996 
AYERAOE, 

average  losses  stated,  200  to*208,  (see  tide  IVKMm  of  Bmntmee.) 
indebitahu  auumptit  for,  61,  2 

assumpsit  special  for,  by  owner  of  ship  where  anchor  cot  away,  kc*  216 
the  like  where  ship  entangled. with  shore,  &c.  219 
where  ship  damaged  by  storms  was  laid  on  beach  and  bilged,  220 
iVOWRIES  rsee  titJes  (Jognixanc;    Siplmrin.) 
In  ffeneraJ, 
nan  cepit,  1042 

commencement  of  an  avowry,  ib. 

commencement  of  a  cogniance,  ib*  « 

commencement  of  an  avowiy  by  one,  and  oogninnoe  bj  anodi«r»  1048 
oommencement  of  a  second  avowiy  or  oogninaM,  ib. 
eonolusion  of  an  avowiy  oroogninnce,  ib. 
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B  VNKRUPT  AND  BANKRUPTCY  (see  tiile  Mngnees.) 

feigned  issae  to  try,  236,  239 

oaBe  for  libel  charging  plaintiff,   an  attomej,  wiih  miSKxmdnotuig  a  oodimmboOi 
629 

pleas  in  trespass  jnstifjing  under  commission  of,  1062  * 

plea  of  defendant's  buikruptcy  in  assomprit,  911 

the  like  when  certificate  obtained  after  soit  commenced,  9l3 

ihe  like  to  action  on  a  bill  that  the  holders  of  it  proved,  and  that  plaintiff  entitled  to 
benefit  of  their  proof,  916 

the  like,  plaintiff's  election  to  come  in  under  commission,  917 

plea  of  bankruptcy  of  plaintiff  pending  the  srit,  918 

plea  of  defendant's  barikraptcy  in  -debt  on  simple  contract,  956 
plaintiff's  bankruptcy  to  debt  on  bond,  970 

the  like  in  covenant,  1021 

the  like  in  covenant  on  a  lease  that  defendant's  assignees  accepted  it,  1019 

plea  in  detinue  at  the  suit  of  assignees,  deny?."g  bankruptcy,  &o.  1028 

plea  puts  darrein  con^wumce  of  defendant's  'bankruptcy,  1243 

replications  in  assumpsit, 

promise  of  defendant  after  bankmptcy,  1148 
denial  Of  plaintiff's  election  to  come  in  under  oommisaon,  ib. 
BARGAIN  AND  SALE  (see  tide  SaU.) 

inrolled,  pleaded,  576 
BARON  AND  FEME  (see  title  Busband  and  Wife.) 
BARRATRY, 

losses  by.  stated,  198  to  200,  (see  title  Policy  of  JBuwane;) 
BASTARDY  BONDS, 

declaration  on,  by  succeeding  overseers,  441 

plea  in  action  on,  non  damntficatiUt  988 
removal  to  another  parish,  984 

replication,  1177 

r^inder,  1226 
BEQUEST, 

of  chattel,  real  or  personal  property,  how  pleaded,  591,  2 
BILL  OF  EXCHANGE, 

Assumpsit  on  Ldand  BiUs^ 

drawer  against  acceptor  on  general  acceptance,  144 

the  like  on  bill  with  a  wrong  date,  145 

by  drawer  of  bill  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  particnhr  piaoe,  ihi 

on  bill  returned  to  and  token  up  by  a  drawer,  147 

on  acceptance  varying  as  to  time  from  bill,  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor.  On  general  acceptance,  ib. 

oy  payee  of  bill  drawn  by  firm,  150 

on  bill  drawn  by  agent,  ib. 

payee  against  acceptor  of  bill  payable  at  paitieolar  phMse,  B) 

the  like  in  another  form,  152 

indorsee  against  acceptor,  on  a  general  aooeptanoe,  ib. 

indorsee  against  acceptor,  where  bill  payable  at  faaDken,  te.  168 

short  indorsements,  154 

indorsement  by  a  firm,  ib. 

indorsement  by  agent,  155 

1^  holder  of  bill  payable  to  order  of  flotidoos  pftjee  agiiiMi  dmrer,  te 

indorsee  of  executor  or  administrator,  157 

partial  indorsement,  ib.  I 

payee  aguinst  drawer,  on  default  of  aooeptanoe,  ib. 

ihc  like  wlicjv  n<»  effects  in  drawee's  hands,  157 
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BILL  OF  EXCHANGE— (cofi^»nM«cf.) 

payee  against  drawer,   on  default  of  payment,  where    bill  payable  at  particular 
place,  158 

payee  against  drawer,  on  default  of  payment,  where  no  effects,  159 

payee  against  drawer  or  indorser,  when  drawee  not  found,  160 

Dy  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed  with  presentment, 
ib. 

indorsee  against  drawer,  stating  protest,  161 

against  drawer,  or  indorser,  on  default  of  acceptance,  ib. 

indorsee  agains^^  drawer,  on  default  of  acceptance  where  no  effects,  ib. 

indorsee  against  drawer,  or  indorser  on  default  of  payment  generally,  162 

the  like  on  default  of  payment  at  particular  place,  162 

indorsee  against  drawer  on  default  of  payment  where  no  effects,  ib. 

by  baron  and  feme,  on  bill  to  feme  whilst  sole,  against  acceptor,  ib. 

by  baron   and  feme   against  drawer  or  indorser,  where  bill  became  due  after  mar- 
riage, ib. 

by  husband  alone,  where  he  married  before  the  bill  became  due,  168 

against  baron  and  feme,  on  bill  accepted  by  her  while  sole,  ib. 

by  surviTing  payee  or  indorsee  against  acceptor,  ib. 

by  surviving  partners,  &c.  against  drawer  or  indorser,  where  bill  became  due  a  >cr 
death  of  partner,  164 

against  surviving  acceptor,  ib. 

against  surviving  drawer,  &c.  where  bill  dishonored  in  life-time  of  deceased,  ib. 

against  surviving  drawer  or  indorser,  where  bill  dishonored  afber  death,  ib. 

by  assignees  of  bankrupt  indorsee  against  acceptor,  165 

by  assignees  against  drawer,  &c.  where  bill  due  after  bankruptcy,  ib. 

l^  executor  or  administrator  of  payee,  &«.  against  acceptor,  ib. 

l^  executor,  &c.  of  payee,  Scg-  against  drawer,  where  bill  due  after  death,  166 

by  executor.   See,  on   promise  to  him  against  acceptor,   where   bill  due  above  six 
years,  ib. 

against  executor  or  administrator  of  acceptor,  167 
On  Foreign  BiUs  of  Exchange,  167  to  178 

drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  167 

the  like  in  another  form,  stating  more  fully  the  duration  of  usances,  169 

drawer  against  acceptor,  where  b'lll  paid  eupra  protest  by  third  person,  ib. 

by  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  accepted,  the  other  in- 
dorsed, 170 

special  indorsement  in  full  of  one  part  of  bill  stating  time  and  place,  171 

payee  of  indorsee  against  drawer,  &c.  on  refusal  to  accept,  172 

second  indorsee  against  first  indorser  of  bill  protested  for  non-acceptance,  174  ' 

payee  or  indorsee  against  drawer  or  indorser,  on  refusal  of  drawee  to  pay.  173 

payee    against    drawer  on  bill,   protested  both    for    non*aoceptancc    and    non-pay- 
ment, 125 

by  indorsee  against,  acceptor  supra  protest,  176 

the  like  by  indorsee  in  another  form,  ib. 

by  drawee  who  accepted  supra  protest  for  ^non-acceptanoe  for  honor  of  second  indorser 
against  first  indorser,  177 
JDOton, 

by  drawer  of  bill  against  the  acceptor,  388 

payee  against  drawer  on  default  of  aooeptor,  ib. 
Omr  Declarations  relating  to, 

asBompsit  for  not  discounting,  £77 

for  not  rendering  an  account  of,  250 
for  not  indemnifying  accommodation  aooeptor,  816 
for  not  delivering  of,  in  payment  for  goods,  261 
against  agent  for  not  obtaining  a  good  bill,  946 
against  acceptor  for  cancelling  acceptance,  678 
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BILL  OF  EXCHANGE— (^WNltmMd:) 
trofer  for,  885 
Plea  of  deliyery  of » in  satis&ction  of  promiaefly  926 

aelroff  on,  987 

that  bill  eiTen  on  an  nsoriona  oontract,  909  & 

•  Beplioation  denying  the  usury,  1146 

Rejoinder  thereto  that  plaintiff  was  not  a  h<majid$  holder,  1220 
BILL  on  LADING  (see  title  CharUr  Pcarty,) 

assumpsit  upon  for  loss  ci  goods,  865 
BILL  OF  MIDDLESEX  (see  tide  LatUai^ 
BILL  OF  SALE, 

plea  in  detinue  of  delivery  of,  of  ship,  as  a  oolkteral  aeeorifeyt  1028 
BLANKS, 

demurrer  for  leaving  Uanks  in  declaration,  1247 
BONA  NOTABILIA, 

plea  that  administration  void,  because  intestate  had  bona  moiabiUa  in  acwral  d]Ooe> 
ses,  1040 

replication  that  he  had  not,  1187 
BOND  (see  also  titles  Bail  Rmdi     Deed$.    JS$er&w.    JEtepbrin  Btmi$.) 

debt  on  bonds* 

1.  ffenerally,  486 

in  uie  King's  Bench,  ib. 
in  tiie  Common  Pleas,  487 
on  Jamaica  bonds,  488 
counts  on  several  bonds,  489 
excuses  of  profert,  ib. 

2.  specially  stating  conditi<ms  and  bieadies, 

in  general,  440 

on  bastardy  bond,  ib. 

on  annuity  bond,  442 

on  bond  to  replace  stock,  ib. 

on  bond  to  perform  covenant  in  another  indenture,  444 
'     on  bail  bonds,  445  to  456  (see  title  Bail  Bond.) 

on  replevin  bonds,  456  to  462  (see  titio  E^hvin  Bond.^ 
8.  relating  to  character,  &c.  in  which  fiie  party  sues  or  is  sued,  464»  Ibo. 

general  observations,  ib. 

by  baron  and  feme,  ib. 

by  asrignee  of  a  bankrupt,  466 

^r  surviving  obligee,  464 

\(j  executor  of  tfbligee,  465 

l^  an  admininistrator,  466 

against  banm  and  feme,  467 

against  executor  or  administrator,  468 

against  heir  of  obligor,  ib. 

against  the  heir  and  devisee  of  obligor,  469 

ai  tbe  suit  of  treasuver  of  a  friendly  society,  ertablished  befi»e  Ae  10 
Geo.  4.  c.  56,  and'conlSrmed  according  to  thai  act,  470 

ai  tiie  suit  of  treasurer  of  a  friendly  society,  eetablished  valflr  As  10 
Geo.  4.  c.  56.— 471,  note  e. 
trover  for,  885 

plea  of  bond  riven  in  satis&ction,  925 
set-off  on,  986 

*  outstanding  bond  pleaded  by  an  exaeutor,  947 
pleas  to  ddbt  on  (see  title  bd4.) 

BOROUGH  COURT  o»  SOUTHWARK, 
commencement  of  dedication  In,  28 
aasumpat  on  judgment  of  Borough  Court  of  liv^Mrpool*  4lt 
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of  oommon  aasompsit,  ooontB  in  genflraL  90 
at  the  8iut  of  a  somTuig  partaer*  92 
againgt  ditto,  94 

at  the  snit  of  hiuband  and  wife,  96 
against  hnsband  and  wife,  96 
at  the  snit  of  aasigneeB  of  a  banknqpt*  99, 100, 1 
at  the  soit  of  execatora,  102,  4,  5 
against  ezeoutors,  106,  7,  8,  9 
at  Uie  suit  of  administaton,  110, 11, 12 
against  administraton,  112,  18,  14 
m  debt, 

in  general,  887 
special,  of  bonds,  440 

doable  breaches  asagned  in  a  declaration,  440,  1,  2 
the  like  in  replication,  IISQ  (see  title  Sii^mtion  of  BnaeHm.) 
in  ooYenant, 

non-payment  of  rent,  652 
not  repairing,  hit,  656  to  669 
in  general,  559 
suggestion  of  breaches  (see  tide  Suggttticn  qf  Bnaeh/Bi.) 
IB, 

sssompsit  for  calls  on  shares  relating  to,  62,  8 
by  Yanzhall  Bridge  Oompasy,  62 
tOEER  (see  also  title  Agent,) 

asBompnt  by  insorance  broker  for  fees,  doe.  79 

fer  premiams  of  insorance,  80 
by  factor  or  agent,  78 
by,  on  policy  of  insurance,  179 
case  against,  for  misconducting  a  distress,  669  e.  ^ 

case  against,  for  not  giving  copy  of  ohaiges  of  distiress,  726  (aad  see  title  DislrMf.) 
plea  of  setoff  of  debt  dne  from,  in  action  by  principal,  989 
BUBBLE  ACT, 

plea  of,  in  covenant,  1002   •      * 
BUILDER  AHD  BUILDINGS, 

asBompsit  on  a  building  agreement,  for  not  performing  ift»  880 

for  not  fixine  a  steam  engine  properly,  881 
asBBrnpsit  for  contribution  to  a  p«rtjr^mlt  64,  247,  248,  260,  (sea  title  FiA) 
BULL, 

__       asMonpsit  fer  the  use  of,  61 
BTE-LAW  (see  title  Friendly  Soeieijf. ) 

debt  on,  for  payment  of  money  to  College  of  diirgaQni>  401 


CALL3, 

on  riiares  of  a'lxridge,  62,  8 
the  like  at  suit  of  treasnrer  of  bridge  C0BipaBy»  6S 
eaDs  under  a  road  act,  ibt. 
at  suit  of  treasurer  of  company  fer  canal  oaD0»  ib. 
Debt/nr. 

agahist  snbeerther  fer  road  caUfl  on  statute,  fer  bis  sriboegiptiww  890 

mroad  calb  on  another  statute,  giving  general  form  of  cEeolaringrib. 

fer  instalment  of  subscription  toinods  makii^  canal  under  private  act,  891 
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CANAL, 

for  calls  (see  tide  OaBs.) 

caJBe  for  diverdng  course  of  naviffable  canal,  796  ^ 

case  for  using  more  water  to  mill  on  canal  than  neoeasaiy,  797 
CANCELLING, 

case  for  cancelling  acceptance  of  bill,  673 
CAPIAS  AD  RESPONDENDUM  (see  tiUe  Writ) 

pleaded  in  K.  B.  or  C.  P.  446,  450.  1 
CAPIAS  AD  SATISFACIENDUM, 
pleaded,  416 

plea  by  bail  that  none  was  issaed  against  principal,  979 
arrest  under,  1088,  9 

arrest  under,  issued  out  of  Palace  Court,  1091 
replication  setting  out,  1182 
CAPTiUJT  (see  also  tiUes  Agent.     Carriers  iy  Water.) 
assumpnt  by, 

for  wages,  as  against  owner,  67 
the  like  at  suit  of  ship-steward  or  mate,  66 
against,  for  wages  at  suit  of  sailor,  ib. 
against,  under  bill  of  lading  for  loss  of  goods,  866 
against  owner  of  goods  for  not  unloading,  367 
case  against,  for  deviating,  whereby  ship  exposed  to  storm,  666 

for  neglecting  unloading  goods  from  ship,  664 
CAPTURE, 

losses  by,  stated,  193  to  196  (see  title  PoUcjf  of  JBuuranee.) 
CARDS. 

assumpsit  for  money  won.iit  cribbage,  284 
CARRIAGiS,  &c. 

assumpsit  for  standing  of,  49 

for  work  and  labor  with,  76  a. 
case  for  negligence  in  driving  of,  650,  650  a. 
trespass  for  driving  of,  against  plaintiff's  carriage,  860 
pleas  excusing  trespass  firom  plaintiff's  negligence,  1097 
CARRIAGE  0¥  GOODS  (see  title  Freight.) 

assumpsit  for,  77 
CARRIERS  (see  title  Bailee.) 

assumpsit  bg,  for  carriage  of  goods,  76,  77 
for  booking  parcels,  86 
against  owner  of  goods  for  not  unloading,  whereby  plaintiff  loet  fMflAi^ 

&c.  867  • 

the  like  against  owner  for  bringing  on  board  smuggled  goods,  869 
Against  Carriers  hg  Land^ 
for  loss  of  goods,  356 
for  not  canying  passenger,  359 
for  taking  more  passengers  l^an  legal,  whereby  plaintiff  preyented 

proceeding  on  journey,  360 
second  count  for  not  providing  sufficient  room,  361 
for  negligence  and  overturning  coach,  whereby  plaintiff's  arm  was 

Against  Carriers  hg  Water, 

against  captain  on  bill  of  lading  for  loss  of  goods,  865 
CUise  Against  Carriers  hy  Land, 
for  loss  of  a  box,  651 

for  not  carrying  a  box  within  a  reasonable  tame.  652 
against  coach  proprietors,  for  ^oss  of  a  parcel  which  they  engaged  to 

carry  with  a  passenger,  653 
ioooDd  count,  stating  termini  of  journey,  with  less  particularity,  668 
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CABSIEBS—{eaiUinued.) 
Oa$e  against  Carriers  iy  Water — (continued.) 

third  ooant,  merely  stating  that  defendant  had  plaintiff's  parcel  tooanr 
to  its  destination,  without  describing  them  as  ooaoh  owners,  or  tenm« 
nation  of  journey,  653  a. 
ftmrth  count  for  not  taking  care  of  parcel  generally,  654 
for  not  forwarding  parcel,  ib. 

for  negligent  driving,  and  breaking  plainti£^'s  gig,  &c.  650 
Against  Carriers  hg  Water, 

against  captain  under  bill  of  lading,  for  deviating  from  voyage,  &c 

656  - 
for  neglecting  unloading  goods  from  ship,  664 

against  a  carrier  by  water,  for  loss  of  goods,  and  injuring  them  in  un- 
loading, ib. 
against  owner  for  not  obtaining  cooquet,  whereby  goods  forfeited, 

665 
information  by  attorney-general  for  running  foul  of  king's  ahipa,  718 
CASE  (see  also  title  Traner,) 
DbcIiABations  in, 

beginnings  and- conclusions,  of  a  declaration  in  K.  B.  596 
the  like  in  C.  P.  596 

I.   FOB  TO&TS   TO    THE   PERSON. 

For  keeping  mischievous  Animals^  596,  8 

In  consequence  of  public  Nuisance,  598,  (see  title  Nuisance.) 

For  malicious  Prosecutions,  600,  (see  title  Malicious  Prosseutiom.) 

For  Uhels,  624,  (see  tide  Slander.) 

For  Slanderous  WordSy  638  (see  title  SUinder.)      - 

For  Orimincd  Conversation,  642 

For  Debauching  Daughters,  Sfc.  643 

For  Enticing  away  Apprentices,  S^c.  645,  6,  ("see  title  ApprenHea,) 

For  Careiless  Driving,  447,  (see  titles  Carriages.     Oarrier.) 

Against  Innrkeeper,  668,  (see  title  Inn-keeper.) 

n.   FOB  TORT  TO   PERSONAL  PROPERTY. 

Against  Carriers,  651  to  665.. (see  title  Carriers.) 

Against  £m-keepers,  667,  (see  title  Innrkeeper.) 

Against  Attomies,  669,  (see  title  Attorney.) 

Against  a  Bailiff,  669  c,  (see  title  Bailiff) 

Against  Bailees  in  general,  669/,  (see  tide  Bailee.) 

For  Deceit  and  Misrepresentation,  Sfc.  679,  (see  tide  jJeeeit) 

For  negligent  driving  Carriages,  708,  (see  title  Carriages.) 

For  negligerU  ruxvigcUing  Ships,  713,  (see  title  Ships.) 

For  illegal  Distresses,  717  to  730,  (see  tide  Distress.) 

For  excessive  Levies,  727,  (see  title  Excessive  Levy.) 

For  Rescue  and  Pound-Breach,  732,  (see  title  Beseue.    Pound  Breads.) 

For  Escapes,  732,  (see  title  Escape.) 

For  False  Returns,  S^c  748,  (see  tide  False  Returns.) 

For  not  taking  Replevin  Bond,  f  50 

For  taking  insufficient  Pledges  in  Replevin,  754 

For  not  eusigning  Bail  Bond,  755 

For  not  obeying  Subpcena,  757 

For  infringing  Copyrights,  760,  (see  tide  Copyright) 

For  infringing  Patents,  764,  (see  tide  Patent.) 

For  injury  to  Property  in  Reversion,  767 

nZ.  TOE  TORTS  TO  REAL  PROPERTY  CORPOREAL. 

To  Houses,  Sfc.  in  possession,  768,  (see  tide  Nuisance.) 
To  Houses,  Sfc.  in  Reversion,  778,  (see  tide  Reversion.) 
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CASE— (cofifintitfrf:) 
Dbclabations  rs—^eonHnued,) 

Far  not  repairing  Feneei^  780,  (see  tide  FtneesJ 

Far  injuries  ta  Water-Oaurtes,  786,  (flee  title  VWcrveourMt.^ 

IT.  POR  TOaTS  TO  BBAL  PKOPKBTT  INCOBPORKAL. 

For  Distwrhance  af  Bights  af  Oommon,  799  (see  title  Oamnum.) 

For  Disturbance  of  Ways,  807,  (flee  title  Wag.) 

For  Disturbance  of  Ferries^  814 

For  Disturbance  of  a  Pew,  817 

For  Disturbance  of  a  Market,  818 

For  Disturbance  of  Franchise,  Tolls,  Offices,  Ferries,  4*.  818  *. 

T.   UPON   STATUTES. 

^        Sg  Partg  grieved. 

on  8  Anne,  c.  14,  against  sbeiiff,  for  not  leaving  year's  ieiit»  818 

on  23  Hen.  6.  c.  9  for  refnong  baU,  821 

on  24  Geo.  3.- against  justice,  for  refuang  bail,  825 

on  28  Elis.  o/4  against  sheriff  for  extortion,  827 

PUEAS   IN   BAB  IN   GENBBAL,  IN  • 

general  issue,  in  case  or  trover  by  one.  defendant,  1080 

the  like  by  several  defendants,  ib. 

plea  of  general  issue*  by  Solicitor  of  Costoms,  on  behalf  of  Ae  Ejng,  under  9  Gee 

4.  0.  25,  ib. 
eonfessing  causes  of  action  as  to  part^  and  general  ianie  to  residua,  ib. 
statute  of  limitations,  ib. 
accord  and  satisfacdon,  1031 
For  Slander, 
tiiat  plaintiff  was  guilty  of  th^,  1081 
that  plaintiff  was  guilty  of  peijuzy,  1038,  1087 
that  plaintiff  was  insolvent,  1034 

defendant  meiely  a  repeater  of  the  slander,  1036  t 

plea  justifying  truth  of  part  of  libel  set  forth  in  deolaration,  ohai]png  pi«»*»^ 

proctor,  wiui  having  be«n  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  oomjdaint,  1036  a 
that  letter  was  sent  to  oommanding  officer  that  jdaintiff  might  be  brong^  lo  a  ooozt* 

martial,  1037 
pl^  (to  decLintion  fer  HM,  accoBing  plaintiff  of  ^^ 

himself  m  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
At  the  Suit,  of  Executors,  Sfc. 
pleas  in  trover  that  administration  is  void,  Sco.  showing  howy  1041 
Rbplioations  IN 

replication  and  award  of  venire,  6co.  where  part  of  causes  of  adaon  oeniiMnsd,  1186 
to  pleas  justifying  slanderous  words  de  infuria,  ib. 
to  plea  in  trover  of  bona  notabiUa  in  several  diocesesy  denying  it»  toe.  1187 
Dbmubbebs  (see  title  Demurrer.) 
JoiNDBB  in  Bemubbbb,  1267 
OASSBTUR  BILLA  VBL  BRBVB, 

entry  of,  1143 
CATTLE  (see  also  titles  Femeu.    Borses.    JBUjpkvbL 
assumpsit  fer,  sold,  66 

for  tolls  on,  61 

for  agistment  of,  69  ^ 

for  keep  of,  ib. 
for  hire  of,  60 
for  work  with*  76 
for  injuring  of,  698 


\ 
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case  for  keepng  misehieyoiiB  oaiile,  596,  8 
trover  for,  835 

trespuB  for  chaaingk  of,  speoiaDy  or  genenllj,  858 
for  Beiang  of,  8o9 
GELLAB, 

case  for  keeping  it  badly  corered,  per  guoa  plaintiff  fell  in,  6ce.  699  ^ 

CEPIT  IN  ALIO  LOCO  (see  tiUe  Bq^Ievin.) 

plea  of,  1045 
CHARTER  PAETIES, 
Jke^atians  in, 
in  whoBe  name  aotion  to  be  brought,  221,  note 
how  to  frame  declaration,  ib. 

aasampBit  on,  owner  against  freighter,  for  not  loading,  and  demnirage,  &o.  221 
by  owners,  against  assignee  of  freighter,  for  damage  in  detaining  smp  beyond  days  of 

demurrage,  and  for  might,  &;o.  226 
debt  on,  for  penalty  incnrrod  by  not  loading  cargo,  and  for  freight,  426 
covenant  on,  for  freight  and  demnrrage,  528 

for  not  loading  in  time,  and  not  paying  pilotage,  581- 
by  freighter  ^gainst  owner,  with  special  damage,  588 
Aoff  %n  Debt  on  (see  title  JDek) 
that  ship  did  not  stay  the  due  number  of  lay-days,  991 
that  plamtiff  would  not  reoeiye  cargOt  ib. 
that  defendant  did  not  load  thecargo,  992 
that  ship  departed  before  the  expiration  of  time,  ib. 
that  ship  was  not  sea-worthy,  and  did  not  anrire  in  time,  990 
Pfeat  in  Covenant  on, 
that  defendant  did  not  keep  ship  on  demurrage,  1007 
that  defendant  did  send  cargo  aocMird,  1008 
that  defendant  would  have  sent  the  goods,  but  the  Tessel  not  tig^t^  &a  Ok 
that  defendant  has  paid  the  sum  claimed,  1009  - 
that  he  did  not  keep  the  ship  on  demurrage,  ib. 
BepUcationi  in  Debt  on, 
that  defendant  did  not  oflbr  a  cargo,  1180 
that  ship  did  not  sail  before  the  expiration  of  time,  ib. 
CHASING  CATTLE, 

case  for  chasing  with  dogs,  598 
trespass  for,  858 
CHATTEaa, 

indebitatut  atsumptit  to  pay  by  irhntttlii^  88 
iruUbitatui  oieumptii  for,  65 
how  to  describe  them,  885 
CHECKS  OK  BANKERS, 
asumpsit  on,  148,  4 
CHIMNEr, 

case  by  reversioner  for  stopping  up,  778 
CHRISTIAN  NAME, 

__      misnomer  in,  pleaded,  901  (see  title  JiaiemmL) 
GEDRCH  (see  title  P«w.) 
OHtJBGHWARDENS  (see  title  Oveneer.) 
declantion  by,  on  bastardy  bond,  441 
CLERK, 

commencement,  &o.  of  deblantion  bj  a  dfldc  or  tntsorar^  te.  of  tmsteos,  &o.  undny 

a  statute,  86 
declaration  against  him,  ib. 

plea  justifying  imprisonment  of  a  derk  for  embesilement,  108 
VcL.  in.  53 
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CLOSE  (see  title  Trespass.)  ^  .     ^    *      . 

delaration  for  tarespasa  to,  866,  &o. 
COAL-METER, 

case  a^inst,  for  not  properly  measaring  ooab,  676 
COGNIZANCE  (see  titles  Avowry,    Replevin,) 
commenceroent  and  conclusion  of,  1042,  8 
for  rents,  1047  to  1057 
for  poor  rates,  1057 
for  distresses  damage  feasant,  1058,  9. 
for  a  return,  1045 
as  bailiff  of  executor,  1056 
COLLOQUIUM, 

,      stated  in  pleading,  684,  5 
COLOR  GIVEN, 

in  pleading,  1101 
COMMENCEMENTS, 
of  declarations, 

in  general  (and  see  title  Dedaratian)  7  to  86 
in  assumpsit,  7,  12 
in  account,  ib. 
in  annuity,  13 
in  debt,  8,  13,  384 
in  detinue,  14 
in  debt  and  detiiiue,  ib. 
in  covenant,  9,  18 
in  case  or  trover,  14 
in  trespass,  ib, 
of  pleas  in  general, 

in  abatement,  895  to  908 
in  W,  906 
of  replications,  1142  (see  titie  Abaimimst,') 

in  bar,  1144,  5 
of  rejoinders,  1219 
COMMISSION, 

assumpsit  for,  78 

of  bankruptcy,  case  for  malioiously  suing  oat,  618 
COMMITTITtJR, 

of  a  prisoner  to  custody  of  marshal,  stalled,  420,  428 
COMMON  COUNTS, 

in  assumpsit,  87  to  114  (see  tide  AssimpmL 
in  debt,  385  to  387  (see  title  Debt,) 
COMMON  INFORMER  (see  tide  Statutes,) 
COMMON,  RIGHTS  of, 
declarations  respecting 

ease  for  disturbance  of  common  of  pastore  by  putting  on  catde,  799 

for  not  suffering  fieldi  to  He  Mow  in  TotatioD,  808 
by  building,  &m.  804 
by  inclo^g,  4bo.  lb. 
by  dieging  turves,  805 
by  rabbits,  ib. 
by  taking  dung  cS,  ib. 
^  by  putting  beaps  of  dung  on,  ib. 

by  treapaaaiBg  witb  borMfl,  806 
earn  for  disturbing  common  of  turbary,  806 

of  estovers,  807 
ejectment  for  comtnon  of  pasture,  878 
avowries  and  cogniznnoop  rcppooting 
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COMMON,  RIGHTS  of— (continued.) 

cognizance  for  distiess  for  rent  of  catde  on  common  appurtenant,  1052 
prescriptive  right  of  common  of  pafltim,  1060 
pleas  in  trespass  respecting 

common  of  fishery,  1106 

common  of  pasture,  prescriptive  by  fireeholder,  1109 

per  cause  de  vicinage^  1110 
common  of  estovers,  &c.  1115 
]dea8  in  bar  of,  in  replevin,  to  avowries  damage^easant, 
that  plaintiff  had  right  of  common  in  loetu  in  quo,  1198 

dental  of  defendant's  right  of  common,  1199 
replications  in  trespass,  denying  the  defendant's  right  of  common,  1211 
0M3fON,  TENANCY  in  (see  title  TencmU  in  Gammon,) 

pleaded,  571 
MP  ANY  (see  title  Partners.) 

declaration  by  a  clerk,  Scg.  to,  empowered  to  sue  under  a  statute,  86 
OMPERUIT  AD  DIEM, 

plea  of,  to  debt  on  bail  bond,  982 
replication  to,  ih.  note. 
MPOSITION  (see  title  Accord  and  SaHsfaeHon.) 

plea  in  assumpsit,  that  plaintiff  signed  a  composition-deed  for  the  debt,  981 
by  a  vicar  on  a,  for  tithes,  46 
ONCLUSIONS, 

of  declarations  in  general  (see  title  Declaration.) 
of  pleas  in  abatement,  895  to  908 
of  pleas  in  bar  in  general,  907 
of  replications,  1145 
of  r^inders,  1219 
CONBmONS  PRECEDENT, 

averment  of  performance  of,  555 
plea  of,  985,  6 

plea  of  plaintiff  ^s  non-performance  of,  989 
CONFESSION, 

plea  confessing  part  of  causes  of  action  in  assumpsit,  and  general  issue  to  tho  rest,  909 
plea  confessing  causes  of  action  in  case,  1080 

plea  to  new  assignment,  confessing  trespuases  newly  aasxgned,  and  relinqnishing  gener- 
al issue,  &c.  1237 
replication  taking  judgment,  1186 
plea  of  confession  in  partition,  1892 
CONSIDERATIONS,  Statbmbnt  of  (see  vol.  I  hnmr,  title  OonsideraHon.) 
past  or  executed, 

in  indebitattis  assumpsit,  87 
in  qtumium  meruit  or  valebant  oounts,  87,  8 
in  common  counts  in  debt,  385 
in  special  assumpsit,  226  to  888 
continuing,  307  ^ 

concurrent,  268 
future  or  ezeontory,  251,  261 
mutual  promises,  229,  321 
30N8IGNEB, 

by  consignee  against  captain,  on  Inll  of  lading,  for  Iobb  of  goods,  865 
'ONSTABLE, 

demand  of  copy  of  innrant  from,  5 
justifications  of  imprisonments  by,  1076,  1088,  fte 
'ONTINQENCY, 

declarations  on  a  bill  payable  on,  149 
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C0NTINUANCB8, 

stated,  1168 

by  one  comet  nan  mUit  trwe;  1880 

by  curia  advitari  vuU,  1401 
CONTINUATION, 

of  nuisance,  case  fbr,  770 
CONTRACT  (see  titles  AgreerMni.    AisumpHi.     Cbvenani.    Pramim.) 
CONTRA  PACEM, 

omission  of,  when  aided,  247,  note  a. 

demurrer  to  declaration  in  trespass  for  omifetang,  1261 
CONraiBUTION  (see  title  Pnrty^alL) 

to  pariy-walls,  declarations  for,  247,  8,  260 
CONVERSION  (see  tide  Trover.) 

replied  in  trespass,  1207 
CONVEYANCE  (see  titie  Pleader.) 

not  executing  one  on  sale  of  estate,  287 
CONVICTION, 

former  conyiction  before  a  magistrate  pleaded,  999 

replication  thereto,  1184 

plea  to  trespass  for  assault,  that  defendant  was  oonTioted  thereof  before  a  ma^fftntei 
on  9  Geo.  4.  o.  81.— 1078 
CONVOY, 

averment  in  action  on  poUcy,  that  ship  sailed  with,  189 
COPARCENARY, 

estate  in,  pleaded,  670 
COPYHOLD  ESTATE, 

fines  on  admission  to,  assumpsit  for,  49 

estate  in  fee  of  copyhold,  by  mnt,  660, 1069,  1122  . 

remainder  in  fee  of  a  copyhold,  669 
COPYHOLDER, 

avowry  by,  or  his  tenant,  for  distress  damage  feasant,  1069 

sei3in  in  fee  of,  in  trespass  to  real  property,  660,  1069, 112S 

his  right  of  comTnon  pleaded,  1110 

his  right  of  way  pleaded,  1120 
COPYRIGHT  (see  tities  PlOent.    Print. ) 

of  book,  &c.  case  for  infringing  of,  760  to  762 
CORPORATIONS, 

seisin  in  fee  of,  661  to  670 
COSTS  (see  also  titie  Damage.) 

on  agreement  to  pay,  if  the  plaintiff  would  oeaae  fiirtiier  jnoceedings,  261 

by  acceptor  of  accommodation  bill,  for  not  indemnifying  him  from,  816 

for  nofmdemnifying  bail  to  sheriff  from,  319  ^    i  .  x^ir  — *  ** 

for  breach  of  covenant  of  good  titie,  whereby  ejectment  brought,  and  plaintiff  pot  i^ 

646  ^  * 

for  defending  ejectment  in  plaintiff's  name,  wheieby  he  was  pal  to,  699 

COUNTRY, 

conclusions  to, 
in  pleas,  907 
in  avowries,  1042 
replications,  1146 
rejoinders,  1219 

COURT  MARTIAL,  ,    .     ...^  ^x   i  •  *ur  ^iM  k 

plea  t»  libel  tiiat  defendant  sent  letter  to  commandeMn-cliMfc  fliat  plamtiir  nigw  » 

brought  to,  1087 
COVENANT, 

statement  of  (see  the  respective  titles.) 

praecipe  and  capias,  and  declaration,  thereon  in,  10 
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(X)yfflrANT^(6QiKtfttcM£) 

Dkclaxatio5s  in  (see  title  DeekaratiimiJ) 

eommenoementB  of,  10,  13,  18,  517  , 

eoDdaaon  of,  5t9 

On  Apprentice  Deeds,  519  (see  thle  JpprenHee  Deed.) 

Oh  Articlee  of  agreemmU  Zefuwai  c(hpartnert  in  trade,  524 

Q»  Deeds  if  eeparaU  McdnUnance  agcdrnt  ffuebande,  526 

Oh  (Quarter-parties,  528  (see  title  C^arterpart^f) 

Oh  PoHcies,  536  (see  tide  Po%.)     ' 

On  Deeds  of  Sale  of  Real  Propwt^, 

•  by  heir  of  purehaser  against  executor  of  bnslniid,  on  ooveiiaiit  for  finriiier  aararanoe, 
and  f(Mr  not  leyying  a  fine,  543 
against  yendor  for  breach  of  good  tide,  plaintiff  ejeoted,  546 

Oh  Leases^  549  (me  tide  Lease.) 

Tide  pleaded,  560  (see  tide  TiUepUadsd,) 

JBttate  and  Quanii^  of  hsteresi,  560  (see  dde  TiHe  pleaded) 

EtUxte  and  Time  of  Enjoyment,  568  (see  dde  Tide  pleaded.) 

Estate  and  Number  of  Owners,  569  (see  dde  Tide  Pleaded.) 

Mfde  of  acquiring  the  title,  571  (see  tide  TiOe  Pleaded) 

?UA8  Itf, 

GeneraUy, 

non  est  factum,  1001 

non  est  factum,  after  enTing  ojVt  flb. 

plea  of  payment,  ib. 

nlea  of  performance,  ib. 

license,  ib. 

accord  and  satas&ction,  1002 

observadons  thereon,  tb. 

tender  as  to  part,  1021 

setoff,  ib. 

bankraptcy,  1020 

babble  act  and  indentore  void  at  common  law,  being  made  for  farthering  a  scheme 
injorioos  to  the  pablic,  1002 

On  Apprentice  Deeds,.100^  (see  tide  Apprentice  Deed) 

On  Charter-parties,  107  (see  title   Charter-parties.) 

On  Policies  of  Insurance,  1009  to  1017 

On  Leases,  1018  (see  tide  Lease.) 

Other  Pleas  in  general,  1020 
Replications  in,  (see  also  tide  RepUeation.)    . 

to  plea  of  license,  denying  license,  1185 

other  replications,  ib. 

condoaion  with  a  Verification,  ib.  *      • 

RsjoiNDXRS  in,  (see  title  Befoinder.) 
Dkuurrsbs,  &c.  (see  tide  Demurrer.) 
COVERTURE  (see  also  tides  JF^e  Oovert  and  Susband  and  Wife.) 
plea  in  alKitement  of  plaintiff's  covertoie,  899 
the  like  of  defendant's  covertare,  ib. 

plea  of,  in  abatement  as  to  part,  and  in  bar  as  to  the  rest»  907 
die  like  in  debt,  956 
the  like  iu  assompsit,  on  a  goarantee  that  the  party  fifom  whom  goarantee  was  given 

was  a  feme  covert,  909 
replication  in  abatement,  denying  die  oovertore,  1142 
0OW8, 

assompsit  for  nse  of  ball,  61 

case  for  selling  a  cow  depoated  in  defendant's  eastody  for  a  debt^  674 
CRAVING  OYER, 

of  deed,  and  non  est  factum,  953 
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CRAVINa  OYER— (con/intiijrf.) 

of  letters  of  administration,  942 
CRIMINAL  CONVERSATION     • 

case  for,  642  * 

trespass  for,  855 
CROPS, 

assnmpffit  for  price  of,  57»  801 

for  bad  cultivation  of,  307,  311,  786  (see  also  titk  Landlord  and  Tmumi.) 

case  for  selling  under  a  distress  before  ripe,  &e,  725  a. 
CURIA  ADVISARI  VULT, 

oontiiiiiaiioe  by,  stftted,  1401 
CURTESY, 

tenancy  W,  pleaded,  568 
CUSTOMS  PLEADED  (see  title  FrescripHon.) 

against  tenant,  for  not  using  premises  aiooordiag  to  custom  of  wanbrjf  808 

DAMAGE  (see  also  tide  Oosts.) 

conclusions  of,  in  declarations  in  general,  16,  17,  20 
special  statements  of, 
in  assumpsit, 

in  action  brought,  and  plaintiff  obliged  to  pay  oo6tA,  878 

loss  of  employment,  324 

consequence,  of  attorney'^  ne^eot,  a  nonsuit,  871 

loss  of  profits  from  non-delivery  of  com,  270 

consequence  of  breach  of  warranty,  279 

loss  of  the  use  of  chattel  bailed,  335,  340  . 

against  carriers,  by  water,  for  loss,  352, 366 

by  land,  for  loss,  856 
against  vendor,  loss  of  bargain,  expenses  of  conveyance,  &c.  287 
stipulated  damages,  non-payment  of,  stated,  297 
"  defending  ejectment  in  plaintiff's  name,  whereby  he  was  imprisoned  ftr 
costs,  699 
in  case,  injury  to  reputation,  imprisonment,  &c.  638,  640 
loss  of  place  by  a  servant^  626,  632  . 
loss  of  customers,  638 
loss  of  acquaintances,  &c.  625,  641 1. 
loss  of  lodgers,  776 
in  trespass,  for  an  assault,  852,  856 
DAMAGE  FEASANT, 

case  for  rescuing  cattle  taken,  734 

for  a  pound-breach  of  cattle  taken,  735 
for  misusing  distress  taken,  678 
avowry  for  cattle,  1058,  9  (see  also  .tide  lUplevtn.) 
pleas  in  trespass  justifying  taking  cattle  for,  1092 

justifying  removal  of  goods,  1094 
disclaimer  of  locw  in  quo,  and  tender  of  amends,  1066 
pleas  in  bar  in  replevin, 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1195 
to  like  by  tenant,  traverse  of  demise,  ib. 
to  like  that  defendant  demised  locus  tn  quo  to  plaintiff,  ib. 
defect  of  fences,  1196 

defendant's  obligation  to  keep  gate  shut,  1197 
locus  in  quo  adjoining  common,  1198 
right  of  commoner,  in  locus  in  quo^  1199 
tender  of  amends  before  impounding,  ib. 
replications  in  trespass  (see  also  title  Trespass^  Replications  in,  to  Seal  Propertfi 
denying  sufficienov  of  tender  of  amends,  1201 
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[damage  VEASAST—icoTUinued.)  * 

demise  by  E.  F.  to  plaintiff  and  de  injuria,  1205  . 

Slaintiff  a  right  of  common  in  locvs  in  quo,  1206 
efect  of  fences,  ib. 
defendant  converted  distress,  1207 
that  cattle  were  unruly,  1210 
lei^ioations  in  replevin, 

to  plea  in  bar  of  tender,  a  subsequent  demand,  1229 
to  plea  in  bar  of  a  demise,  stating  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1280 
the  like  denial  of  defect  of  fences,  ib. 
rejoinders  in  trespass, 

to  a  replication  of  demise  to  a  plaintiff,. a  notice  to  quit,  1822 
re-asserting  ngbt  of  common,  &c.  as  stated  in  plea,  ib. 
to  replication  that  cattle.were  unruly,  that  they  eseaped  tliroag^  deftot  of  fence  it. 
BOiHrejoinder  in  trespass, 

notice  to  quit  waived,  1235 

DAUGHTERS, 

case  for  debauching  of,  643 
trespass  for  debauching  of,  856 
trespass  for  battery,  &c.  of,  ib. 
DEATH, 

declaration  where  one  of  plainti&  died  after  issuing  writ,  16,  19 

declaration  where  one  of  aefendants  died  after  issuing  writ,  ib. 

declaration  on  promise  to  pay  debt  after,  of  a  partioalar  person,  424 

on  life  policies  (see  title  Policy  bf  Imuranee^ 

of  party  seised  in  fee,  592 

of  party  seised  of  a  copyhold,  586 

possessed  of  a  term,  592 
of  principal  before  return  of  ca,  sa.  pleaded,  996 
DE  BONtS  A8PORTATI8, 

count  for,  of  cattle  or  craods,  &c.  859 
DEBT, 

praeip€  ttid  eapia$,  and  declarations  thereon  in,  9 
DiOLABATiONS  IN  (sco  title  tDeclarotions.y 

beginnTngs  and  conclusions,  of,  &o.  18,  17,  18, 19,  884 

I.  COMMON   COUNTS, 

form  of  the  indebitatus  count  in  debt,  885 

various  descriptions  of  debt,  39  to  90 

form  of  the  qtuaUum  meruit  oount  in  debt,  886 

money  lent,  886 

money  paid,  ib 

money  had  and  received,  867 

account^etated,  ib. 

breach,  ib. 

a.  8IMPLI   CONTBAGTS. 

On  Promissory/  Notes, 

payee  against  maker,  388 
On  Bills  of  Exchange, 

debt  by  drawer  of  a  bill  against  the  acceptor,  888 

payee  against  drawer  on  deipanh  of  acceptor,  ib. 
Far  Road  and  Canal  Calls  390,  (see  titte  Calls.) 

IIL  OV  LBQAl  LIABTLITIES. 

On  Awards,  395  (see  title  Award.) 

On  ^e-Laws,  401  (see  title  Bye-Law.) 

On  Foreign  Judgment,  414  (see  title  Judgment) 
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1>EBT— {continued.) 
Declarations  m-~^eoi^nued.) 

On  Decrees^  415  (see  iaile  Deene.) 
For  Esecpen,  416  (see  title  E$eape.) 

lY.    ON   SPECIALTIES. 

On  Deeds  Pott. 

on  deed,  where  testator  appointed  money  to  be  paid  to  plaintiff  when  testator  died, 
424 
On  Charter-parlies,  426  (see  title  Charter-Party. 
On  Sea  Policy  against  London  Assurance  Company,  429 
On  Leases,  S^c.  430  (see  title  Lease.) 
On  Annuity  Deedifor  arrears  of  annuity,  488 
On  Mortgage  Deeds  for  principal  and  interest^  484 
On  Bonds  generally, 

on  a  money  bond  in  K.  B.  486 

the  like  in  C.  P.  437 

on  Jamaica  Bond,  488 

counts  on  several  bonds,  489 

excuses  for  profert,  ib. 
On  Bond  Stating  Condition. 

observations  in  general  as  io,  440 
On  Bastardy  Bonds,  441 
On  Annuity  Bonds,  442 
On  Bond  to  replace  Stock,  448 

On  Bond  to  perform  Covenant  in  another  indenture,  444 
On  Bail-Bonds,  445  (see  title  Bail-Bond,) 
On  Replevin  Bonds,  456  (see  title  Replevin  Bond.) 
On  Bond  Relating  to  Parties'  Character  of  suing  and  being  sued, 

by  baron  and  feme  on  bond  given  to  feme  before  covertoie,  464 

by  surviving  obligee  against  oblii^r  in  K.  B.  ib. 

\rj  the  aasijEuee  of  a  bankrupt's  obligee  against  obligor,  466 

executor  of  obligee  against  oblijror,  U). 

by  an  administrator  in  K.  B.  466 

against  baron  and  feme  on  bond  given  by  feme  before  ooTeitiire»  467 

against  an  executor  or  administrator,  46o 

against  an  heir  on  the  bond  of  his  ancestor,  ib. 

against  an  heir  and  the  devisee  of  the  obligor,  469 

at  suit  of  treasurer  of  a  friendly  society,  470 

T.   ON   RSOOEDS. 

On  Recognizances  of  Bail,  472  (see  title  Reoogwiaanc$.) 
On  Judgment,  482  (see  tide  Judgment.) 

TI.   ON   STATUTES.  • 

By  Party  grieved,  498  to  506  (see  tide  StatuU.) 

&f  Common  Informer,  606  to  516  (see  tide  /^atute.) 
Pleas  in  Bab  in. 
In  general. 

nil  debet,  961 

nil  debet  to  debt  qui  torn,  ih. 

non  est  factum,  952  '  -  ^' 

the  like  by  an  executor  or  administrator,  ib. 

non  est  factum,  after  craving  oyer  of  bond  and  oondttfam,  958 

the  iike  of  an  indenture,  954  '  ^  ^ 

non  est  factum  and  nil  debet  to  debt  on  bond,  and  simple  oontnet  joined  in  ffasW>^ 
ration,  954 

law  wa^r,  or  nil  deibetper  Isgem^  ib. 

oncran  non,  ib. 
On  Simple  Contract. 
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DEBT— (c(wiAnii«rf.) 
Pleas  in  Bar  in — {continued,^ 
tender,  955 
infancj,  956 

ooTertare  of  defendant,  ib. 
bankraptcy  of  defendant,  ib. 
jadgmeat  recovered  in  debt,  ib. 
actio  non  accrevtt  infra  sex  annoSf  956 
setroS  to  debt  on  a  deed  or  simple  contract,  956  a. 
hj  and  against  executors  and  administrators,  ib. 
On  Legal  Liabilities. 
for  escapes  from  execution  against  marshal  or  warden  a  recaption,  957 
for  escapes,  defendant's  forcible  escape  and  subsequent  return,  958,  960 
plea  that  the  prisoner  escaped  twice  and  voluntarilj  returned,  and  was  in  custody  at  the 

time  of  filing  the  bill,  958  ' 
by  warden,  of  escape  of  prisoner  in  custody  on  render  on  discharge  of  bail  without  de- 
fendant's knowledge,  and  reti:h*n  before  action,  959 
for  escape,  that  prisoner  was  discharged  with  plaintiff's  oonserft,  961 
plea  (to  action  against  warden  of  Fleet  for  an  escape)  that,  plaintiff  licensed  prisoner 

to  go  at  large,  ib. 
plea  to  declaration  on  debt  against  marshal  for  an  escape  afler  debtor  had  been  commit- 
ted to  defendant's  custody,  that  debtor  after  his  e-ommitment  petitioned  insolvent 
court  for  his  discharge  from  imprisonment,  and  was  remanded  at  plaintiff's  suit  fbr 
nine  months,  at  the  expiration  of  which  defendant  discharged  him,  961  a. 
affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  as  to  escapes,  ib. 
On  Specialties  in  General, 
denying  deed  being  in  defendant's  possesBUHi,  962 
escrow,  ib. 

fraud,  deed  obtained  by,  963 
duress,  menace  to  kill,  964 

battery  and  menace  of  further  batfeeiy,  Sx 
battery  and  fear  of  mayhem^  ib. 
duress  of  imprisonment,  ib. 
infancy,  965 
coverture,  966 
usury,  ib. 

stock-jobbing  that  bond  was  ^ven  for  settling  differences  against  provisions  in  stock- 
jobbing act,  968 
selroff,  968  h. 

to  an  action  on  two  bonds,  set-off  on  two  bonds,  969 
bankruptcy  of  plaintiff,  970  ^ 

statute  of  limitations,  971 
payment,  974,  5 
By  Heirs,  Executors,  SfC. 
plene  administravit  before  notice  of  bond,  971 
by  administrator  at  suit  of  administrator  of  judgment  recovered,  and  plene  adminis- 

travit  pr{Bter,  ib. 
parol  demurrer  by  an  in&nt  heir,  973 
rien  per  descent  by  heir,  ib. 
rien  per  devise,  974 
To  Annuity  Bonds  and  Deeds,  975,  975  a.  (see  title  Annuity.) 
On  Arbitraiion  Bonds,  977  (see  title  Award,) 
To  Bail  Bonds,  979  (see  title  Bail  Bond.) 
To  Replevin  Bonds,  983  (see  title  Replevin  Bond  )  • 
To  Bastardy  Bonds,  ib.  (see  title  Bastardy  Bond.) 
On  Indemnity  Bonds,  984  (see  title  Indemnity  Bona,) 
Vol.  m.  54 
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DEBT— {continued.) 

Pleas  in  Bar  in — (continued.) 

On  Bond^for  Performance  of  Covenants, 

performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmative  coyenantB,  986 

performance  generally  of  covenants  in  another  deed,  ib. 

the  like  in  a  more  concise  form,  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  the  plaintiflf  discharged  defendant  from  performance,  989 

non -performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Charter  Parties,  990  (see  title  Cliarter  Party.) 
On  Leases  and  Demises,  993  (see  title  Lease.) 
On  Recognizances  J  994  (see  title  Recognizance^ 
On  Judg}nents,  996  a  (see  title  Judgment,') 
On  Statutes, 

to  action  for  l)ribery,  prior  suit  depending  for  same  offenses,  996  a. 

another  action  fer  tlio  same  offense  compounded  by  rule  of  court,  998 

former  conviction  for  same  offense,  999 

judgments  recovered  by  another  person  for  the  same  identical  offences  and  penaitieB  in 
plaintiff's  PAiit,  1000 
Rkplications  in, 

common  conclusion  with  a  verification,  1170 

for  escapes,  that  defendant  of  his  own  wrong  permitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

to  plea  of  voluntary  escape  and  re-caption  in  an  action  against  marshal,  that  bill  was 
filed  before  prisoner's  re-caption,  ib. 

in  an  action  against  the  warden  to  plea  of  voluntary  return,  that  the  bill  was  filed  be- 
fore the  return,  ib. 

to  plea  tliat  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  1171 

to  plea  of  duress,  that  defendant  freely  executed  the  deed*  1172 
»  to  plea  of  infancy,  that  defendant  was  of  age,  1172  • 

to  plea  of  usury,  &c.  that  the  bond  was  legal,  ib. 

to  a  plea  of  tender,  ib.  . 

to  a  plea  of  setK)ff,  denying  set-off,  1173 

the  like  in  another  form,  ib. 

to  parol  demurrer,  confession  of  plea,  1174 

to  pica  of  rim  per  dcsrent,  thoi  defendant  had  assets,  ib. 

to  the  like,  that  defendant  had  assets  before  commencement  of  soit,  ib. 

to  plea  of  solvit  ad  diem  or  post  diem,  denying  the  payments,  1175 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 

to  plea  of  ease  and  favox  to  bail  bond,  denying  pleji,  1177 

to  plea  of  comperuit  ad  diem  denying  record  of  appearance,  ib. 

to  non  damnificatus  on  bastardy  bond,  stating  damage,  1178 
•  to  non  damnificatus  to  indemnity  bond,  stating  damtlge,  ib. 

to  plea  of  performance  of  bond,  that  E.  F.  has  not  accounted,  1179 

the  like  stating  several  breaches,  1180 

on  charter-parties,  denying  defendant's  offer  to  deliver  Cargo,  ib. 

that  ship  sailed  before  expiration  of  time,  ib. 

on  Jeases,  denial  of  the  eviction,  ib. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  1181 

to  plea  of  nul  tiel  record  in  the  same  court,  stating  the  reooid,  ib. 

the  like  in  a  different  court,  1182 

to  plea  of  no  ca.  sa.  against  principal,  setting  out  ca  sa.  ib. 

to  plea  of  death  of  principal  before  return  of  ca.  sa.  stating  ecu  sa.  &o.  1188 

to  i)lcas  to  debt  on  judgment?,  11 84 

to  ])lcas  on  siatutos  r)f  coTii])rf»iriisc  by  rule  of  court,  thai  it  was  obtained  by  hzxA,  ft 
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J>mT— (continued. ) 
RxpucATioNS  IN — (continued,) 

to  plea  of  former  conviction,  tliat  it  was  obtained  by  fraud,  lb. 

SuOINlrEfiS   IN% 

similiter,  1219  — 

to  replication,  stating  award,  denying  award,  ^226 

to  replication,  on  bastardy  bond,  showing  damage,  denial  of  replication,  ib. 

to  replication  on  bond  to  account,  that  E.  F.  did  account,  ib. 

SCR-REJOINDER, 

common  form  of,  1235 
Rebutters,  &c.     Sur-rebutters,  1286 
New  AssiGyMENTS  (see  title  New  Assignments,) 

Pleas,  &c.     Puis  Darrein  Continuance  (see  title  Puis  darrein  continuance.) 
Demurrers,  i;c.  in  (see  title  Demurrer.)' 
SrcoESTiONS  IN  (sec  title  Suggestions  in  Debt.) 
DBBUIT  REPARARE,  &c. 

wben  a  sufficient  mode  of  stating  liability,  780 
DECEIT  (see  also  titles  Sale.     Warranty.) 
Case,  • 

for  false  warranty  of  a  horse,  679 
for  deceit  on  exchange  of  horses,  681 
for  falsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  685 
for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687 
for  misrepresenting  value  and  quantity  of  business,  &c.  done  at  a  public  house,  which 
plaintiff  was  about  to  purchase,  and  which  he  afterwards  purchased  of  defendant,  683 
for  misrepresenting  value  of  business,  688  c. 
for  pretending  defendant  had  given  mqre  for  lease  than  he  had,  690 
.  for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed  to  plaintiff's 
wharf,  whereby  plaintiff  lost  wharfage,  &c.  691 
for  representing  plaintiff's  wagon  set  out  from  defendant's  inn,  694 
■  by  one  fishmonger  against  another  for  personating  him  to  a  customer,  697 

by  proprietor  of  patent  Bnuff,  for  selling  snuff  as  if  plaintiff 's,  ib. 
for  defending  ejectment  in  plaintiff's  name,  whereby  plaintiff  imprisoned  for  costs,  699 
for  representing  third  person  fit  to  be  trusted,  702 

for  misrepresenting  the  character  of  a  person  whom  plaintiff,  in  consequence,  employed 
as  his  agent,  705  • 

DECLARATIONS, 

TiTLB   OF,    IN   WHAT   CoURT  AND  Of   WIIAT  TsBM  AND  DaT. 

by  original,  7  to  11 
by  bill  in  K.  B.  12,  note  a, 
in  the  Common  Pleas,  17 
in  inferior  courts,  21 

CoinfENCEMENTS   AND   C0NGLTJSI0N8  Ofy 

By  Original, 

in  assumpsit,  7 

in  debt,  9 

in  covenant,  10 
In  the  King^s  Bench,  by 

in  assumpit,  12 

in  account,  ib. 

in  annuity,  13 

in  debt,  ib. 

in  debt,  qui  tcan,  ib* 

in  detinue,  14 

in  debt  and  detinue,  ib. 


1442  INDEX. 

DECLARATIONS— (tfonftwtt^rf. ) 
Commencements  and  conclusions  of, — {continued, j 
In  the  King^s  Bench,  hy  Bill, — (coniintted.) 

in  case  or  trover,  ib. 

in  trespass,  ib. 

to  detain  a  prisoner  in  custody  of  marshal  in  vacation,  where  cause  of  action  aoeniei 
in  vacation,  ib. 

against  the  prisoner  in  custody  of  the  sheriff,  ib. 

against  two,  one  in  custody  of  sheriff,  and  the  other  of  marshal,  15 

against  a  defendant  sued  by  a  wrong  name,  ib. 

where  one  of  plaintiffs  died  after  issuing  of  writ,  and  before  declaratioii»  16 

conclusion  of  a  declaration  in  King's  Bench,  ib.  ^ 

do.  —  do.  —  in  debt  qui  tarn,  17 

do.  —  do.  —  in  trespass,  ib. 
In  the  Common  Pleas. 

in  assumpsit,  case,  or  troyer,  17 

in  debt,  18 

in  debt  qui  tarn,  ib. 

in  account,  &^.  ib. 

in  covenant,  ib. 

in  detinue,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modem  form,  19 

to  detain  a  prisoner  in  custody  of  warden  in  vacatioDS,  19 

where  one  of  the  plaintifi  died  after  issuing  of  writ,  ib. 

where  one  of  the  defendants  died,  19 

CONCLUSION  of  a  declaration  in  C.  P.  ib. 

do.  —  do.  —  in  debt  qui  tarn,  ib. 
'  do.  —  do.  —  in  trespass,  ib. 
In  Inferior  Courts. 

in  the  Mayor's  Court  in  London,  in  assampsit,  22 

the  like  in  debt,  ib. 

the  like  by  baron  and  feme,  feme  being  feme  sole, trader  within  the  dty,  ib. 

the  like  against  baron  and  feme,  feme  being  sole  trader,  &c.  28 

do.  in  the  Borough  Court  of  Southwark,  ib. 

do.  in  the  County  Court,  24 

Bt   AND   AGAINST   PARTICULAE   PbBBONS. 

By  and  against  Attomies,  S^e. 

declaration  by.  an  attorney  in  K.  B.,  29 

bill  against  do.  ib.  'l 

do.  when  cause  of  action  accrues,  and  bill  is  filled  in  yaoadon,  80 

d«.  against  the  marshal,  ib. 

declaration  by  an  attorney  in  C.  P.,  ib. 

bill  agaiqst  an  attorney  of  C.  P. 

declaration  thereon  after  appearance,  ib. 
Infants, 

declaration  by  an  infant  in  K.  B.,  82  do  in  C.  P.,  ib. 

Assipiees, 

commencement  of  declaration  by  the  assignees  of  a  bankrupt  in  K.  B.,  88 

the  like  in  C.  P.,  ib. 

do.  by  one  partner  and  the  assignees  of  another,  ib. 

by  assignees  of  two  or  more  bimkrupts  under  several  oommifi^ions,  to  xecover  a  debt 
due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  assignee  of  an  insolvent,  after  the  removal  of  the  first  assignee  by  tihe  insu 
vent  court,  33  a. 
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BKL  A  R  ATIONS— ( contAnued, ) 
By  and  against  particular  persons — {continwid,) 
Assignees — ( continued. ) 
coDcIusioQ  in  K.  B.  by  assignee  of  a  bankrupt,  or  insolvent,  ib. 
the  like  in  G.  P.  ib. 
By  and  against  ExecvUor$  and  AdministrcUors. 
begianing  of  a  declaration  by  an  executor  against  an  executor  in  K.  B.  34 

do.  in  C.  P.  ib. 

do.  by  ail  executor  of  an  executor,  34 

by  a  surviving  executor,  ib. 

by  husband  and  wife  executrix,  ib. 

agaiDst  an  executor,  ib. 

do.  by  an  administrator  in  K.  B.  ib.  ' 

the  like  in  C.  P.  35 

by  an  administrator  de  bonis  non,  witb  will  annexed,  ib. 

hy  an  administrator  durante  minore  atate,  ib. 

by  an  administrator  limited  under  the  original  wi]l»  or  a  copy  thereof  be  brought  into 
the  Archbishop's  Court,  ib. 

profert,  ib. 

against  an  administrator  de  bonis  non,  with  will  annexed,  ib. 

profert  by  an  executor  in  K.  B.  ib. 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 

conclusion  of  a  declaration  by  administrator  in  K.  B.  ib 

profert  by  administrator  in  K.  B.  36 

do.  by  administrator  de  bonis  non,  of  administrator,  ib. 

do.  by  administrator,  with  the  will  annexed,  ib. 
^  Clerks  of  TVeasurers  appointed  to  sue  by  Statute. 

declaration  by  ji  clerk,  or  treasurer  to  trustees,  &c.  empowered  to  sue  under  a  statute, 

*    36 

declaration  against  such  clerk  or  treasurer,  ib. 

declaration  by  a  clerk  or  ti*easurer  to  a  company  empowered  to  sue  under  a  statute,  ib 
In  assumpsit  (see  title  Assumpsit) 

debt  (see  title  Deht.^ 

oo^pnant  (see  title  Covenant,) 

detanue  (see  title  Detinue,) 

case  (see  title  Case.) 

replevin  (see  title  Replevin.) 

trespass  (see  title  Trespass,) 

ejectment  (see  title  ^ectment,) 

account  (see  title  Account.) 

quare  impedit  (see  title  Quare  Impedii,) 

dower  (see  title  Dower. ) 

intrusion  (see  title  Intrusion.) 

writs  of  entry  (see  title  Writ  of  Entry.) 

writs  of  right  (see  title  Writ  of  Eight.) 

partition  (see  title  Partition.) 

assumpsit  on  Scotch  decree  by  asmgnees  of  a  bankrupt,  246 

debt  on  Scotch  decrees,  415 
)EED  (see  particular  title  Bond.     06venani.    Debt.) 

OQ  a  deed-poll,  424 

trover  for,  835 
^FECT  OF  FENCES  (see  titles  Damage  FeasatU,    Fences.)  ' 
^KFENSES. 

on  appearance  by  attorney,  892 
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DEFENSES— (conftntwjrf. ) 

by  husband  and  wife,  892 
by  feme  covert  alone,  ib 
by  a  person  sued  by  a  wrong  name,  ib. 
by  an  infant,  893 
DEFENSE  OF  POSSESSION  (see  title  Bouse.) 

pleas  in  trespass  justifying  under,  1073  to  1076 
replication  under,  1202,  3 
DE  INJURIA, 

Dlca  of,  in  debt  on  indemnity  bond,  985 
'plication  of 

in  case  for  words,  1186 
in  trespass  in  general,  1201 

to  plea  of  son  assault  demesne ^  1202 
to  plea  justifying  under  a  writ,  1204 

to  plea  justifying  a  distress  damage  feasant  demise  by  R  F.  to 
plaintiff  and  de  injuria^  1205 
DEL  CREDERE  COMMISSION, 

assumpsit  on  promise  to  be  responsible  in,  348 
DELIVERY  (see  also  titles  Lease.     Sale.) 

for  not  delivering  goods  bought,  268,  270,  272 
of  writ  to  sheriff,  and  of  warrant  to  bailiff  pleaded,  447,  1084,  6 
DEMAND  (see  also  title  Bequest ) 

of  copy  of  warrant  from  a  constable,  5 
declaration  on  note  payable  on  averring  demand,  119 
replication  of,  to  plea  of  tender,  1154,  5,  1229 
DEMISE  (see  also  titles  Landlord  and  Tenant.     Lease,    Notice,     IHtle  pleaded,) 
statement  of, 

in  ejectment  (see  title  Ejectment,)  879,  882,  6  « 

by  lease,  550 

from  year  to  year,  1047, 1058,  1102,  1127 
in  plea  in  bar  in  replevin,  1192 
DEMURRAGE, 

assumpsit  for,  64     ' 

for  detaining  ship  beyond  days  of  demurrage,  ^  221,  226 
debt  for,  428 

•pleas  to  covenant  for,  1007  to  1009 
DEMURRERS, 
To  Declarations, 

general  demurrer  to  whole  declaration,  1246 

to  a  count,  ib. 
special  demurrer,  ib. 
special  demurrer,  for  that  declaration  is  not  entitled  of  any  court  or  term,  and  coniaiDi 

repugnant  promises,  &c.  ib. 
ditto,  to*a  count,  ib. 
to  declaration  entitled  generally  of  term  when  cause  of  action  accrued  after  first  day, 

1247 
to  bill  against  attorney  for  being  entitled  as  of  preceding  term,  whereas  cause  of  mqob 

appears  to  have  arisen  since,  ib. 
for  being  too  general,  and  also  for  divers  blanks,  &c..  ib. 
for  not  stating  time,  &c,  1248 
for  omitting  venue,  ib. 
to  last  count  of  declaration  for  not  laying  a  venue  where  the  offences  are  sapposed 

have  been  committed,  ib. 
for  joining  count  in  trover  and  in  assumpsit,  ib. 
for  not  showing  grant  of  administration,  1249 
for  laying  the  promise  to  pay  whenever  j?fotn^yf  should  be  requested  &c  1250 
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DEMURRERS— (cowAwtW.  ) 
To  I)eclarationsT'{continued,) 

for  laying  tte  promises  on  ai  impc^sible  day,  1250 

for  declaring  against  executors  in  the  debet  and  detinei,  ib. 

to  debt  on  judgment  for  not  laying  venue  wbere  judgment  was  obtained,  ib. 

demurrer  for  not  making  profert  of  deed,  1251 

for  not  describing  locits  in  quo  in  declaration,  1251 

for  not  specifying  the  number  or  kind  of  cattle  distrained,  &c.  ib. 

for  not  stating  trespasses  committed  vi  et  armis,  &c.  ib. 

for  declaring  against  assignees  as  such,  1252 

for  declaring  with  a  qudd  cum  in  trespass,  ib. 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 
To  Pleas  in  Abatement 

general  demurrer,  1254 

special  demurrer,  ib. 

to  plea  of  misnomer,  "  and  the  said,  &c."  ib. 

for  pleading  a  variance  from  original  writ,  without  craving  oyer,  1265 

to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginnino^,   "  and  the  said  A.  W.'^  when  there  is  no  such  person  named  in 
the  declaration,  1255 
To  Pleas  in  Bar. 

general  demurrer  to  plea  in  assumpsit,  1256 

special  demurrer  to  plea  in  assumpsit,  ib. 

to  a  plea  in  debt,  ib. 

to  plea  in  covenant,  ib. 

to  plea  in  case,  1257 

to  an  avowry  or  cognizance,  ib. 

to  a  plea  in  trespass,  ib. 

for  not  concluding  to  the  country,  1257* 

to  two  pleas  to  actions  for  non-performance  of  an  agreentient,  ib. 

to  plea  of  nil  debet,  pleaded  to  an  action  of  assumpsit,  ib. 

that  plea  amounts  to  general  issue,  1258,  9  [annoSy  ib. 

.    for  pleading  nan  assumpsit  infra  sex  annos,  instead  of  actio  nan  acerevit  infra  sex 

the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpdt,  1259 

to  plea  (of  no7i  assumpsit,  pleaded  to  action  of),  to  debt,  ib. 

for  pleading  nil  debet  to  debt  on  bond,  1260 

for  not  answering  whole  of  declaration,  ib. 

for  not  pleading  nul  tiel  tecord  to  debt  on  judgment,  ib. 

for  not  setting  forth  articles  of  agreement  in  plea,  ib.  • 

to  plea  to  action  of  covenant  for  duplicity,  1261 

for  tendering  an  immaterial  issue,  ib. 

that  defendant,  whose  estate  is  a  particular  one,  has  not  shown  who  were  the  persons 
seised  in  fee,  ib. 

in  avowry,  varying  as  to  place,  from  the  declaration,  ib. 

for  avowing  on  possessory  title  only,  ib. 

for  alleging  that  the  trespasses  in  two  counts  are  the  same,  1262 
To  ReplicalionSj  S^c. 

general  demurrer  to  a  replication,  1262 

special  demurrer,  *ib. 

demurrer  to  a  pleh  in  bar  to  cognizance,  ib. 

for  attempting  to  put  in  issue  matter  of  law,  1263 

to  replication  for  duplicity,  ib.  • 

to  a  replication  in  replevin,  ib. 
To  Rejoinders. 

for  duplicity  and  multifariousness,  1265 

for  not  tendering  an  issue  on  fact  not  traversed,  1266 


1446  INDEX. 

DmiUKRERS— {continued, )  '  - 

Joinders  in, 

joinder  in  demurrer  to  a  declaration  or  replication  in  aasmmpfiit,  1267 

the  like  in  other  actions,  ib. 

joinder  in  demurrer  to  a  plea  in  almtement,  1267 

joinder  in  demurrer  to  a  plea  in  bar  in  assumpsit,  ib. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  1268 
DExMY  MARK, 

tender  of,  pleaded  in  real  action,  1372 
DESCENT  (see  also  title  Rienper  descent) 

title  by,  stated,  571,  1303,  1330,  &c. 

of  gavel  kind  lands,  stated,  1397 

plea  of  rien  per  descent  in  action  on  bond  against  heir,  978 

denial  of,  in  writ  of  rip^ht,  1374 
DE  SON  TORT  DEMESNE  (see  title  De  Injuria.) 
DETINUE. 

commencement  of  declaration  in,  in  C.  P.  18 
Declarations  in, 

first  count  on  bailment  to  re-deliver  on  request,  693 

second  count  on  a  supposed  finding,  594 

debt  and  detinue  in  the  same  declaration,  595 
Phas  ill  Bar  iji, 

general  issue  non  detinet^  1023 

that  person  under  whom  plaintiff  claims  was  not  lawfully  possessel  of  indenture,  To. 

that  third  person  pledged  deed  to  defendant,  ib. 

justifying  detention  of  lease,  &o.  as  trustee,  1025 

that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026 

at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  secnriiy,  1027 

at  the  suit  of  assignees  denying  bankruptcy,  1028 

that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  &c.  ib. 

that  bankrupts  assigned  over  interest  in  ship,  and  delivered  bQl  of  sale,  &o. 

plea  traversing  possession  of  plaintiff  as  assignee,  1029 
DEVASTAVIT, 

law  as  to,  suggesting,  &c.  848,  note. 

suggested  in  action  against  administratriZy  on  judgment,  484 
DEVASTAVIT  VEL  NON, 

feigned  issue,  to  try,  240 
DEVISE  AND  DEVISEE  (see  title  WiU.) 

devise  and  fee-simple  pleaded,  591 

declaration  against  devisee  and  heir,  469 

plea  by  devisee,  rien  per  devise^  974 

replication  thereto,  1174 
DILAPIDATIONS  (see  also  tides  Covenant,    Landlord  and  Tenant.    Sector.    Wule.) 
DISCLAIMER  of  TITLE, 

plea  of,  in  trespass,  1066 
DISCONTINUANCE, 

determination  of  a  suit  by,  pleaded,  605  ^ 

DISCOUNT, 

for  not  procuring  discount  of  a  bill,  277,  850 
for  u.sury  on,  512 
DISTRESSES. 

declarations  respecting, 

assumpsit  on  nromise  to  pay  the  rent  on  plaintiff's  withdrawing  a  dfflbeaBb  2$S 

case  for  illegal  Stresses, 


imtt.  1447 

DI8TBB8SES— (ecnftniMtcf.) 

for  double  Yalae  of  goods,  no  rent  being  in  arrear»  717 

for  distraining  beasts  of  the  plough,  718 

for  distraining  tools  of  trade,  ib. 

for  distraming  more  rent  than  was  due,  719 

for  an  excessive  distress,  720 

for  distraining  a  second  time  on  same  goods  for  same  tent,  ib. 

for  driving  distress  out  of  hundred,  721 

for  impounding  distress  off  premises,  and  not  giving  notice,  722 

for  reding  to  re-deliver  goods  on  tender,  723 

for  selling  goods  within  the  five  days,  724 

for  not  removing  goods  afbsr  the  five  days,  724 

for  selling  under  a  distress  without  having  goods  appraised  by  appraisers 

725 
for  selling  a  growing  crop  before  gathered  and  appraised,  725  a, 
for  not  selling  for  best  price,  725  a. 
for  not  giving  a  copy  of  charges,  under  57  Oeo.  8.  c.  93. — ^726 
for' not  leaving  overplus  in  the  hands  of  the  sheriff,  &c.  ib. 
for  rescue  of  cattlo,  &c.  distrained  damage  feasant,  ib. 
for  pound  breach  of  cattle  distrained  damage  feasant,  785 
y  for  misusing  a  distress,  678 

against  a  bailiff  for  misconducting  a  distress,  669  c. 
against  landlord  for  not  indemnifying  plaintiff  from  a  distress  by  groond- 
hmdlord,727 
trespass  for  taking  a  distress,  859 
avowries «nd  cognizances,  Sco.  respecting  (see  title  Replevin,)  1042  to  1059 
pleas  in  trespass  respecting  (see  tide  Tre9pa9$A  1092  to  1097 
DBTDiBANCE,*^         i~      s  v  -p     .; 

of  rights  of  common  (see  tide  Oommon,)  799  to  807 

of  rights  of  way  (see  title  Way,)  807  to  810 

of  ferries,  814 

of  pews,  817 

of  marketes,  818  ^ 

T.^r.^^  franchises,  &o.  818  h. 
BOGS, 

ease  for  keeping  dogs  used  to  bite,  &e.  696,  8 

.trespass  for  killing  of,  860     * 
Tv^     plea  in  trespass  justifying  killing,  for  wonyinc  sheep,  1097 
DOUBLE  RENT  (see  tide  J?5t/.)  J^        r* 

assumpsit  for,  45 

debt  for,  495 

avowry  for,  1054 
DOUBLE  VALUE  (see  title  Rent.") 

debt  for  holding  over,  498 
DOWER, 

pleaded,  563 

prutcipe  for  writ  of  dower,  1811 
writ  of  dower,  ib. 

writ  of  dower  where  widow  married  i^^ain,  181S 
sheriff's  warrant  thereon,  ib. 
summons  thereon,  1313 
Aeriff 's  return  to  writ  of  dower,  ihi 
writ  of  grand  cctpe,  13l4 
sheriff's  return,  1315 

plaint  or  count  in  dower,  ib.  • 

the  like  by  widow  and  her  second  husband,  1816 
the  like  by  infant,  1316 
Vol.  ni.  56 
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« 

LOWER— (con^tnued ) 

pleas  by  infants  touts  temps  prist,  13X6 

plea  ne  ungues  seisie  que  dower,  1816 

plea  of  ne  ungues  accauple,  ib. 

replication  of  marriage  in  England,  1317 

in  Scotland,  1818 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1319 

pleas  to  part  sole  tenancy,  to  other  part  ne  ungues  seisie,  and  to  tbe  rest  nan  tenure,  il 

form  of  issue,  1321 

postea,  finding  that  husband  died  seised,  the  value  of  the  estate,  Sec,  1821 

judgment  after  verdict  for  seisin  and  damages,  1822 

the  like  where  no  damages  found,  1323 

writ  oi  habere  facias  seisinam,  where  no  damages  recovered,  ib. 

entry  of  judgment  by  de&nlt,  that  husband  died  seised,  and  award  ctf  seisin,   Su 
1324 

writ  of  seisin  and  inquiiy  of  damages,  1325 
DUIVING, 

carelessly,  case  for  damage  by,  647  to  660 
DUPLICITY, 

demurrer  to  replication  for,  1268 

demurftr  to  rejoinder  for,  1265 
DURESS, 

pleas  of,  964,  5  * 

replication  to,  denying  the  duress,  &a  1172 

EASE  AND  FAVOR, 

plfa  of,  in  debt  on  bul  bond,  981 
replication  denying  plea,  1177 
EJECTMENT, 

declarations  in, 

by  original  in  K.  B. 

on  a  Qngle  demise,  877 

premises  in  general  how  to  be  described,  878  ^ 

the  demise,  879 
plaintiff's  entry,  881 

the  ouster,  ib,       »  * 

the  notice  to  appear,  ib. 
notice  under  1  Geo.  4.  882 
on  two  demises  with  one  ouster,  ib. 
on  two  demises  with  two  ousters,  883 
on  demises  by  tenants  in  oommon,  &c.  886 
by  bill  in  K.  B.,  ib.  i 

on  a  vacant  possession,  888 
notice  to  appear  thereto,  ib. 
plea  not  guilty  in,  1141 

trespass  for  mesne  profits  and  oosts  after  reooveiy  in,  870 
ELOPEMENT, 

plea  of,  in  dower,  1318 
replication  to  plea  of,  1319 
EMBEZZLEMENT, 

plea  justifying  imprisoning  plainiiff  on  sospioioii  of,  1060 
ENGRAVING, 

case  for  pirating,  762 
ENROLMENT, 

urant  of,  pleaded  to  debt  on  annuity  doed,  976 
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Y  (see  also  title  Wcufs.') 

under  a  lease  stated,  551 

by  an  assignee,  554 
EY,  WRIT  OP, 

writ  of  entiy  in  the  post,  1839 

declaration  thereon,  ib. 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  1340 

proceeding  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the  post,  ib. 

plaint  in  natore  of  writ  of  entry  in  the  per  and  cui,  1342  ' 

mandate  or  summons  thereon,  1843 

directions  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  1344 

return  to  writ  of,  ib. 

entry  of  return  of  summons,  admission  of  prochein  amie  for  demandant,  ai)d  appear* 
anee  of  tenant,  1345 

mode  of  proceeding  stated,  ib. 

count  in  same  proceedings,  1846 

form  of  plaint  sA  recorded,  1347 

steward's  first  summons,  1348 

admission  of  prochein  amie  for  demandant,  entry  of  return  of  summons,  of  default  of 
tenant,  and  award  of  grand  cape,  1349 

second  summons,*  1850 

sheriff's  return,  1351 

directions  as  to  proceedings,  ib. 

entry  of  appearance  of  tenant,  return  of  grand  eape,  release  of  de&ult,  count  and  ten- 
ant's imparlance,  1352,  3^ 

another  imparlance,  1353 

tenant's  plea,  ib. 
2RR0R, 

debt  on  a  recognizance  of  bail  in  error  in  C.  P.  at  Lancaster,  478 

the  like  in  C.  P.  taken  before  a  judge,  479 
I  the  like  on  a  recognizance  of  bail  in  error  from  K.  B!  to  Exchequer,  ib. 

replications  in  trespass  to  plea  justifying  seizure  under  ^.  fa.  that  writ  of  error  was  al- 
lowed, 1207 
BOAPES, 
DeUfar, 

against  sheriff  for,  under  a  ca.  sa.  416, 

against  marshal,  where  prisoner  committed  in  execrtion,  419 

a  general  count  against  the  marshal  for  the  escape  of  a  prisoner  in  execution,  420  a, 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C.  P.  re- 
moved into  K.  B.  in  error,  for  damages  inC.  P.  and  costs  in  error,  120  b. 

against  warden,  where  prisoner  removed  by  habeas  corpus  to  Fleet,  and  original  action 
in  K.  B.  421 

the  like  where  original  action  in  C.  P  and  prisoner  brought  up  before  court  and  re- 
.    '    committed,  423 
Oasefor, 

against  sheriff  for  iescape  on  mesne  process,  737 

the  like  for  not  arrested  on  opportunity,  740 

the  like  for  false  return  of  non  est  inventus,  ib. 

the  like  for  escaping  on  final  process,  741 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  habeas  corpus,  ib. 

against  marshal  for  escape,  where  original  action  was  in  C.  P.  and  defendant  tbcrein 
was  surrendered  to  warden  of  Fleet  in  discharge  of  bail,  and  thciico  by  habeas  cor^ 
pits  committed  to  the  custody  of  the  marshal,  742 

second  count  setting  out  the  writ  and  proceedings  moreT  concisely,  742  (. 
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ESC  APES— (confinwif.  ^ 
Case  for — {continued.) 

a  general  count  against  marshal  for  escape  where  defendant  in  cnstodj  on  a  sunende 

in  discharge  of  bail,  748 
the  like  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintifi^  ib. 
against  warden  where  prisoner  suirendered  in  discharge  of  bail,  745 
Pleas  in  Debt, 

for  escape  from  execution  against  marshal  or  warden,  a  re-caption,  95,  7 

defendant's  forcible  escape,  and  his  subsequent  retam,  958,  960 

plea  that  the  prisoner  escaped  twice,  and  voluntarily  returned,  and  was  in  eoBtody  ai 

the  time  of  filing  the  bill,  958  • 
by  warden,  of  *  escape  of  prisoner  in  custody,  on  render  in  discharge  of  bail, 

without  defendant's  knowledge,  and  a  return  before  action,  959 
that  prisoner  was  discharged  with  plaintiff 's  consent,  961 
plea  to  action  against  warden  of  Fleet  for  an  escape  that  plaintiff  licensed  prisoner  to 

go  at  large,  961 
pica  to  declaration  on  -debt  asainst  marshal,  for  an  escape  after  debtor  had  been  com- 
mitted to  defendant's  custody,  that  debtor,  after  his  commitment,  petitioned  Insohent 
Court  for  his  discharge  from  imprisonment,  and  was  remanded  at  plaintiff's  suit  for 
nine  months,  at  the  ezpiration'of  which  defendant  discharged  him,  961  a, 
affidavit  on  8  &  9  W.  3.  a  27.  s.  6.  as  to  escapes,  961  a. 
JRepliccUions  in  Deli  for^ 

that  defendant  of  his  own  wrong  permitted  escape,  1170 
that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 
that  bill  was  filed  before  prisoner's  re-caption,  ib. 
that  bill  against  warden  was  filed  before  prisoner's  tetum,  ib. 
ESCROW, 

plea  of  delivery  of  bond  as,  962 
ESSOIGN, 

entry  of  essoign  de  uUra  mare^  1870 
affidavit  that  essoign  is  true,  1371 
entry  of  common  essoign,  1257 
rule  given  by  clerk  of  essoigns,  ib. 
entry  of  adjournment  of  essoign,  1858 
ESTATES, 

title  in,  pleaded  (see  title  Tiik  pleaded,  and  their  rtepeeHve  tidee) 

sold,  assumpsit  for,  89 

assumpsit  for  not  making  title  or  abstraot,  or  oonveyenoe  on  sale  of,  287 

for  not  comjpleting  purchase  ni,  291 
covenant  for  breach  of  good  title,  546 
ESTOPPEL, 

replication  of,  in  abatement,  1148 

in  bar,  1144 
ESTOVERS  (see  title  Gammon.) 

declarations  for  distorbance  of  oommon  d^  807 
EVICTION, 

plea  of,  to  debt  for  rent,  998 
replication,  denial  of,  1180 
plea  in  bar  in  replevin,  1192 
EXCESS, 

replication  in  trespass  stating  ezoess,  120fr 
rejoinders  denying  it,  1282 
EXCESSIVE  DIBTRl^SES  (see  title  Dietreaet.) 
EXCESSIVE  LEVY, 

for  levj^g  on  a  jodgment  entered  up  under  warrant  of  aftteney,  when  part  M  beta 
paid,  rest  not  due,  727 
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BXCE8SIVB  LEVY— (continued,) 

.    for  procuring  k  Jieri  fotcias  for  more  than  the  judgment,  729 

against  sheriff  for,  and  converting  overplus  to  his  own  use,  780 
EXCHANGE,  BILL  op  (see  tide  Bittof  Exchange.) 
EXCHANGE  op  HORSES, 

assumpsit  to  pay  money  upon,  274 

upon  a  warranty  on,  281 
EXCISE  OFFICER, 

notice  of  action  to,  4  .        > 

tender  of  amends  by,  pleaded  in  trespass,  1068 

plea  of  general  issue,  by  solicitor  of  customs,  on  behalf  of  the  king,  under  9  Geo.  4. 
c.  25,  1030 
EXECUTORS  (see  also  title  AdmimsfnOors.) 
Declarations  bt  and  against. 
Commencements  and  Conclusions  of^ 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K.  B.,  85 

do.-  in  C.  P.,  ib. 

do.  by  executor  of  an  executor,  ib. 

do.  by  A  surviving  executor,  ib. 

do.  by  husband,  and  wife  executrix,  ib. 

do.  against  an  executor,  ib. 

profert  by  an  executor  in  K.  B.  35 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 
assumpsit  bt/,  in  general,  on  promises  to  testator,  101 

on  promises  to  plaintiff  as  executor,  102 

on  an  account  stated  with  him  as  such,  ib. 

surviving  executor,  104 

husband  and  wife  executrix,  before  marriage,  105  • 

the  like  where  wife  became  executrix  aAer  marriage,  ib. 

to  recover  expenses*  of  a  party- wall,  250 

profert  of  a  will,  35,  &c. 

against  on  promises  by  testator,  106 

on  promises  by  defendant  as  executor,  ib.. 

as  surviving  executor,  108 

husband  and  wife  executrix  before  marriage,  109 

the  like  where  she  became  executrix  afler  marriage,  109 

on  proiqiae  to  pay  a  legacy  in  case  of  forbearance,  245 
On  Promissory  Iwtes, 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  not  having  in* 
dorsed  it,  136 

by  executor  or  administrator  of  payee  against  maker,  140 

by  executor  or  administrator  on  promise  since  the  death,  ib. 

the  like  in  another  form,  stating  probate,  141 

payee  against  the  executor  or  administrator  of  maker,  142 
On  JbiUs  of  Exchange^ 

by  executor  or  administrator  of  payee,  &o.  against  acceptor,  165 

by  execut(H*,  &c.  of  payee,  &c.  against  drawer,  where  oiU  due  after  death,  166 

by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due  above  aiz  years,  ib. 

i^inst  executor  or  administrator  of  acceptor,  16? 
De&  by  executor  of  obligee  against  obligor,  465 

jagainst  executor  of  obliger,  468 
C(n>enant  by  and  against, 

by  executor'of  lessor  against  lessee,  552  h. 

by  executor  of  lessor  being  a  termor,  for  a  breach  after  testator's  deaA,  665 
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EXECUTORS— ^cofiAnifMl) 

Declarations  bt  and  against — (continued.) 
Covenant  hy  and  against — (continued.) 

against  executor  of  lessee  for  a  breach  after  testator's  death,  566  a. 

tdtlestated,  664,  5,591 

by  executors  of  insurer  on  policy  of  insurance,  536 

on  mariner's  indenture  against  executor  of  master,  522 

by  heir  of  purchaser  against  executor  of  husband  on  covenant  for'faiiher 
and  for  not  levying  a  fine,  543 
trover  \)j,  838 
Pleas  bt  and  against, 
In  assumpsit, 

general  issue,  that  neither  defendant  or  testator  promised,  941 

ne  ungues  executor,  ib. 

ne  unities  administrator,  942 

plaintiff  ne  ungues  administrator  craving  oyer  of  letters  of  administration,  ib. 

plaintiff  ne  ungues  administrator  as  to  causes  of  action  contained  in  declaratioii,  043 

that  plaintiff  and  defendant  were  both  executors,  ib. 

that  promise  was  made*  to  plaintiff  and  defendant,  who  were  both  executors,  943 

plea  to  action  against  an  executor,  that  there  were  other  contracting  parties  besides  the 
testator,  who  survived  the  testator,  ib. 

plea  or  notice  of  set-off  in  actions  by  or  against,  933,  933  a. 

pUne  administravit  generally,  943 

the  like  by  an  executor  of  an  executor,  944 

plene  administravit  prater,  945 

a  retainer,  946 

judgment  recovered  against  testator,     .^ 

bonds  outstanding,  and  ywiA  plene  administravit  praster,  041 

judgnlint  recovered  against  defendant, ) 
In  Debt, 

in  general,  956  a.  971 

phne  administravit  generally,  ib. 

the  like  before  a  notice  of  the  bond,  ib. 
Avowries  relating  to 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  o.  37. — ^1055 
Replications  bt  and  against, 
In  Assump^t, 

to  statute  of  limitations  of  action  commenced  in  a  year  after  death,  1162 

to  ne  ungues  executor,  that  defendant  is  executor^  1163 

to  plene  administravit,  general  denial  of  plea,  ib. 

award  of  venire  where  only  plene  administramt  is  pleaded,  ib. 

io  plene  administravit  by  an  executor  of  executor,  1164 

to  plene  administravit  prceter  bonds,  outstanding  «assets,  ultra,  1165 

that  defendant  had  assets  when  he  had  notice  of  writ,  ib. 

that  assets  came  to  hand  after  exhibiting  the  bill,  ib. 

that  judgments  against  defendant  were  obtained  by  fraud,  1166 

that  judmients  fraudulently  suffered  for  more  than  was  due,  1167 

that  bond  has  been  paid  and  is  kept  on  foot  by  fraud,  ib. 

replication  to  plea  of  retmner  on  an  indenture  that  the  same  was  kept  on  foot  by  firaud, 
1168 

prayer  of  judgment  of  assets,  in  futuro,  and  general  issue,  ib. 

the  like  with  award  of  inquiry,  1169 

replication  to  a  plea  of  plene  administravit  prater,  praying  judgment  aa  (o  die  iClOi 
and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 
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WSC[JTOBS^(eaniinued.} 

Sl70I]n>IB8  BT  AND  AGAINST, 

Bi  assumpsit  f 
that  no  assets  baye  come  to  hand  since  issuing  vrnt,  1225 
that  jndgments  against  defendant  were  fiiirly  obtained,  ib. 

to  replication  to  plea  of  statnte  of  limitations  .of  action  brought  in  a  year  after  testator's 
death,  denying  the  appearance  of  defendant,  &o.  ib. 
Plus,  &c.  Puis  darbxin  Gontinuancb, 

plea  in  barik  by  judgment  recovered  against  him,  1289 
the  like  in  Nim  Prius,  ib. 
affidavit  of  trutJi  thereof,  1241 

DlMlTBRER, 

for  declaring  against  in  deh  and  detinet,  1250 

EXPULSION  (see  also  titles  Eviction.     Trespass.) 
EXTORTION, 

debt  by  party  moved,  on  32  Oeo.  2.  c.  28,  a^unst  bailiff  for,  601 

the  like  for  treble' damages,  on  23  Hen.  6.  c.  9. — 504 

debt  on  28  Eliz.  c.  4.  and  43  Oeo.  3.  c.  46.  a  5.  ib. 

debt  by  common  informer,  on  23  Hen.  6.  c.  9.  for  refusing  ball,  and  for  extortion,  509 

case  against  sheriff,  on  28  Eliz.  c.  4. — 827 

EXTRA  YIAM  (see  title  New  Assignment.) 

new  assignment  of,  1217 

FACT, 

demurrer  for  tendering  an  issue  in  fiict  not  traversed,  1266 
FACTOR  (see  also  title  Agent.) 

assumpsit  by,  for  commission,  &c.  78 

against,  for  selling  on  credit  to  an  insolvent,  &c.  848 

for  not  rendering  account,  842,  4 

plea  of  setK>ff  to  action  by  principal,*  of  monies  due  to  defendant  from  &otor,  who  dealt 
asprincipal,  939 
FALSE  CHARACTER  (see  also  titles  Deceit     Slander.) 

case  for  giving  of,  630 

case  for  misrepresenting  third  person  fit  to  be  trusted,  702 
FALSE  BfPRISONBiENT  (see  title  Mdliciaus  Prosecution.) 

declarations  for,  ^ 

specially,  857 
generally,  ib.  •  % 

pleas  justifying  (see  title  Trespass.) 
?AI£E  returns  (see  also  title  Sheriff.) 

case  for,  to  mesne  process,  non  est  inventus,  740 

case  for,  to  final  process^  nuRa  bona,  748 

ease  for  not  levying,  and  for  a  false  return,  750 
FEE  SIMPLE  (see  also  tides  Oopyhold.     Covenant,     Title  pleaded.) 

seisin  in  fee  in  possession  pleaded  of  different  property,  660 

of  husband  and  wife,  561,  1359,  1861 

in  reversion,  568, 1380, 1333, 1865,  6 

in  remainder  in  a  copyhold,  569 

in  severalty,  ib. 

in  joint4enanoy,  570 

copacenaiy,  ib. 

tenancy  in  common,  571, 1891 

descent  in  fee,  571,  1383,  1360,  61 
FEiaNED  ISSUES, 

fei^ed  issue,  with  two  counts,  at  the  suit  of  survivinff  partners,  first  count  to  tiy  peti- 
tioning creditor's  debt :  second  to  try  bankruptcy,  ISo 
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FEIGNED  ISSUES— (continued.) 

the  like  to  try  trading  of  a  supposed  bankrapt,  239 
the  like  issue  in  one  count  to  try  [E(bveral  rights  of  common,  ib. 
pleas,  ib. 

feigned  issue  devisamt  vel  nan,  240 
the  like  to  try  issue  whether  party  heir4it>law  or  not,  241 
FELONY, 

on  promise  to  pay  money  if  plaintiff  would  arrest  a  felon,  258 
case  for  malicious  prosecution  of  plaintiff  before  a  justice  for,  607 
case  for  libel,  charging  plaintiff  with,  627 

case  for  words  slandering  plaintiff  by  charging  him  with,  633,  638 
plea  justifying  imprisonment  for,  1080 
plea  justifying  imprisonment  under  suspicion  of,  1081 
plea  justifying  wotds  of,  1031 
FEME  COVERT  (see  also  tide  Husband  and  Wife.) 
appearance  and  defense  by,  895 
plea  of  coverture  of,  when  plaintiff,  899 
the  like  when  defendant,  ib. 
coverture  in  bar  in  assumpsit,  909 
the  like  in  debt,  956 
the  like  in  assumpsit,  on  a  guarantee  thai  the  party  for  whom  it  was  g^VBn  was  a  feme 

covert,  909 
replevin  in  abatement  denying  oo>verturey  1142 
FENCES, 

declarations  for  not  repairing  of,  780 
trespass  for  breaking  down,  866 
pleaiB  of  defect  of  fences, 

in  trespass  to  real  property,  1103 

in  bar  in  replevin  to  avowries  distresses  damage  feasant  generally,  1196 
defendant's  neglect  to  keep  a  gate  shut,  1197 
plamtiff  entitled  to  common  in  adjoining  close,  1198 
replication  t 

to  plea  of  distress  damage  feasant,  defect  of  fences,  1208 
to  pleii  of  defect  of  fences,  that  defendant  turned  cattle  in,  1210 
to  the  like  plea,  that  the  cattle  were  unruly,  ib. 
in  replevin,  denial  of  defendant's  obligation  to  repair  fences,  1213 

denial  of  defect  of  fences,  ib. 
xejoindd^to  replication  of  defendant's  cattle  being  unrulv  and  breaking  fence,  that  cttt> 
tie  escaped  by  defect  of  fence  mentioned  in  plea,  and  not  by  tlie  defect  <tf  fences  in 
replication,  1232 
FEOFFMENT  (see  also  Title  Pleaded.) 

pleaded,  573,  1374,  6 
FERRY, 

case  for  disturbing,  814 
FICTITIOUS  PERSON, 

one  bill  payable  to  order  of,  166 
FIERI  FACIAS, 

stated  in  pleading,  748 
declarations  for  false  returns,  &o.  to,  ib. 
justification  under,  1132  to  1135 

plea  to  debt  on  recognizance  that  jptiti  darr.  cant  debt  levied  by^.  Ja,  on   prindpal. 
996 
FINES, 

on  admission  to  a  copyhold,  assumpsit  for,  49 

fines  levied  with  and  without  proclama  ^ous,  pleaded,  581,  2 

covenant  on  deed  of  sale  for  not  levying  a  fine,  543 
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FIBM   (8ee  Me  Partners,") 
FISH  AND  FISHERY, 

aasompsit  for  rent  of;  42  * 

trespatfi  for  fishing  in  close,  &c.  874 

second  count,  for  fishing  in  plaintiff's  several  fishery,  875 

third  coont,  for  fishing  in  plaintiff's  free  fishery,  ib. 

firarth  coont,  for  catching  plaintiff's  fish  generally,  ib. 

plea  in  trespass  that  loetu  in  quo  defendant's  freehold,  1106 

that  fishery  was  defendant's  several  fishery,  1107 
that  lociu  in  quo  part  of  a  navigable  river,  1108. 
that  defendant  has  a  free  fishery  in  locus  in  quo,  ib. 
common  of  fishery,  ib. 
(see  also  title  Landlord  and  Tenant,) 
assumpsit  for,  807  * 

assumpfflt,  special,  for,  by  outgoing  tenant  where  a  valuation  made,  801 
the  like  {6r  stipulated  damages,  for  not  taking,  299 
trover  for,  835 
lET  (see  title  Warden,) 
>RBEARANCE, 

assumpsit  to  pay  costs  for  staying  proceedings  against  defendant,  251 
assumpsit  to  pay  debt  of  third  person  in  consideration  of,  252,  816 
on  promise  that  if  plaintiff  would  withdraw  a  distress,  defendant  would  pay  the  rent,  258 
against  executor  on  promise  to  pay  legacy  in  consideration  of,  245 
BRETON  BILLS  (see  title  Bills  of  Exchange.) 
fREIGN  COIN, 

declaration  on  note  payable  in,  122 
on  bill  payable  *•».  167 
j  PORKIGN  JUDGMENT, 
I  assumpsit  on  a  Jamaica  judgment,  248 

assumpsit  on  a  Scotch  decree,  at  the  suit  of  assignees  of  a  bankrupt,  245  ' 

debt  on  a  decree  in  court  of  Sessions  of  Scotland,  415 
FORCIBLE  ENTRY, 

declarations  for,  365,  6 
FOBniBLE  ESCAPE  (see  title  Escape,) 

FORMER  RECOVERY  (dee  titles  Auter  Action  Pendant,    Judgment  recovered.) 
FORNICATION  (see  also  titte  AduUenj,) 

case  for  libel  accusing  governess  of,  641  h. 
FRAUDS,  STATUTE  of,  * 

^Dlea  of,  to  action  on  guarantee,  009 
FRAUD,  declarations  for  (see  title  Deceit  and  Misrepresentation.) 
plea  that  deed  was  obtaiped  by,  968  • 
xeplication  denying  fraud,  1171 

that  release  was  obtained  by,  1158,  1245 
judgments  against  executrix,  obtained,  &o.  by,  1166 
'indenture  void  for,  1168 
to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained  by, 

to  plea  of  former  conviction,  that  it  was  obtained  by^  ib. 
rejoinder,  denying  that  judgment  was  obtained  by,  1225 
FRAUDULENT  REMOVAL, 

debt  on  11  Geo.  2.  c.  19,  agiunst  party  asnstang  in,  495  a 
avowry,  &c.  for  rent  of  goods  fraudulently  removed,  1058 

pleas  in  trespass  justifying  taking  goods  fhiudulently  removed,  1187 

FREEHOLD  ESTATE  (see  titles  Fee  Simple.    PrediMer.     Title  Pleaded.) 
9old,  assumpsit  for  price  of,  89 

Vol.  in.  66 
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FKEEHOLDER  (see  also  titles  Fee  Simph.     Title  Pleaded.) 

avowry  by,  for  a  distress  damage  feasaot,  1058 

under  a  prescriptive  righ^of  commoD,  1059 

justifioation  by,  or  under  tenant  in  fee,  1097,  1099,  1106, 1109 
FREIGHT. 

assumpsit  for  freight,  primage,  average,  &^.  61 

assumpsit  on  policy  of  insurance  on,  183 
FRIENDLY  SOCIETY, 

assumpsit  by  trustees  of,  on  promi^isoiy  note,  138 

for  money  lent  by  society,  139 

debt  on  bond,  at  the  suit  of  treasurer  of  a  friendly  society,  established  before  tlie  1< 
Geo.  4.  c.  56,  and  not  conformed  according  to  that  act,  470 

at  the  suit  of  treasurer  of  a  friendly  society,  established  under  the  10  Cbo.  4.  c.  56,  ib 
FURNITURE. 

assumpsit  for  use  and  hire  of,  59,  60 

for  improperly  using  same,  339 

case  for  properly  using  it,  67  0 

GAMING, 

debt  on  the  9th  Ann.  c.  14.  s.  2,  by  the  loser,  for  money  lost  at  play,  at  one  snttmg,  to 
recover  it  back  from  the  winner,  495  c. 
GENERAL  ISSUES. 
in  assumpsit, 

non  assumpsit,  908 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib. 

plea  confessing  causes^of  action  as  to  part,  and  general  issue  to  the  rest.  909 

the  like  to  part  and  tender  as  to  residue,  922 
.in  debt, 

nil  debet  generally,  951 

nil  debet  in  debt  qui  tarn,  ib. 

no7i  est  factum  y  &c.  952  to  954 

nul  tiel  record,  954 

law  wager  nil  debet  per  legem,  ik 
in  detinue,  non  detinet,  1023 
in  covenant,  non  estfactum^  1001 
in  case,  not  guilty,*  1030 
in  replevin,  non  cepit,  1042 
in  trespass,  not  guilty,  1061 
the  like  by  several  defendants,  ib. 
the  like  to  a  part,  with  a  special  plea  to  ttie  reridue,  ib. 
in  ejectment,  1141 
demurrer  for  pleading  nil  debet  instead  of  non  cusumpsii,  1257 

for  pleading  plea  which  amounts  to,  1258 

for  pleading  non  assumpsit  in  debt,  1259 

for  pleading  nil  debet  to  debt  on  bond,  1260 
GOODS,  &o.  (see  also  titles  Agent     Assumpsit.     Factor,     Fixtures,'    &lfa.) 
assumpsit  on  contracts  relating  to, 

for  goods  sold  and  delivered  to  defendant,  55 

for  goods  sold  to  defendant  and  delivered  to  a  third  peiBQii,  66 

for  goods  bargained  and  sold  to  defendant,  ib. 

for  a  crop  of  grass  or  turnips  sold,  57 

for  use  and  hire  of  goods,  ccoi  60 

for  carriage  of,  76, 7 

for  not  paving  money  on  exchange  of  horses,  Ico.  274 

for  not  delivering  a  oill  of  exchange  in  payment  for  goods  bdM,  d61 
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•> 
flOODS,  ko.—(cotUinued,) 

OQ  a  contract  to  pay  for  goods  sold  to  }  third  person,  814 

for  not  retaming  goods,  or  paying  for  them,  263 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  goods  sold  at  auction,  265 

the,  like  where  there  has  been  a  re-sale,  267 

for  not  delivering  goods,  &c.  bought,  268 

for  not  delivering  goods  at  a  particular  place,  270 

special  damage  by  reason  of  non-delivery  of,  272 

on  a  warranty  of  a  horse,  &;c.  279 

the  like  on  an  exchange  of  horses,  &c.  281 

for  not  famishing  good  bams,  282 

against  bailees  for  loss  of,  &c.  (sec  title  Bailees.) 

for  not  accounting  for  produce  of,  842  (see  also  titles  Agent.     Factor,) 
izover  for,  835  (see  title  Trover.) 
ease  for  injuring  goods  in  reversion,  767 
trespass  for  seizmg,  862  (see  title  Trespass.) 

in  a  dwellmg-house,  863 

de  bonis  asportatis,  859 
flOOBWILL, 
assumpsit, 

for  lease  and  business,  40,  44 

for  a  business  alone,  40 
case  for  a  misrepresentation  on  the  sale  of,  688  0. 
GRAND  CAPE, 

writ  of  dower,  1314  •      . 

writ  of,  in  writ  of  right,  1358 
GRANT  (see  TitU  Pleaded.     Way. ) 
GROUND  RENT  (see  title  Landlord  and  Tenant.) 

assumpsit  j^gainst  landlord  for  not  indemnifying  tenant  from,  814 
case  against  landlord  for  not  indemnifying  against,  727 
WAKANTEE  (see  also  title  Indemnity.) 

to  pay  money  in  consideration  of  forbearance  to  a  third  person,  252 
to  pay  money  in  consideration  of  sale  of  goods  to  a  thura  person,  814 
to  pay  rent  if  plaintiff  would  withdraw  a  distress,  252 

on  guarantee  to  pay  debt  to  a  third  person,  in  consideration  of  forbcaranoe,  316 
for  not  indemnifying  plaintiff  who  had  guaranteed  defendant's  debt,  318 
plea  that  the  person  for  whom  defendant  became  guarantee,  was  a  feme  covert,  909 
plea  of  statute  of  frauds  in  action  on  a  guarantee,  ib. 
6UAEDIAN, 

plea  of  infiincy  by,  893,  909  a. 

plea  of  confession  of  infants  by,  in  partition,  1892 


BABEA8  CORPORQ  RECOGNITORUM, 
writ  of,  in  writ  of  right,  1379 

babeas  corpus, 

declaration  against  warden  where  prisoner  removed  by,  to  Fleet,  421 

case  against  marshal  for  escape  on  mesne  process,  where  prisoner  removed  bv,  741, 742 
HABENDUM, 

statement  of,  in  covenant,  550 
BABERE  FACIAS  SEISINAM, 

writ  of,  in  do:irer,  1323 

awaxd  of,  in  dower,  1824 
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HEIR  (fleo  tiljis  Dueent    Title  Pleaded.)^ 
deolaration  against  in  general,  468»  V 

on  bond  against,  468 
'      the  like  with  devisee,  469 

covenant  at  soit  of,  571 
pleas  by, 

parol  demnrrer  by  infimt  heff>  978 

rienB  per  descent^  ib. 
replication  to  parol  demurrer,  confession  of  plea,  1174 

to  rien  per  descent  that  defendant  had  assets,  3). 
HIGHWAT  AND  HIGHWAY  ACT  (see  tide  Way.) 
assumpsit  for  calls  relating  to,  58 
case  for  nuisances  in  obstrnctinKi  &^*  598,  9  a. 
right  of  way  pleaded,  &c.  lllo  (see  title  Way,) 
plea  by  surveyor,  justifying  digging  gravel,  under  ESghway  Act,  1186 
HOKS&S, 

assnmprat  for  hire  of,  60 

for  covering  mares,  ib. 

for  work  and  labor  with,  76 

for  agistment  of,  59  ^ 

,    for  immoderate  use  of,  887 

for  badly  shoeing  of,  855 

for  false  warran^  of,  279  to  281 
caae  on  warranty  of,  679 
HOUSBS  (see  also  titles  Ancient  Windows.    Lcmdhrd  and  Tenant.) 
assumpdt  relating  to,  287  to  814  (see  title  AsmmpsiL) 
case  for  nuisances  to,  768  to  778  (see  title  Case.) 
trespass  relating  to,  868  to  866  (see  title  Trespass,) 
pleas  in  defense  of  possession  of,  1073  to  1075  (see  title  Treipau.) 
HUSBAND  AND  WIFE  (see  also  titles  Feme  Chvert.     Coverture.) 
by  and  against,  in  Mayor's  Court,  22,  8 
assumpsit  by  or  agtunst, 

by,  for  work  and  labor  by  feme  before  marriage,  95 

against,  for  work,  &«.  for  feme  before  marriage,  96 

by  or  against,  as  executor,  34, 105,  109 

by  or  agunst,  as  administratrix,  112,  114 

by,  on  note  made  to  feme  while  sole,  186 
»  by  an  executor,  on  note  payable  to  wife  of  testator  before  mairiage,  die  not 

having  indorsed  it,  ib. 

against,  on  note  made  to  feme  while  sole,  186 

by  husband,  on  note  to  wife  whilst  covert,  ib. 

on  oooeptance  of  feme,  whilst  sole,  162 

on  bill  orawn  in  favor  of  feme,  and  due  after  marriage,  168 

the  like  where  bill  due  before  coverture,  ib. 

by  hTisband  alone,  where  be  married  before  bill  became  due,  ih. 

for  not  marrying,  821 
debfc» 

by  baron  and  feme,  on  bond  to  feme  before  coverture,  464 

against  them  on  like  bond,  467 

by  baron  and  feme  asainst  baron,  and  feme  administratrix,  on  judgments  agiio^ 
intestate,  revived  by  scire  facias  suggesting  devastavit,  484 
oovonant  relating  tor, 

on  deed  of  separate  maintenance  by  trustee,  against  husband,  526 

by  heir  of  purchase^  asainst  executor  of  husband,  on  covenant  for  farther  st 
surance,  and  for  not  levying  a  fine,  543 

title  pleaded, 


BU8BAND  AHD  WIFE— (conftnutfrf.) 

estate  in  fee  in  right  of  wife,  561,  1859,  1861 
in  a  tenn  in  right  of,  664,  note  b. 
in  fee  in  severity  in  ynfe  by  gurrivorehipb  570 
title  by  marriage  pleaded,  57. 
fine  levied  by,  pleaded,  580 
eaae  for  criminal  conversation,  642 


1469 


by  husband  and  wife  against  hnsband  and  wife  for  battery,  954 

by  husband  alone  for  battery  of  wife,  ib. 

for  criminal  conversation,  855 
pleas  by,  &o.  a  feme  covert  (see  title  Ooverhire.) 
writ  of  dower  by,  1312 

plaint  by,  in  dower,  1815 

writ  of  right  by,  1355 
eoant  by,  in  seisin  in  right  of,  1359 


IMPARLANCES, 

necessity  for,  and  use  of,  889 

common  imparlance  by  bill,  ib.  .  '    . 

the  like  by  original,  ib. 

general  imparlance,  and  suggestion  of  death  of  one  of  defendants,  890 
special  imparlance  by  bill,  iS. 
the  like  in  another  form,  891 
special  imparlance  by  original,  i)) 
general  special  imparlance,  ib. 
on  writ  of  entry,  1352,  3 
mOLOSURB, 

plea  of  private  way  under  local  indoenie  act,  1127 
pleas  of  inclosure  of  common,  1110 
INDEBITATUS  ASSUMPSIT, 

£>nn  of  the  count  in  general,  37 

statements  of  different  debts,  39  to  114  (and  see  the  Analytical  TaNe.) 
INDEBITATUS  in  DEBT, 

■   form  of  the  count  in  general,  385 
statement  of  different  debts,  385  to  887  (same  as  in  Asiumpsit,  see  the  AnalytieaA 
TahU.) 
INDEMNITY  (see  also  title  Guarantee.) 
assumpsit  on  contracts  of, 

by  an  accommodation  acceptor  against  drawer,  316 
by  tenant  against  landlord  for  not  indemnifying  against  ground-rent,  818 
by  maker  of  promissory  note  made  for  accommodation  of  defendant  for  not  in- 
demnifying, 318 
for  not  indemnifying  bail  to  sheriff,  319 

case  by  tenant  i^inst  landlord  for  not  indemnifying  against  ground-rent,  727 
pleas  to  debt  on  indemnity  bond  nan  damntficatus,  984 
that  it  was  plaintiff's  own  wrong  and  default,  985 

to  declaration  to  debt  on  bond  to  pay  money  and  indemnify*  that  defendant  did 
pay  an^  indemnify,  985 
replication  thereto,  1178 
rejoinder,  1226 
INDICTMENT, 

for  malicious  prosecution  of  indictoient  for  perjury,  612  d 
the  like  indictment  for  assault,  614 
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INDOBSEMENT, 

on  writ  of  ca.  $a.  418 

on  latitat  for  bail,  447 

of  promissory  notes  and  bHIs, 

how  many  should  be  stated,  124 
•  partial,  stated,  128 
m  full,  stated,  124 

of  one  part  of  foreign  bill,  stated,  171 
short  indorsement,  127 
INDUCEMENTS. 

in  assumpsit,  226  b. 

of  unexpected  race,  ib. 
of  differences  being  depencUng,  241 
of  an  action  being  depending,  251 
of  a  debt  subsisting,  252 

of  defendant's  being  a  pawnbroker,  wharfinger,  oaxrier,  &o.  886,  852, 856, 861 
of  possession  of  a  lease,  296 
that  defendant  was  tenant  to  plaintiff,  811 
in  ooyenant, 

of  different  seisins,  possession,  titles,  ice.  (see  title  Chvemmi.) 
in  case, 

of  good  character,  621,  684 
of  trade,  &c.  641  h. 

for  injuries  to  real  property,  768,  784,  799 
INFANCY,  , 

declaration  by  an  infant  in  K.  B.  and  C.  P/  82 
declaration  by  an  administrator  durante  ndnore  €eiat$,  85 
appearance  and  defense  by  infant,  898 
plea  of  in  assumpsit,  909  a. 
in  debt,  956,  965 
parol  demurror  by  infant  heir,  978 
roplications, 

in  assumpsit,  denial  of  infancy,  1146 

that  meat,  &c.  were  necessaries,  and  noL  proi.  to  readiie«  Q). 
ratification  when  of  age,  1147 
in  debt,  that  defendant  was  of  age,  1174 

to  parol  demurrer,  confession  of  plea,  ib. 
rejomders, 

that  the  goods  were  not  necessaries,  1220 
that  defendant  did  not  ratify  or  confirm  the  promises,  1221 
hint  in  dower  by  infiEuit,  1816 

plea  by,  in  dower,  touU  temps  prtst,  ib. 
appearance  by  guardian  stated,  ib. 
appearance  hj  prochein  amie  stated  in  a  writ  of  right,  1845,  9 
plea  of  confession  by,  in  proceedings  in  partition,  1892 
INFORMATION, 

by  attomey^neral,  fi>r  running  down  one  of  the  king's  ships,  714 
INN, 

aasampsit  for  the  good-will  of,  40 
for  use  and  profits  of,  44- 
for  not  taking,  on  sale  of,  &o.  296 
case  for  misrepresenting  value  of,  on  sale  to  plaintiff,  688 
plea  justifying  trespass  in  defense  of,  1074 
INNKEEPER, 

assumpsit  by,  for  ware-house  room  pf  goods,  48 
for  standing  of  carriages,  49 
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-(eonHnued.) 

for  necessaries,  69 
for  horsemeat  and  stabling,  ib. 
for  hire  of  horses,  &c.  60 
for  work  with  chaises,  &c.  76 
asBampsit  agunst,  on  sale  of  lease  for  not  haying  tide,  290 
caee  against,  for  loss  of  a  box,  667 

for  refusing  to  lodge  plaintiff^  668. 
plea  W,  justifying  turning  plaintiff  out  of  inn,  1074 
INQUIKT,  WMT  OF, 

case  for  verbal  charge  of  peijuiy,  on  execution  of  writ  of,  689 

under  8  &  9  W.  3.  c-  11.  where  breaches  on  condition  stated  in  declaration,  1278 

1280,  2 
the  like  where  breaches  not  stated  in  declaration,  1283 
award  of  tcan  ad  tricmdunij  1285  •' 

where  defendant  suffered  judgment  in  scire  fcuncUy  1293 
I     replication  and  award  of  inquiry,  where  plene  admintstnxvit  pleaded,  1168, 1169 
INQUISITION, 

in  partition,  1895  ' 

to  return,  on  8  &  9  W,  8.  c.  11.  s.  8,  1275 
INSOLVENT  AND  INSOLVENCY. 

commencement,  &c.  of  declarationby  the  assignee  of  an  insolvent  debtor,  88 

the  like  by  the  assignee  after  the  removal  of  the  first  assignee,  ib. 

declaration  by  the  assignee  on  promises  to  the  insolvent,  101 

the  like  on  promises  to  the  assignee,  ib. 

assumpsit  against  agent  for  selling  on  credit  to,  848 

ease  for  representing  insolvent  fit  to  be  trusted,  70 ' 

case  for  words  of,  641  d. 

trover  by  assignees  of,  838 

pleas  in  assumpsit, 

insolvent  act,  919 
plaintiff^s  discharge  under,  921 

to  action  for  escape  that  debtor,  after  his  commitment,  petitioned  for  his  dis- 
charge, and  remanded  at  pluntiff 's  suit  for  nine  mpnths,  at  expiration  where- 
of defendant  discharged  him,  961  a. 
replication,  that  defendant  promised  after  his  discharge,  1160 
denying  discharge,  ib. 
admitting  discharge,  ib. 
that  note  was  given  after  discharge,  ib. 
rejoinder,  that  debt  contracted  before  dischai^,  1220 
8ur-rejoittder,  debt  not  contracted  before,  1234 

plea  puis  darrein  continuance  of  plaintiff's  discharge  under  the  insolvent  aot»  1244 
plea  justifying  the  truth  of  slander  of,  1034 
INSTALMENTS, 

declaration  for  one  instalment  of  note,  121 
the  like  for  several  instalments,  ib. 

on  note  payable  by  instalments,  where  whole  became  due  at  one  default,  120 
when  sufficient  to  declare  generally  on  note,  120,  note, 
for  instalment  of.  subscription  towards  a  canal,  891  ' 
INTEREST  (see  title  Policy  of  Insurance) 
assumpsit  for,  88 

in_goods  insured,  stated  in  action  on  policy,  184  to  186 

INTRUSION,  PROCEEDINGS  on  WRIT  of, 

writ  of  intrusion  by  heir  of  remainder-man  on  intrusion  after  death  of  tenant  for  life, 

1880 
declaration  by  heir  of  remainder-man  for  intnudon  after  death  of  tenant  for  life,  ib. 
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INTRUSION,  PROCEEDINaS  ON  WRIT  ow—(ccniimud,j 

Slea  denying  ancestor's  seisin,  1332 
enial  of  descent  modo  3^  forma,  ib. 
lea  stating  seiinn  in  another,  1883 
pleas  setting  out  Trill  and  title  under  it,  ib. 
replication,  similiter,  1336 
replication  insisting  on  title  as  stated,  1887 
other  replications,  ib. 
IRA  MOTUS, 

pleas  relating  to,  1067  to  1071 
replications,  1202 
ISSITE, 

similiter,  admisaon  of  tender,  and  award  of  venire,  1166 
in  dower,  1320 


JOINT  AND  SEVERAL, 

how  to  declare  on  joint  and  several  note,  116  ^ 

JOINT  TENANCY  (see  title  Partners.)  ^ 

pleaded,  and  death  of  one  and  whole  seisin,  570 
JOURNEYS, 

assumpsit  for,  77,  (see  title  Work  and  Labor.) 
JUDGE  (see  title  JustUe  of  the  Peace.) 
order  of,  debt  on  award  under,  398 
JUDGMENTS  (see  title  Judgment  Recovered.) 
assumpfflt  in,  on  Jamaica  judgment,  243 
debt  on,  in  debt  m  K.  B.,  C.  P.,  or  Exchequer, 
.for  the  plaintiff  in  assumpsit,  482 
for  &e  plaintiff  in  debt,  484 
for  the  defendant,  ib. 

for  the  defendant  in  a  judgment  of  non  pros,--^ 
on  Jamaica  judgment,  414 
on  Irish  judgment,  486 
bj  conusee  of  Irish  judgment,  487 
on  a  judgment  recovereil  by  a  bill  in  K.  B.  when  .defendant  was  sued  bj  a 

wrong  name,  484 
by  baipn  and  feme,  against  baron,  and  feme  administratrix,  on  judgBMot  against 
intestate,  revived  by  scire  facias  saggdt^uQidevastapit,  484 
on  Scotch  decree,  415 
statement  of  recovery  of,  in  debt  in  K.  B.,  G.  P.  or  Exchequer,  418 
statement  of  recovery  of,  in  assumpat,  419 
statement  of  recovery  of,  in  Palace  Court,  1091 
pleas  in  action  on, 

nul  tiel  record,  994 
payment,  996  a. 
other  pleas,  ib. 
replications  stating  record,  1181,  8 
verification  of,  in  replioations,  1184 

final  judgment  and  suggestions  of  breabhes  on  8  &  9  W.  8.  a  11.— 1269,  &o.  1276 
entries  of, 

in  dower,  1322,  1324 
in  writ  of  right,  1384,  5 
in  partition,  1393,  7 
JUDGMENT  RECOVERED  (see  also  title  Judgment) 

plea  of,  in  assumpsit^  929 
in  debt,  956  . 

m  trespass  on  a  verdict,  1062 
judgment  of  retraxit,  930 
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JUDGMENT  BEDOYEBED^e&fUinued.) 
set-off  on,  984 

against  executor,  judgment  against  testator,  also  against  defendant,  947 
in  debt,  by  administrator  ats.  administrator  of,  voApUne  administravU  prater, 
971 
*  on  statutes,  former  conviotioa  for  the  same  ofiense,  990 
a  prior  judgment  recovered  for  the  same  oflbnae,  1000 
replications  nwtiet  record,  1157,'  8 

denying  that  judgment  was  fbr  the  sane  oanso  of  action,  1158 
JmtrSDICTION,   . 

plea  to,  894 
JUSTICE  OF  THE  PEACE, 

notices  of  action  to,  1  to  8 
case  by,  for  slander  of,  640 
plea  to  tender  of  amends  by,  1066 
plea  justifying  trespass  under  justice's  wanrnnL  1001  a. 
JUSnCES,       '    ^      '^ 
fiT(Bcipeiot,  10 
writ  of,  and  declaration  on,  ib. 
JUSTIFICATIONS  (see  title  CoBe.    Seplmnn.     Trupan.) 


KING, 

seisin  of,  pleaded,  561 

tide  by  lease  from,  pleaded,  580 


LANDLORD  and  TENANT  (see  ttUes  RmU.     U$e  and  Oceupatxan.) 
assumpsit  by  landlord, 

for  use  and  occupation  of  a  house,  or  of  a  houso  and  land,  40 
for  use  and  occupation  of  a  fishery,  42 
for  uso  of  a  way,  ib. 

fbr  use  and  occupation  of  a  pew  in  a  church,  48 
for  use  of  seat  in  bouse  to  view  a  public  procession,  ibi 
for  uso  of  a  tennis  court,  balls,  and  racket,  44 
for  use,  occupation,  and  profits  of  an  inn,  ib. 
for  double  rent,  on  11  Qeo.  2.  c.  19.  s.  18,  45 
.  for  use  of  pasture  land,,  and  eatage  of  the  grass,  ib. 
for  use  of  premises  and  prsBdial  tithes,  46 
for  nse  of  land,  with  a  right  to  take  tithes,  ib. 
for  use  and  occupation  of  furnished  lodgings,  ib. 
for  use  and  occupation  of  unfurnished  lodgingi,  ib. 
for  board  and  lodging,  48  ' 

for  hire  of  furniture,  60 
for  not  taking  fixtures,  299 

for  fixtures,  807,  40  [307 

against  tenant,  for  breach  of  express  agreement  to  consume  straw  on  promises, 
against  tenant  who  held  premises,  after  end  of  lease,  on  teruis  of  lease,  for  not 

repairing,  &c.  307 
against  tenant  for  not  using  premises  in  husbandlike  manner,  and  according  to 

custom  of  country,  308 
breach  for  ploughing  up  grass  land  and  eroppng  land,  withoul  manuring  same, 

810 
for  taking  sucoessiTe  crops  without  manuring  land,  ii^ 
for  keeping  and  leafing  premises  out  of  ropnir,  811 
fof  tot  taking  care  of  furniture,  889 
against  landlord, 

for  not  indemnifying  teiiant  from  ground-rent^  818  -« 

debt, 
Vol.  tit.  57 
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LANDLORD  and  TENANT— (conftTntiedl) 

on  leases  on  a  demise,  430 
covenant  on  leases, 

.  by  lessor  against  lessee  for' rent,  549 

by  lessor  against  lessee  for  not  repairing,  S62 

by  assignee,  executor,  or  heir,  &c.  of  lessrar  against  lessee,  552  ft. 

by  lessor  against  assignee  for  rent,  Sec  ib. 

by  lessor  against  assignee  of  lessee  for  not  repairing,  &c.  with  aTarment  of  per- 
formance of 'condition  precedent,  552  c. 

breach,  non-payment  of  galage  rent  of  coal  mines,  557 

breach  for  ploogbing  up,  &c.  whereby  £5  per  acre  fcnfeited,  ib. 

breach  for  not  insuring,  558 

by  lessee  for  not  paying  quit  rent,  559 

by  lessee  against  lessor  for  breach  of  qniet  enjoyment^  ib. 

breaches  in  general,  559  a. 

title  pleaded  (se0  Title  Pleaded.) 
case, 

for  taking  care  of  fdmiture,  670 

for  illegal  distresses,  717  (see  title  Distress,) 

for  not  indemnifying  against  gronnd-rent,  727 

agunst  broker  for  not  properly  conducting  a  distress,  669  c, 

for  injoiy  to  goods  in  possession  of  tenant,  767 

by  reversioner,  for  injury  to  house  in  tenant's  possession,  777 

l^  reversioner  against  tenant  for  voluntary  waste,  784 

the  like  in  another  form  by  a  reversioner  against  tenant  who  had  quitted  premi- 
ses, for  having  cut  down  timber  and  committed  waste,  785 

second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have  done,  785 

against  tenant  for  not  cultivating  according  to  good  husbandry,  and  not  repai^ 
ing,  785  a. 

on  8  Ann.  o.  14,  against  sherifi^  for  not  leaving  year's  rent,  818  h, 
ejectment, 

declarations  in  (see  title  JE^edmmU,^ 

pleas  in  debt  on  leases, 

no  rent  in  arrear,  993 

cvl-jtlon,  ib. 

>>y  lessee,  afslgnuent  of  term  to  third  person,  ib. 

by  assignment  of  term  before  rent  became  due,  994 
picas  in  covenant  on  leases, 

tender  to  rent  on  land  before  sanset,  1018 

that  lessor  was  seised  for  lifo,  and  not  in  fee^  1019 

by  assignee  traversing  assignment,  ib. 

premises  not  out  of  repiur,  ib. 

bankruptcy  of  defendant,  and  that  his  assigneeB  nooepted  the  leaje,  ib. 

avowries,  &c.  for  rent, 

common  avowry  or  cognizance,  1048 

the  like  in  another  form,  1047 

the  like,  1049 

the  like  for  a  quit  rent,  1050 

cognizance  where  rent  payable  at  so  much  per  acre,  1051 

avowry  where  goods  distrained  under  8  Anne,  o.  14,  1051 

avowry  under  distress  for  rent  on  common  appurtenant,  106S 

avowry  where  goods  fraudulent  removed,  1053 

avowry  for  double  4rent,  on  11  Geo.  2,  o.  19, 1054 

cognizance  as  bailiff  of  executor,  xmder  32  Hen.  8.  a  87»  10S6 

avowry  where  part  of  rent  has  been  satisfied,  ib. 

.by  one  tenant  iucommon  for  rout  due  to  him,  1056 

co^izance  by  him  aa  bailiff  of  other  tenant,  105T 
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BANDLOBD  and  TENANT— (continued,) 
f  for  distress  damage  feasant,  1058,  9 

plea  in  trespass,  justifying  entry  to  make  distress  on  goods  firandnlently  romoTod,  1187 

(see  title  Trespass  ) 
replication  in  debt, 

denial  of  eviction,  1180 

denial  of  plaintiff's  acceptance  of  rent  of  assignee,  1181 
pleas  in  bar  in  replevin, 

traverse  of  demise,  1189 
no  rent  in  arrear,  1190 
that  defendant  was  not  b^Iiff,  ib. 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrrear  as  to  part,  and  tender  as  to  rctdduo*  1191 
eviction,  1192 
replicationB  in  replevin, 

to  plea  in  bar  of  tender,  of  rent  denying  tender,  1228 
to  nke,  a  subsequent  demand,  1229 

to  plea  in  bar  of  demise  stating  notice  to  quit,  ib. 

LATITAT,  WMT  o», 

juadficationa  of  arrest  under,  1083,  7 
entry  into  house  under,  1130 
replication  of,  1204,  5 

rejoinder,  showing  actual  time  of  issuing  of,  1224 
LAW, 

demurrer  to  replication  for  attemptmg  to  put  in  issue  matter  of  law,  1268 
LAW  WAGER, 

plea  of,  954 
LEASE  (see  title  Landlord  and  Tenant) 

against  tenar^t,  for  breach  of  re^irs  after  holding  over,  807 

statement  of  lessor's  title  (see  Title  Pleaded.) 

(^ebt  on,  430  to  432  (see  title  Landlord  and  Tenant.) 

covenant  on,  549  to  559  (see  sagie  title.) 

tide  by,  549,  564,  574 

aamgnment  of,  to  plidntiff,  stated,  575 

surrender  of,  stated,  575 

rke  kinff,  pleaded,  580 
to  debt  on,  992  to  994  (see  title  Landlord  and  Tenant.) 
to  covenant  on,  1018  to  1020  (see  same  titie.) 
in  detinue  for,  1023  to  1027 
svowiies  of  rent,  1047  to  1057  (see  title  Landhrd  and  Tenant,) 
plea  of  set  off  on,  936 

replications  in  debt  on,  1180  (see  title  Landlord  and  Tenant.) 
pleas  in  bar  in  replevin  as  to,  1189  (see  same  title.) 
replications  in  replevin  as  to,  1228  (see  same  title.) 
LEASE  AND  RELEA^, 

how  pleaded,  578 
i  debt  on  mortgage  by,  for  principal  and  interest,  484 

PtEAVE  o»  COURT, 
>  to  plead  doable,  stated,  906 

lbqacy; 

against  executor,  on  promises  to  pay  in  ooDsdoration  of  forbearance,  246 
.  case  for  a  libel  in,  682 

irrnms  patent, 


of  the  king,  pleaded,  580 

ease  for  infringement  of  patent,  764 
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LIBEL,  (see  title  Slander.) 

LIBEBUM  TENEMENTUM  (see  also  titles  Onmnm.    Fee-Siw^.    Fishery,    FVeehoUU 
er.) 
plea  of,  in  trespass,  1098,  9 
replications, 
denial  of  plea,  1208 
that  defendant  demised  to  plaintiff,  1209 
new  assignment  setting  out  abuttals,  1216 
rejoinder,  a  notice  to  quit,  1232 
sur-rejoindcr,  a  wftiver  of  notice,  1235 
rebutter,  denying  tlie  waiver,  1286 
LICENSE. 

plea  of,  in  coyenant,  1001 

in  trespass,  1206 
replications  in  covenant,  denial  of,  1185 
in  trespass,  denial  of,  1209 
countermand  of,  1210 
LIEN 

plea  in  detinue  that  third  person  pledged  deed  to  defendant,  102S 
il)o  like  at  suit  of  assignees,  that  deeds  were  deposited  with  baakropt  aa  MoArity,  1027 
LIFE  (see  also  title  Death.) 
estate  for,  pleaded,  562 
assumpsit  on  life  policy,  208,  211 
covenant  on  life  policy,  541 
LIMITATIONS.  STATUTE  of, 
ideas  of, 

iu  assumpsit, 

non  assumpsit  infra  sex  annos,  989 
actio  nan  acerevit  infra  sex  annas,  941,  1160 
in  debt,  956  a. 
in  case,  1030  a. 
in  trespass,  1067 
repCcations, 

denial  of  the  pleas,  1160 
a  writ  issued,  1161 
continued  writs,  ib. 
plaintiff  abroad,  ib. 
the  like-  in  another  form,  1162 
defendant  abroad,  ib. 

by  executors,  that  action  was  brought  in  a  year  after  testater's  dealfa,  te.  11(2 
other  replications,  1162  a. 
of  statute  to  plea  of  aetKxff,  1169 
lejoinders, 

no  cause  of  action  within  fax  years  of  issuing  writ,  1228 
showing  actual  time  of  issuing  writ,  1224 
denying  record  of  writ,  ib.  • 
traverse  of  Intent  of  issuing  the  writ^  ib. 

action  not  commenced  within  six  years  of  defendant's  return,  1224 
to  replication  to  plea  of  statute  of  limitations,  (in  action  byexeentois,  of  acdoa 
bcmg  brought  in  a  recent  time  after  testator's  death)  that  defendant  did  not 
,  appear,  nor  did  testator  declare  in  former  ami,  1225 
demurrer  for  pleading  "  nan  assumpsit  infra  ^c."  instead  of  "  actio  non  acererit  ^** 

LIQUIDATED  IDAHAGES* 
aasimipttt  fiv,  297 
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LOAN, 

assmnpat  for  money  lent,  87 

debt  for  money  lent,  386 

assamnsit  for  not  replacing  stock,  275 

for  not  disconnting  a  bill,  277 
debt  fbr  penalty  of  usury  on  a  loan,  512,  14 
LODGINGS, 

asBompsit  for  nse  of  unfurnished  lodgings,  47 

for  use  of  fhmistied  lodgings,  ib. 

for  board  and  lodging,  4o 

for  necessaries  found  and  prorided,  59 

for  hire  of  furniture,  60 

for  not  taking  care  of  furniture,  839 

case  for  not  taking  care  of  furniture,  670  * 

special  damage  of  loss  of  lodgers,  7T6 

MALICIOUS  PROSECUTION  and  ARREST, 

of  oiyil  actions, 

where  first  suit  end  by  payment  of  money  into  court,  600 
where  the  first  suit  was  discontinued,  605 
where  the  first  suit  was  non-prossed,  606 
where  there  was  a  verdict  for  present  plaintiff,  ib. 
of  criminal  proceeding, 
,  case  by  plaintiff  against  defendant  and  his  attorney,  for  not  releasing  plaintiff 

out  of  prison,  after  satisfaction  of  debt  and  costs,  &o.  606 
of  a  charge  of  felony  before  a  justice,  606  a. 

for  maliciously  exhibiting  articles  of  peace  at  Quarter  Seasons  against  plaintiff, 
in  consequence  of  which  he  was  arrested  on  a  warrant  of  the  justice's  and 
obliged  to  find  sureties  and  enter  into  recognizance  to  appear  at  a  future  time, 
that  he  did  appear,  but  was  not  proceeded  against,  discharged,  6t2 
for  maliciously  procuring  search  warrant,  and  causing  plaintiff's  house  to  b 

searched  for  stolen  goods,  612  a. 
of  an  indictment  for  perjury,  612  cf. 
of  indictment  for  assault,  614 
a  good  second  count,  616 
^  for  maliciously  issuing  a  commission  of  bankruptey  against  pbiudff,  617 
MANUFACTURE  (see  title  Work  and  Labor,) 

assumpsit  for  preventing  plaintiff  completing  a  work,  328 
for  not  performing  building  agreement,  330 
for  not  fixing  steam  engine  properly,  831 
MARKET, 

case  for  disturbance  of,  818 
MARRIAGE  (see  also  title  Bushand  and  Wife. )  ' 

assumpsit  on  promise  to  pay  money  in  consideration  of,  264 
for  not  marrying,  321 
Marshal  (see  also  title  Scapes.) 
I  form  of  declaration  against,  30 

debt  against,  for  escape,  where  prisoner  committed  in  execution,  419 

fenerd  count  in  debt  against,  for  escape  of  prisoner  in  execution,  420  a. 
ebt  against,  for  escape  of  prisoner  charged  m  execution  on  judgment  iiTC  P.  removed 
into  K.  B.  on  error,  for  oaibagcs  in  C.  P.  and  costs  in  error,  420  & 
case  against,  for  escape  on  mesne  process,  741 
Master  and  servant  (see  also  title  Agent.    Apprentice.    Bailif.    Sailor^ 
assumpsit  against  master* 
for  wages,  65 
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MASTER  AND  SERVAIfT'^(continued,) 

special,  for  Jx>ard  wages,  256 
for  not  receiving  plaintiff  into  defendant's  service,  824 
for  taming  plaintiff  away  without  notice,  825 
covenant  on  apprentice  deeds,  517,  522 

case  by  servant  against  master  for  a  libel  in  giving  a  false  chanusieTi  680  a. 
hj  master  for  debauching,  &o.  servant,  643 
for  enticing  away,  645 
for  harboring,  646 

for  misrepresenting  the  character  of,  705 
against  master  for  careless  driving  of  servant,  647,  710 
trespass  bv  master,  for  debauching,  &;c.  servant,  856 

for  battery  of  servant,  ib. 

ibr  impressing  mate,  whereby  ship  prevented  sailing,  862 
jp  ea  jostifymg  correction  of  servant,  1072 
MASTER  OF  SHIP  (sea  title  Oaptatn,) 

trespass  by  master  for  impressmg  mate,  whereby  ship  prevented  sailingy  862 
MEETING  HOUSE, 

trespass  for  taming  plaintiff  out  of,  853 
MEMORIAL, 

pleas  to  debt  on  annuily  deeds,  &o.  of  no  memorial,  &c.  975 
MESNE  PROFITS. 

declaration  in  trespass  for,  and  costs  in  ejectment,  870 
MILL, 

case  for  diverting  wateroonrse  from,  786 

for  nsing  more  water  to  mill  on  canal  than  necessaiy,  797 
for  disturbance  of,  818  h. 
MILLER, 

case  against,  for  mudng  com,  672 
MINE, 

covenant  for  non-payment  of  galage  rent  for  mines,  557 
trespass  for  digging  in,  and  carrying  away  coals,  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  usSy  iK 
MISCHIEVOUS  ANIMUS, 

'  case  for  keeping  of,  596,  8 
MISJOINDER, 

demurrer  to  declaration  for,  1248 
MISNOMER  (see  also  title  Abatement.) 

dechiration  against  a  defendant  sued  by  a  wrong  name,  15 

declaration  on  a  judgment  where  defendant  wu  sued  by  a  wrong  name,  484 

pleas  of  in  abatement, 

of  defendant's  Christian  name, 
pleaded  in  K.  B.  901 
the  like  in  C.  P.  902 
of  defendant's  surname,  903 
of  plaintiff's  surname,  ib. 
replications  to, 

that  defendant  was  known  as  well  by  one  name  as  another,  1142 
estoppel  by  defendant's  putting  in  ImuI  in  wrong  name,  1148 
demurrers  to  pleas  of,  1254,  5 
MODERATE  CORRECTION, 

plea  of,  plaintiff  an  apprentice,  1072 

plaintiff  a  seaman,  ib. 

MOLLITER  MANUS  IMPOSUIT  (see  titles  Son  AssauU  Dememe.     Tretpan.) 
pleas  of,  in  defense  of  self,  1067 
the  like  to  preserve  tiie  peace,  plaintiff  and  third  person  being  fighting,  1069 
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MOLLITER  MANUS  TUTPOSUIT— (continued.') 

s   the  like,  plaintiff  being  beating  and  assaulting  a  third  person,  1070,  1 
the  like  in  defense  of  possesion  of  a  house  or  land,  1078  to  1075 
M0NEr(8ee  also  tide  Assump^, ) 
trover  for,  835 

assumpsit  on  note  payable  in  foreign  ooin,  122 
on  bill  payable  in  foreign  coin,  167 
MOSEY  COUNTS, 
in  asBumpdt, 

for  money  lent,  87 
paid,  ib. 

nad  and  receiyed,  ib. 
interest,  88 

work,  goods  sold,  and  the  money  oounts  in  one  coont,  89 
m  asBumpdt^  on  an  award  made  by  arbitrator,  ib. 
on  ati  umpirage,  90 ' 
on  an  account  stated,  ib. 
common  breach,  ib. 
in  debt, 

for  money  lent^  886 
paid,  ib. 

nad  and  receiyed,  887 
on  an  account  stated,  ib. 
common  breach,  ib. 
MORTGAGE, 

debt  on  mortgage'  deed  for  principal  and  interest,  484 
the  like  in  a  shorter  form,  486 
lease  and  release  pleaded,  57S  (see  title  Covenant) 
MUSIC,  . 

case  for  infrinnng  copy-right  in,  761  a. 

MUTUAL  PROMISES, 

statement  of  in  pleading  in  general,  228 
on  a  pohcy  of  insurance,  180 
to  perform  award,  242  i, 

to  manr,  821 
to  purchase,  292 

NAME  (see  tide  Mimomer.) 

ayerment  where  name  of  ship  michstated  in  policy,  188 
NECESSARIES  (see  titJes  Board  and  Lodging,    Rent,     Use  and  OeevpatUm,) 

assumpsit  for,  found  and  proyided  for  defendant,  59 

for  third  persons,  ib. 

replication  of  to  plea  of  infancy,  1146 
NECESSITY,  way  of,  pleaded,  1125  (see  title  Way,) 
NEGLIGENCE,  ACTION  FOR  (see  tides  Aswmpeit.     Oaee. ) 

in  driying  carriage  by  senrant,  647  to  650  a, 

in  nayigadng  ships,  713 
NB  UNQUES  AOCOUPLE  in  DOWER, 

plea  of,  1817 

replications  to,  1817, 18 
NE  UNQUES  EXECUTOR  or  ADMINISTRATOR, 

pleas  of,  941,  2 

replications  to,  1168 
NB  UNQUES  SETSIE  QUE  DOWER,  pleas  of,  1816, 19 
NEW  ASSIGNMENTS, 

in  assumpsit, 

to  plea  of  judgment  recoyered,  that  action  is  for  other  debts,  121B 
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NEW  ASSIGNMENTS— (coitttnued) 

in  trespass,  ^ 

to  persons 

to  pica  of  son  assault  demesne^  action  for  another  a&sault.  1213 
to  justification  under  process,  on  impi-isonment  before  process,  1214 
to  personal  property,  ' 

to  justincation  under  right  of  way,  extra  viam,  1215 
that  the  com,  S&o.  was  different  to  that  meDtioDcd  in  pica,  ib 
to  real  property, 

to  tiberum  tenementum,  setting  out  abuttals,  1216 
the  like  of  abuttals  towards  a  place,  1217 
to  plea  uf  right  of  way,  extra  viam,  &:c.  ib.  1218 
the  like  merely  new  assigning,  1218 
pleas,  &c.  to, 

to  general  issue,  not  guilty  to  new  assignment,  1238 
special  pleas  to  new  assignment,  ib. 

confession  of  trespasses  newly  asmgned,  and  relinquishing  geneial  issue,  dec.  ih. 
replications  to  such  pleas,  ib. 
NEWSPAPERS, 

asscimf^it  for  compofling  advertisements,  &a  86  ' 

case  for  libel  in,  632 
NIL  DEBET, 

plea  of,  generally,  951 
to  debt  qui  tarn,  ib. 

to  debt  on  ample  contract,  and  nan  est  faeium,  954 
law  wager,  and  nil  debet  per  legem,  ib. 
replication  of,  in  assumpsit,  to  pica  of  set^  1158 
demurrer  for  pleading  it,  1257,  1260 
NIL  DIGIT, 

judgment  by,  stated,  1186,  1269 
NO  EFFECTS, 

averment  of,  183,  159, 161 
NOLLE  PROSEQUI, 

entry  of,  to  a  plearof  infiuM^  as  to  part»  1146 
NON  ASSUMPSIT, 
plea  of,  908 

the  like  by  an  executor  or  administetor,  ib, 
the  like  as  to  part,  and  tender  as  to  residney  922 
NON  CEPIT, 

plea  of,  in  replevin,  1042 
NON  DAMNIFICATUS, 

pleas  of,  984  . 

replications  to,  1177,  8,  9  J 

rejoinder  to,  1226 
NON  DETINET, 

plea  of,  in  detinue,  1028 
NON  EST  FACTUM, 
plea  of, 

generally,  in  debt,  952 
by  an  executor  or  administrator,  ib. 
after  craving  oyer  of  bond  and  condition,  -953 
after  craving  oyer  of  an  indenture,  ib. 
to  part  and  nil  debet  to  debt  on  umple  contract,  954 
in  covenant,  1001 
replication  in  assumpsit  to  a  plea  of  rebaae,  nan  est  factum,  1158 
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Ikon  JBBT  INVENTUS. 

Cftse  for  fidse  return  of.  7^ 
m  JOJNDEEi, 

pleaded  in  abatement,  900,  1 

replication  that  defendant  alone  oontnusted,  1142 
rON  PK08, 

stated  in  aetion  on  replevin  bond,  462 

pleaded,  606 

debt  on  a  judgment  of  nan  prosy"^ 
fONSDIT,  (see  title  Non  Pros.) 

againrt  attorney  for  negligence,  whereby  plaintiff  nonanited,  871 

against  witness  for  not  attending,  whereby  plaintiff  nonaaited,  757 
)N  TENURE, 

pleaded  in  dower,  1319 
GUILTT, 

plea  of  ,  . 

in  case,  1080 

to  a  part,  and  a  special  plea  to  retddoe,  1080^  1061 

in  trespass,  ib. 
in  ejectment,  1142 
[CS  (see  title  Scienter.) 
aTerment  of,  118 

statement  of  a  policy  of  insorance  and  of  losBi  ISO,  182 
to  appear  in  ejectment,  888 
fOnCB  OF  ACTION, 

by  a  party  to  a  justice  of  the  peace,  and  cases  flienQn,  1 
by  an  attorney  for  his  client,  8 
to  an  excise*  or  oostom-honse  officer,  4 
NOnCB  TO  QUIT, 
stated,  498 

tenanejr  determined  by,  1229,  1282 
rejoinaer  in  trespass,  that  notice  to  gait  was  waiTed,  1282 
sor-rejoinder  that  it  was  waived,  18o5 
rabutter,  denial  thereof,  1236 , 
NOTICES  ov  SET-OFF,  988,  See.  (see  title  Se^ff.) 
NUISANCES, 
for, 

keeping  mischievous,  Sco.  dogs,  596,  698 

A>nseqnences  of,  acainst  occapiers  of  boose  for  laying  mblnsh  in  street,  598 

keeping  a  hole  (wnioh  led  to  defendant's  cellar)  so  badly  covered,  that  plaintiff 

fell  down  and  broke  his  leg,  599 
obstructing  a  public  highway,  599 
tor,  to  houses,  &c.  %n  possession, 
obstructing  ancient  windows,  768 
second  count  for  continuing  nuisance,  770 
third  count  for  obstructing,  without  stating  the  mode,  ib. 
for  not  repairing  privy  adjoining  plaintiff's  house,  771 
second  count  for  not  emptying  cesspool,  772 
manufiicturing  candles  near  a  dwelling-house,  778 
keeping  a  slaughter-house  near  plaintm 's  school,  775 
cutting  down  trees  in  an  avenue,  776 

erecting  a  building  near  to  plaintiff's,  so  that  the  rain-water  ran  tberefrom,  &o. 
and  plaintiff  lost  lodgers,  ib. 
for,  &o.  in  reversion, 

by  reversioner,  for  damage  done  to  house,  &c.  in  tenant's  poflseflsion,  777 
Vol.  m.  58 
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NUISANCER— (^onhnti4rd) ' 

for  stopping  up  ebimneys  in  hoaw,  &o.  778 
for  not  repairing  fences, 

for  not  repairing,  whereby  plaintiff's  oatde  escaped  and  were  hurt,  780 
to  water-ooorses, 

for  diverting  water  in  nver  from  plalnljff 's  mill,  788 

second  connt  for  a  diversion,  without  sUting  the  means,  790 

for  not  keeping  banks  of  river  in  repair,  791 

for  widening  cats  from  stream,  793 

for  removing  a  hatch  placed  to  prevent  water  from  mnmng  to  plaintiff's  mill, 

/>«r  pfodhe  could  not  repair  it,  794 
againeit  owner  of  whaif,  for  placing  a  tree  in  Thames  whereby  plaintiff ^s  beigs 

struck,  795 
for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  a  meadow,  794 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  proceed,  795 
for  using  more  water  to  mill  on  canal  than  necessaiy,  797 
to  commons,  ways,  See.  (see  titles  Commons,     Wa^fs.^ 
pleas  justifying  removal  of» 

encumbering  close,  1102  % 
.  to  right  of  common,  1109 
to  right  of  way,  1116 
NULLA  BONA, 

case  for  false  retnm  of^  748 
NUL  TIEL  ATTABD.       . 
plea  of,  977 

roplicafcioud  stating  awirdj^  1176 
rejoinder  denying  award,  1226 
NUL  TIEI.  RECORD, 
plea  of, 

to  debt,  on  recognizance  of  bail,  994 
to  debt  on  a  judgment,  ib. 
replication, 

to  a  plea  of  judgment  recovered,  1157,  8 
to  set-off  on  recognizance  nui  Hel  record  and  nil  debet,  1158 
to  plea  of  mii  tiel  record,  stating  the  record,  1181  ^ 

demurrer  to  plea  of,  1260 
NUMBER, 

demurrer  for  not  specifying  number  of  oattlg  distrained,  1251 


OFFENDER, 

assumpdt  for  award  oflbred  for  apprehending,  &:c.  256,  258 
OFFICER  (see  titles  BaiUff.     OonstabU.     Customs,    Excise.     Sheriff,) 

case  for  words  slandering  plaintiff  in  his  office  as  a  justice,  640 
ONERARI  NON, 

ple%  in  debt  commencing  with,  954 
ORDER, 

on  bail  payable  to  drawer's  order,  146 
of  judge,  debt  on  award  UBder,  898 
ORIGINAL  WRITS, 
prooMdings  l;ty, 
asBompdt, 

praeips  tot  roeeial  otutnal  in  aasompsii  or  one,  7 
"  writ  tnereon,  7 
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08ISINAL  WBJl»-{eanHnued,) 

prooeedings  by — (continued,) 

capitis  thereon,  ib. 

o/tos  or  pluries  capias^  ib. 

testatfim  capias,  7  a. 

non  omitku  capias^  ib. 

declaration  thereon,  ib. 

ditto  where  one  of  several  defendantu  faM  been  onttftwud,  8 

in  debt, 

pracipe  for  an  ori^al  writ  in  debt,  9 

capias  thereon,  ib. 

declaratin,  ik 

in  covenant, 

pr€ecipe  for  an  ori^nal  writ  in  eoTenant»  10 

c(tpias  thereon,  ib. 

declaration  thereon,  ib. 

OUSTER 

sti^  in  ejectment,  881,  8 

ODT-GOINO  TENANT, 

aatfdmpfiit  by,  against  incoming  tenafit^  for  crops,  mantife,  ho.  67,  801 

the  like  where  valuation  made,  9cg.  806 

asBunpsit  by,  for  fixtures,  See.  807 

indehtaius  count,  40,  67 

OUTLAWRY  (see  ttfle  Ori^nal  Writ.) 

declarataon  where  one  of  several  defendants  has  been  outlawed,  8 

OTERSEEEl, 

debt  at  suit  of,  on  bastardy  bond,  440  h. 

debt  against,  on  17  Geo.  2.  g\  3,  for  refusing  inspection  of  rates,  604  a. 

the  like  for  refdsing  to  give  copy,  Hx 
vl£R, 

plea  craving  oyer  of  bond,  &xi.  968 

plea  craving  oyer  of  lettersof  administration,  942 


PAROL  DEMURRER, 

plea  of  by  infant  heir,  978 

replication  confessinir  plea,  1174 
PARIErtON, 

original  writ  in,  on  8  &  9  W.  8,  1890 

affidavit  of  service  of  writ,  1891 

writ  of  fOTU  in  delndt  of  appeannca,  ilK 

declaration  in,  by  tenants  in  common,  ib. 

KW  coheiresses  in  gaveWnd^  1897 
of  confesnon  by  in&nts,  by  their  guardtan,  1892 
judgment  in  partition,  1898 
final  judgment,  1S97 
writ  of  parlitane  faciendum^  1891 
award  of  that  writ,  ib. 
sherifiT's  retom,  and  inquisition,  1896 
record  in  partition,  ahowing  ihe  wbde  prooeedinflB,  1897 
PARTNERS, 

aasumpMt  5gf , 

on  note  made  by,  116 
on  bill  drawn  by  one  in  name  of  firm,  160 
indorsement  by  firm  stated,  164 
survivor,  on  promises  to  both  partners,  91 
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PABTNERS— (cofifintiei: ) 
assumpsit  2y — (caniinued,) 

on  promises  to  samror  to  pay  debts  due  before  the  death,  92 

BorviTor,  on  pfomises  by  both  partners,  94 
on  promises  by  soryiYor  to  pay  debts  due  before  death,  ib. 
ooTenant  on  partnership  articles,  524 
plea  in  abatement  of  non-joinder,  900 
PABTT  WALLS, 

assumpsit  for  moie^  of  expense  of  polling  down  an  old  party-wall,  and  building  psrt]^ 

wall  where  two  buildings  were  of'  the  same  rate  or  class,  247 
the  like  where  there  was  no  old  party-wall  before  the  new  party-wall  was  erected,  248 
the  like  by  lessee  for  years,  where  defendant  cut  into  the  wall,  248 
the  like  by  executor  to  recoyer  expenses,  250 

the  like,  indebiicttui  count,  54 

PATENTS, 

grant  of,  from  the  king,  pleaded,  580 
ease  for  infnngement  of,  764,  6 
by  patentee  and  assignee  of  a  part,  764 
case  for  selling  goods  as  plaintiffs,  when  they  were  not,  697 
profert  of  letters  patent,  764,  6 
PA  WIT  AND  PAWNBROKER  (see  also  title  BaOee.) 

assumpsit  against  a  pawnbroker  for  losing  a  pledge,  836 
case  against  pawnee  for  selling  a  cow  deposited  with  him  as  a  security,  674 
case  against  bailees  in  eeneral,,  669  to  678 
pleas  of  lien  on  deed  pledged  to  defendant,  1023,  1027 
PAYMENT  (see  also  title  Acewd  and  ScOisfaeHan.) 
pleas  (ff, 

in  assumpsit,  of  payment  after  action  brought,        ■ 
in  debt  on  money  bond,  974 
solvit  ad  diem,  ib. 
solvit  post  diem,  976 
to  debt,  on  annuity  bond,  976 
to  debt,  on  bail  bond,  982 
to  debt,  on  judsments,  966  a 
in  covenant,  1001,  1009 

in  lepleyin,  plea  <k  payment  of  rent  to  ground  landlord,  1190 
replication  to  debt  on  bonds  denying  payments,  1174,  5 

rejoinder  to  a  replication  of  payment  to  plea  of  setoff  on  a  judgment  denjiiig  pQ^ 
ment,  1228 
PEAOE  (see  title  Justices.) 

case  for  maliciously  exhibiting  articles  of  the  peace  agunst  plaintiff,  612 
PERFORMANCE  (see  title  Breaches,) 

ayerment  of  plaintiff's  readiness  to  perform  contract,  265,  271,  323 

ayerment  of  plaintiff's  perfbnnance  of  conditions  of  contract,  266,  267 

statement  in  declarations  in  ooyenant,  of  plaintiff's  general  performance,  661>  664,  6 

Slaintiff 's  performance  of  condition  precedent,  555 
efendant's  general  non-performance,  554 
plea  of, 

to  debt  on  bond, 

S moral  performance  of  acts  mentioned  in  oonditioo,  986 
e  like  of  negatiye  and  disjunctiye  coyenants,  986,  7 
theiike  of  acts  in  an  indenture  referred  to  in  conditiQ&,  ih. 
special  performance,  988 
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mjfOBMAJSCE^cantinued. ) 

excuse  of  performanoe,  ib. 
dis(^iarge  of  defendant  from  performance,  986 
non-performance  of  a  condition  precedent,  ib. 
in  covenant, 

payment,  1001,  1009 
performance,  ib.  1007 
in  excnao  of,  1008  to  1009 
premises  not  out  of  ropair,  1019 
readiness  to  perform,  1018 
replications  in  debt  on  bond,  stating  breach,  1179 

tbe  like,  seyeral  breaches,  1180 
PEfiUS  OT  SEA, 

losses  bj,  stated  in  action  on  poli<7, 189  to  192  (see  title  PoUey  of  JBuunmee.) 
JPBBJURT  (see  tide  Slander,) 

case  for  a  malicions  prosecntion  for,  612  (see  tide  Malicious  Prosecution,) 
case  for  libel  charging  plaintiff  witii.620,  687,  8 
case  for  verbal  slander  charging  plaintiff  with,  688 
plea  justifying  truth  of  slander,  1037 
PEW 

declaration  in  assompdt  for  use  of,  48 
case  for  distorbance  of,  817 
PHYSICIAN, 

cannot  sue  for  foes,  74,  note. 
PILOTAGB, 

covenant  on  charter-party  for  not  payiniry  681  ' 
PIKATES, 

losses  by,  stated,  197 
PLAINT, 

in  dower,  1815  (and  see  other  tities  of  real  actions.  ^ 
in  writ  of  entry,  1842, 1847 
PLEAS, 

in  abatement,  894  to  908,  (see  titie  Abatement,  and  the  respective  tides.) 
in  bar  aa  to  part  and*  abatement  to  the  rest,  907 
i  in  bar,  906  to  907 

commom  commencements,  and  con  elusions  of,  ib. 
commencement  of  a  first  special  plea,  906 

where  the  defense  arose  after  action  brou^t,  ib. 
of  a  second  or  subseauent  special  plea,  ib. 
of  a  plea  to  a  particular  count,  ice.  907 
condumon  to  the  country,  ib. 
with  a  verification,  ib. 
to  the  record,  ib. 
in  assumpsit  (see  tide  Assttn^psit,)  908  to  947 
in  a  feigned  issde,  286 
in  debt  (see  title  JDebt,)  .951  to  998       * 
in  covenant  (see  tide  OovenasU,)  1001  to  1020 
m  detinue  (see  titie  Detinue,)  1028  to  1029 
in  case,  ([see  titie  Oase,)  1080  to  1040 
in  replevin  (see  titie  Beplevin,)  1042  to  1069 
in  trespass  (see  titie  T^e^Hus,)  1061  to  1187 
in  ejectment,.  1141 
to  new  assignments,  1287 
puis  darrein  conHnuanee,  1288  to  1245,  (see  title  Puis  Darrein  OtmHnuanee.) 
in  account,  1298  to  1800,  (see  title  Account ) 
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PLEAB— (eonhnuMi  ) 

in  dower,  1816  to  1319|  (see  title  Ammt.; 

in  intrnsion,  1882 

in  writs  of  entry,  1858 

in  writs  of  right,  1865, 6, 1872,  8,  4,  1889 

in  partition,  1892 

demurrers  to,  1254  to  1261,  1868,  (see  title  Demmrer.) 
PLEDGES  (B6e  title  Bail ) 

omission  of,  in  declaration,  not  material,  16,  n. 
taking  insufficient,  in  replevin,  case  for,  754 
PLENE  ADMINISTRAYTT  (see  title  JSxeeuim.) 
plea  of,  generally,  948 
plea  of,  Dy  an  executor  of  an  executor,  944 
pime  adminutravit  pr€ei€r,  pleas  of,  945,  6 
do.  to  debt  on  bond  by  administrator  at  suit  of  adnunistnte  pkn^  ad$mnUtrmfit 

piyxi^ff  971 
do.  before  notice  of  bond,  lb.  .  • 

replications  to,  1168  to  1169 
replications  in  debt,  1174 
rejoinders,  1225 
POLICrfe  OF  INSURANCE, 
Declarations, 
on  ssa  poucixs, 
assumpsit  on  poli<7  on  ffoods  lost  by  capture  at  suit  of  broker,  178 

second  count,  1 88 
debt  on,  against  London  Assurance  Compaayi  4S9 
StcUements  relative  thereto. 
Property  insured,  and  Interest. 
on  insurance  on  freight  stated,  188 
on  insurance  on  expected  profits,  184 
insurance  on  moieiy  of  skip — ^interest  in  several  persons,  ib. 
plaintiff  interested  in  two-thirds,  and  others  in  residue,  185 
another  form,  where  plaintiff  interested  in  two4hird8  of  ship,  ib. 
the  like  where  some  persons  interested  in  riiip,  and  others  in  goods,  186 
averment  that  no  British  subject  was  interested,  ib. 
on  an  insurance  of  money  lent  on  retpandeneiay  ib. 
averment  where  name  of  ship  mis-stated  in  poHc^,  188 
on  policy  varied  after  eflbcted,  but  not  as  to  sabjeGt^Datter,  ib. 
statement  of  alteration  of  terms  after  commencement  of  risks,  ib. 
averment  that  ship  sailed  with  convoy,  ice  18 
Losses  hy  Perils  at  Sea. 
Loss  A  ship  and  goods  by  stormy  weather,  189 
more  general  statement  of  loss  by  perils  of  sea,  190 
loss  by  shipwreck,  ib. 
the  like  in  another  form,  ib. 
loss  bv  sinking  of  ship,  ib.       • 
ship,  leaky,  lost  while  putting  into  port,  ib. 
loss  by  sinking  among  rocks,  191 
loss  by  ship  foundering  at  sea,  ib. 
loss  by  ship  being  cast  on  rock  and  tempest,  ib. 
ship  lost  by  storms,  and  ioe,  and  foondered,  192 
loss  of  ship  and  freight  by  stranding,  ib. 
goods  damaged  by  leak  sprung  in  storm,  ib. 
Xm  5y  Wimns. 

ship  eaten  by  worms  was  lost  in  a  storm,  192 
Loss  oy  Ship's  running  foul. 
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POIICIBS  OP  INSTJRANCE--(conhnu#dL) 
IhecLAKATiONS — (cotUintied, ) 
OH  8XA  POUODES — (continued.) 

I068  by  another  ship's  ranoing  down  ship  inmiredy  198 
Lois  hy  Fire. 

ship  and  goods  burnt  at  sea,  198 

the  like  in -another  form,  ib. 
Lass  ly  Capture, 

loss  by  capture  of  ship  and  goods,  194 

for  total  loss  of  ship  and  freight  by  captore,  finr  ezpenses  incured  in  endeavoring  to 
regain  it^  194 

total  loss  of  goods  by  captore  and  re-oaptore,  ib. 

Ices  by  being  firod  npon  and  sunk  by  enemy,  195 
'  total  loss  of  goods,  ship  compelled  to  go  into  Cadis,  oonfiscated  by  Ipng  of  Spain*  196 
Jjoes  by  Arrest  of  Detainment, 

ship  detained  on  coast  of  America,  197 

loss  by  ship  being  seized  by  savagesi  ib. 
Loss  hy  Pirates. 

ship  taken  by  Americans,  then  considered  as  rebels,  197 
Loss  by  Thieves. 

ship  damaged  on  vojrage  by  unknown  persons  and  robbed,  196 
Loss  oy  Barratry. 

by  barratry  of  master  and  mariners,  198 

t£e  like  in  a  more  general  fonn.  ib. 

loss  by  patting  in  smuggled  goods,  199 

ahip  confiscated  by  master's  taking  hei  into  boalile  p(>rt.  »^ 
Average  Losses. 

far  ayenge  loss  of  goods  damaged  by  sea  watef ,  200 

ship  stranded  and  cUsabled,  and  obliged  to  be  unloaded  and  piloted,  202 

for  rateable  part  of  expense  in  endeavoring  to  reoover  ship,  208 

&e  ship  damaged  by  bad  weather ;  her  cables,  maato,  &e.  eut  away ;  plaintiff  obliged 
to-  pay  salvage,  &c.  ib. 

where  ship  sprung  a  leak,  and  forced  to  put  into  Xdabwii,  &e.  204 

average  loss  on  sugars  wetted  by  sea,  &c.  20& 

for  average  loss,  anchor,  &c.  out  away,  206 

ibr  average  loss  by  tackle,  &c.  burnt,  ib. 

for  average  loss,  goods  stolen  while  ship  detained  by  embaigo,  207 
Statement  of  Abandonment. 

where  pmntiff  abandoned  his  daim  to  ship,  207 
Statement  of  Adjustment. 

statement  of  adjustment  of  loss  in  an  action  on  policy,  208 
ov  uvB  pouoiBS,  208  to  216 

assumpsit  on  policy  against  insurer  underwriting  1^  agent,  208 

on  policy  on  life  of  third  person,  a^nst  Atlas  Company,  211 

covenant  on  lives,  against  Boyal  Exchange  Company,  541 
▲OAiNST  vnui.  • 

covenant  on  policy  against  fire,  by  executors  of  insurer,  againat  fin  offioea^  on  loss  after 
death,  586 

form  of  a  policy  against  fire,  1012 

mSLATINe  TO  POIICIBS  IN  QBNBBili. 

assnmpdit  for  effecting,  79 

assumpsit  for  premiums  of  insaraoee,  80 

PU1A8. 

in  covenant  on  policy  against  fire, 

goods  insured  nusdescribed,  9,  1012,  1017 
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POLICIES  OP  mSUBANCE— («m«ini««A) 
Dbolabations — (carUifmed.) 
PLKiB — (cofUinued.) 

that  goods  were  on  fire  at  tiie  time  of  making  policy,  1010 
that  goods  were  of  inflammable  nature,  ib.  . 

oravinff  oyer  and  nan  est  factum,  1012  [|1017 

that  nudntiff  did  not  giye  notioe  of  haying  insored  at  another  office,  1015, 
that  aefendant  did  not  waive  the  notice,  1015 
that  the  property  was  not  bomt,  ib. 
that  plaintiff  did  not  give  dne  notioe  of  loss,  ib. 

that  plaintiff  did  not»  as  soon  as  possible,  deliver  in  a  particular  of  loss,  1016 
that  plaintiff  made  a  false  affidavit  of  loss,  ib. 
that  plaintiff  refiised  to  deliver  a  partioular  of  loss,  1017 
PONE, 

writ  of,  on  tenant's  default  in  partition,  1391 
POOR, 

debt  on  17  Geo.  2.  c.  S.  s.  8,  for  reftuing  to  allow  parishioner  to  inspect  poor-rate, 

504  a. 
avowiy  fbr.poor-rate»  1067 
PORT  DUTIES, 

assumpsit  for,  52 

justification  of  seizure  for,  1094  a. 
POSSJ&SION, 

statement  in  aflBompsit  against  vendor,  for  not  ha^dng  tide  to  asmgn  his  lease  of  de- 
fendant's possession  of  leasehold  estate,  290 
statement  in  action  against  vendee  of  estate,  of  vendor's  possession  of  lease,  296,  9, 

801 
the  like  in  action  against  incoming  tenant,  of  outgoing  tenant's  possession,  805 
ditto  in  action  against  tenant  by  landlord  of  tenant's  possession,  307,  313,  494 
ditto  of  possession  of  bailment  (see  title  BetUee.) 
ditto  in  covenant  of  possession  of  leasehold  interest,  564 
ditto  in  trover,  885 

declaration  in  trespass  on  plaintiff's  possession  as  tenant,  866 
pleas  justifying  assault  in  defense  of,  1073,  4,  5 
when  party  must  not  merely  plead  he  was  possessed  of  estate,  1058,  xu  g.  1092/,  n. 

q,  1119,  n.  n. 
when  sufficient  to  plead  merely  poasesfiifm,  1073,  n.  m. 
demurrer  for  avowmg  on  possessory  title  only,  1261 
POSTEA, 

in  dower,  1821       • 
in  writ  of  r^t,  1886 
POUND  BREACH  (see  also  titles  JSioq^e.    S$$eue,) 
of  oatde  distrained  for  rent,  case  for,  782,  4 
the  like,  damage  foasant^  784,  5 
PRECLUDI  NON, 

form  of,  in  a  replication  in  general,  or  in  trespass,  1145;  1201 
PREMISES  (see  also  titie  JbtOUdi,) 

how  to  be  stated  in  covenant,  See.  550 
in  trespass,  867,  8 
in  ejectment^  878 
PRESCRIPTIONS  (see  also  titie  Oustam$.) 

declarations  for  not  cultivating  according  to  custom  of  country,  807  c. 
for  disturbance  of  common,  799 
for  disturbance  of  way,  807 
pleas  of, 

prescriptive  right  of  common  of  pasture,  1060, 1109     • 
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PBESCRIPnONS— (cow^inwd) 
pleas  of — (conHnued.) 

common  pur  ccnae  de  vicinage^  1110 
common  of  estoyers,  &o.  1115 
right  of  way  by  a  freeholder,  1118  a. 
the  like  by  a  copyholder,  1120 
right  to  tdke  water  from  a  well,  1127  h, 
right  to  port  duties,  and  to  distrain,  1094 
li^t  of  free  fishery,  or  common  of  fisheiy,  1108 
replications  to, 

general  roles  as  to  mode  of  denial,  1195,  1212 
denial  of  prescriptive  r^ht  of  common,  1195, 1211, 12 
stating  prescription,  llv9 
rejoinder,  re-asserting  right  of  common,  12S2 . 
traversing  right,  1283 
PRESENTMENT,       ^ 

of  protnissory  noto,  stated,  117, 119 
of  bill  of  exchange  to  acceptor;  156,  7,  162 
of  bill  payable  at  a  particular  place,  158, 16ft 
PRISONER, 

declaration  against,  in  actoal  or  supposed  euBtody  of  the  manihal,  14 
to  detain  one  in  vacation,  in. 
in  actoal  custody  of  sheriff^  ib. 

against  two,  one  in  custody  of  sherifl^  and  oAier  of  manihal,  ib» 
actions  for  escape  oif  (see  tide  Eieape,) 
FRIVT, 

case  for  not  emptying  same,  &o.  772 
PRIZE  MONEY, 

assumpsit  for,  67 
PROBATE  (see  titie  Profert.) 
profert  of  will,  35,  141 

proof  of  will  pleaded,  591  ' 

PROCESSION, 

indebitatus  assumpsit  for  use  of  seali  to  view,  48 
PROCLAMATION, 

statement  of  proclamation  made  to  aTcrid  a  fine,  682 
EROPERTS, 

of  will,  35, 141 

by  a  surviving  executor,  104 
by  an  executor  of  an  exeeutor,  85  « 

of  letters  of  administration,  ib. 
of  bonds,  or  deeds,  in  E.  B.  or  0.  B.  486, 480 
excuses  for  not  stating,  439 
of  indentures  in  covenant,  517 
of  exemplification  of  letters  patent,  580,  764 
demurrer  for  not  stating  profert  of  lettere  of  administration,  124V 
for  not  making  profert  of  a  deed,  1251 
PROPITS.  ♦ 

declaration  on  policy  on  expected  profits,  184 
PROMISE,  OB  CO](fTRACT  (see  tide  Assumpsit) 
how  stated  in  common  assumpsits,  87,  8 
in  debt,  885 
PROMISSORY  NOTES  (see  also  titie  BiOs  of  JBrekon^.) 
assumpsit  on, 

payee  against  maker,  on  note  payable  generally,  115  to  148 
againsfone  of  makers  of  joint  and  several  note,  116 

Vou  m.  59 
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PROMISSORY  NOTlE&^earUmued.) 
assumpsit  on — {continued. ) 

on  note  made  bj  a  firm,  ik  ' 

where  note  was  made  bj  one  partaer  in  namt  of  ttm,  ib. 

on  note  made  by  an  agent,  lt7 

on  note  wrongly  dated,  ib. 

on  note  payable  at  partioalar  plaoe,  ib. 

on  note  payable  on  denuid,  119 

on  note  payable  by  iqstelANii1is»  wheie  wbole  dii0|  <m  one  dsfindt,  120 

for  one  instalment,  121 

the  like  for  sevecal,  instalments  doe,  Sx 

on  note  fer  leas  than  Jti,  3» 

on  note  made  abroad  for  payqtent  of  goSders,  122 

on  note  payable  on  continj^eoBj  of  dh^'s  amyal»  128 

on  note  payable  on  coming  of  age,  ib. 

payee  against  maker,  payable  after  death  of  another,  124 

first  indorsee  against  maker  of  note,  payable  generally,  ib. 

the  like  on  note  payable  at  paitioular  place,  125 

second  indorsee  against  maker,  126 

short  indorsement,  127 

on  note  iiidomedL  ht  rmiatt  after  pari  payment,  128 

by  indorsee  of  executor  against  maker,  ib. 

by  indorsee  of  administrator  after  death  of  payee,  129 

b^  bearer  of  W)la  pajBbfe  to  E.  F.  or  bearor,  130 

by  bearer  of  cauntry  bank  note  payable  in  town  or  oooiitry,  ib. 

first  indorsee  against  indorser,  131 

first  indorsee  against  indorser,  whem  no  dfeota^  138 

by  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorsee  where  maker  could  not  be  found,  134 

by  surviving  payee  against  maker,  ib. 

pyee  against  surviving  maker,*135 

by  husband  and  wife,  on  note  payable  to  her  wUlsi  aola^  136 

by  an  executor  on  note  payable  to  wife  of  testator  before-  marriage,  she  not 
ing  indorsed  it,  ib. 

by  husband  alone,  on  noto  made  to  "wife,  186 

against  husband  and  wife«»  oahcr  note  b«fefcr  maniaige,  ib. 

by  assignees  on  note  payable  to  bankrupt,  137 

by  trustees  of  a  friendly  sociely,  138 

by  executor  or  administrator  of  payee  •agasnsic  maker,  140 

by  executor*  or  administrator  on  prooufle  sinM  deadi»  ib, 

the  like  in  another  form,  stating  probate,  141 

payee  against  the  execute  ojr  adnunistiailor  of  maker,  142 
debt  on  payee  against  maker,  388 

trover  for,  836  ^ 

plea  of  account  stated,  and  delivetyv  926 
selrofir  on,  938^ 
PROTEST, 

for  non  acceptance,  stated,  173  ^ 

drawer  against  acceptor,  where  hOl  pii  ntprm  prehti  by  a  iluid  peifon,  lOS,  176,  7 
for  non-payment,  stated,  172 
PROTESTANI)0, 

in  trespass  of  writ  and  warrant,  1204 

in  replication  in  assomprit  c£  Mkiestj  hi  iitfnfcBBmii  U66  a.  I 
PROUT  PATET  PER  RECORDUM, 
reference  to^Jnilgmettt,  417»  488 
to  a  record  of  commitm«Bt,  420  * 
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PBOUT  PATET  PER  JIECOKDUM— (confintiedL) 

to  a  reoognizanoe,  473,  476 

to  a  private  statate,  580 

to  letters  patent,  ib. 

to  a  writ  and  return,  420 
PUBLIC  HOUSE  (see  tittle  Barkeeper.) 

asBompBit  for  good-will  of,  and  bosiness,  40 

against  publican  for  not  making  title  to  lease,  &c.  290 

the  like  against  vendee  of  lease,  tec.  for  not  completiiig  puehase,  &c,  296 

dase  for  misrepresenting  the  vahie,  &o.  of,  ib. 

plea  jastifTing  plaintiff's  removal  from,  1074 
PUBLIC  WAY, 

plea  justifying  trespasses  under  rigbt  to,  1116,  1118 
PUIS  DABREIN  CONTINUANCE, 

plea  in  bank  and  before,  return  of  tbe  vemre  mM  dairrein  eaniinuance  of  release 
'  not  at  the  aouEes,  1288 

the  like  at  the  assizes,  ib. 

plea  in  bank  by  executor,  of  judgment  recovered  against  hin,  1239 

plea  at  nin  prius  of  judgment  recovered  in  assumpsit,  tco,  against  defendant  as 
executor,  1240 

affidavit  of  the  truth  of  such  plea,  1241 

plea  at  sittings  after  term,  at  Guildhall,  after  release,  ib, 

plea  at  sittings  before  term,  adjourned  from  ritUngs  after,  1241 

plea  in  C.  P.  at  Guildhall  of  defendant's  bankruptcy,  1243    ' 

plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244 

plea  of  release  puis  darrein  contifiwmee  pleaded  at  the  asaiieSi  1144  «. 

affidant  of  truUi  of  plea,  puis  darrein  eaniimumce,  1245 

replication  in  bank  to  plea  of  release,  that  it  was  obtained  bjr  fraud,  ib. 

QUAKERS'  MEETING,  trespass  fw  turning  plaintiff  oat  of,  853 

QUANTITY,  .  -         . 

demurrer  for  not  specifying  the  quantity  of  goods,  See,  distrained,  1251 
QUANTUM  MERUIT  COUNT, 

in  assumpsit,  / 

form  of  the  count  in  general,  37 
statements  of  di£Eerent  debts,  39  to  114,  (see  title  Auumpsit') 

in  debt,  385 

statements  of  different  debts,  (see  title  Assumptiit.) 
QUIET  ENJOYMENT,  , 

assumpsit  against  publican  for  not  having  title  to  ttstof^  his  lease,  290 

covenant  against  vendor  for  breach  of  good  title,  whereby  plaintiff  ejected,  456 

covenant  against  lessor  for  not  paying  quit  rent^  550 
QUI  TAM, 

commencement  of  declarations  in,  13,  18 

conclusions  of  declarations  in,  17,  19 

declarations  in  debt,  qui  tam^  and  observations,  506  to  516,   (see  titles  IMu, 
Statute,) 

plea  of  nil  debet  in,  951 
QUIT  RENT, 

covenant  by  lessor  against  lessee  for  not  paying,  559 

cogmzanoe  for,  1050 
QUOD  (HIM,  dem«mr  for  dadanag  wi^^  in  <i«8p«^ 

REAL  PROPERTY, 

assumpsH  relaling  to,  287  to  814 
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BEASONABLB  TIME, 

averment  of  elapse  of,  265,  296,  272,  828 
REBUTTER, 

form  of,  denying  waiver  of  notaoe  to  quit,  1286 
RECAPTION  OF  GOODS, 

]dea  josdfying  trespass  in  taking  tfaem,  1180 
RECONIZANOE  (see  also  title  Judffmmt.) 
on  bail,  debt  on, 

on  a  reooenizanoe  hj  bill  in  K.  B,  472 
tbe  like  where  action  against  principal  was  hj  original,  474 
on  recognizance  in  0.  P.  475 
on  recognisance  taken  before  C.  J.  at  chambers,  477 
on  recognizance  of  bail  in  err^r  given  in  C.  P.  at  Lancaster,  478 
on  recognizance  of  bail  in  error  in  0.  P.  taken  before  a  jndee,  479 
on  recognizance  of  bail  in  error  firom  K.  B.  or  Exchequer,  ib. 
on  recognizance  taken  before  commissbner  in  iAxmtrj,  479  a. 
pleaa  in  debt  on, 

nul  tiel  record,  994 

no  ea,  9a,  995 . 

death  of  principal  before  retom  of  ea.  sa.  ib. 

debt  levied  hjji.fa,  against  principal,  980 

on  a  recognizance  of  bail  in  error  that  puis  darrein  eoniinuanee  die  debt 

was  levied  hjfi.fa,  on  the  principal,  996 
other  pleas,  9W  a. 
replications, 

to  plea  of  no  co.  sa.  against  principal  setting  ont  ea,  sa.  1182 
to  plea  of  death  c^  principal  before  retom  of  ea.  so.  statmg  ca.  sa.   1183 
plea  of  set-off  on,  985 
RECORD, 

debt  on,  472  to  487,  (see  tides  Judgment.    Reeognixance. ) 
pleas  to  debt  on,  994  to  996,  (see  also  titles  Judgment.    Beeognizanee.) 
replication  to,  1181 

rejoinders  denying  record  of  writ,  1224 
r^rence  to  (see  title  Prout  Patet  per  reeordum.) 
verification  by,  in  plea,  980,  985 
verification  by,  in  a  replication,  1181,  1188 
record  of  hisi  prius  in  writ  of  right,  1879 
record  of  final  jndgment  in  writ  of  right,  1885 
record  of  final  jndgment  in  partition,  1897 
REGORDARI  FACIAS  LOQUELAM, 

statement  of,  467 
RECOVERY,  FORMER  (see  title  Judgment  Beeotmred.) 
RECOVERY  SUFFERED, 

pleaded,  with  deed  to  lead  nses  of,  582 
the  like  more  fnlly  pleaded,  588 
REDDENDUM  (see  tide  iSeia.)  ^ 

statement  ci,  in  covenant,  550 
REFEEUBNCE  (see  also  title  Proferi.) 

to  polknr  of  insorance,  and  memoranda,  179 

to  conditions  of  sale,  292  * 

to  award,  897 

to  record,  417,  See.  (see  tides  PrmU  Patttper  Beeardum.  Seerod.) 

to  lease,  651 

to  private  statate,  680 

to  tetten  patent^  ib. 
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IXfOINBERS, 

in  general,  1219 

m  aaBampdt,  (see  title  Assumpsit ,)  1220  to  1225 
in  debt,  (see  title  Deht,)  1226 
replicatioQ  in  replevin,  (see  tide  Beplevinf)  1228  to  1231 
in  tzespass,  (see  title  Tresptus,)  1282 
RELEASE  (see  titles  Accord  and  Sciisf action.    Lease  and  Belease.) 
lease  and  release  pleaded,  578 
plea  of  release  of  action,  930 
replication  thereto  non  est  factum,  1157 

that  release  obtained  by  firand,  ib. 
plea  of  release  puis  darrein  continuance  not  at  the  assizes,  1288 
the  Uke  at  the  assizes,  ib.  1244  a  ^ 

the  like  at  sittings  after  term  at  Guildhall,  1241 
the  like  at  sittings  before  term  adjonmed  from  nttinn  after,  1242 
replication  thereto,  that  release  obtained  by  firand,  1245 
iEMAINDER  (see  tiUe  Reversion.) 
in  fee  in  a  copyhold,  pleaded,  569 
season  in  fee  in  reversion,  pleaded,  568,  1833, 1865,  6 
KENT  (see  also  title  Landlord  and  Tenant.) 
asBompeit  for, 

of  a  house  and  land,  41 

of  a  fishery,  42 

of  a  way,  ib'. 

of  a  pew,  43 

of  seat  to  view  procession,  ib. 

of  a  tennis  oonrt,  &K).  44 

of  an  inn,  ib.  % 

for  double  rent,  45 

of  pasture  land  and  eatage  of  grass,  ib. 

of  premises  and  praddial  tithes,  46 

of  lands,  with  right  to  take  tithes,  ib. 

for  unfurnished  lodgings,  47 

of  famished  lodeings,  ib'. 

for  board  and  lodging,  48 

for  warehouse-room  m  goods,  ib. 

for  the  standing  of  a  chaise  or  carriage,  49 

for  the  moorage  of  ships,  ib.  * 

for  agsitment  of  cattle,  69 

for  l^ging  and  necessaries,  ib 

passage  on  board  ship,  68 

on  promise  to  pay  rent  if  plaintiff  would  withdraw  a  distress,  258 

against  landlord,  for  not  indemnifying  tenant  fcom  ground  rent,  814 
debt  for, 

on  a  lease,  430  use  and  occupation,  481 

on  a  lease  against  assignee,  522  b. 

double  value  for  holding  over,  493 

for  double  rent,  for  holding  over,  496 
covenant  for,  against  lessee,  549 

for  not  paying  galage  rent  557 

by  lessee  for  not  paying  quit  rent,  659 
.     case  for  Ulegal  distranea  for,  717  (see  tide  Distress.) 

against  sheriff,  on  8  Ann.  o.  14,  for  not  leaving  year's  rent,  818  b 
plea  of,  set-off  for,  936,  938 

riens  in  arrear,  992 
avowries  and  cognizances  for,  1047  to  1057  (see  title  Avowry.^ 
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B,ENT,— (continued.) 

plea  in  trespass  justifying  under  a  disbress  for,  1094 

the  like  where  goods  frandulenlily  removed,  1187 

jpleas  in  bar  to,  1189  to  1191  (see  title  JRmlevin,) 
REPAIRS  (see  titles  Covenant.    Landlord  and  IknOnt.) 
REPLEVIN, 

DXOLARATIONS, 

in  K.  B.  or  C.  P.  843      . 

in  the  oonntj  court,  846 
Atowrdbs,  Rbgognizancbs  todeolantioDsin,•' 
non'cepxt)  1042 

oommenoement  of  an  avowry,  ib. 

commeneement  of  a  cognizance,  ib. 

oommenoement  of  an  avowiy  by  one*  and  oogmianoe  by  aiioihery1048 

commencement  of  a  second  avowry  or  eogunnee,  ib. 

conclusion  of  an  avowry  or  cognizanoe,  ib. 

pica  in  bar,  property  in  defendant  or  a  stranger,  1044 

the  like  in  another  form,  ib. 

eepit  in  alio  loco,  with  avowry  for  retom,  1046 

that  the  defendant  took  the  damage  feasant  in  another  closer  1046 
For  Rent, 

common  avowry  or  cognizance  for  rent,  on  11  Qeo.  2.  c.  ld»  s.  22,  1047 

the  like  in  a  more  general  form,  1048 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  form,  being  a  cognizance,  1049 

tbe  like  in  another  form,  1D60 

cognizance  for  a  quit  rent,,  ib.  ^ 

cognizance  where  rent  payable  at  so  much  per  fusre,  &o.  1061 

avowry  where  goods  distrained  under  8  Ann.  o.  14.  ib. 

under  distress  for  rent  or  common  appurtenant,  1062 
where  goods  fraudulently  removed,  1063 

avowry  for  double  rent,  plaintiff  holding  over  after  notice  to  quit  given  hj  him 
on  11  Gfeo.  2.  c.  19,  1064 

cognizance  as  bailiff  of  executor,  under  82  Hen.  8.  o.  37,  1065    * 

by  one  teiiant  in  common  for  rent  due  to  him,  1066 

cognizance  by  him  as  bailiff  of  other  tenant,  1067 
•For  Poor's  Rate, 

avowry  for,  1067 
For  Damage  Feaeomt,  ^ 

avowry  by  a  freeholder,  under  a  distaress  damage  feasant^  1068 

the  like  by  a  tenant  frmn  year  to  year,  the  lessee  b^ng  a  freeholder,  ib. 

the  Uoa  as  a  copy  holder,  or  as  his  tenant,  1069 

avowry  for  a  distress  damage  feasant  by  a  commoner,  ib. 

prescriptive  right  of  coamon,  1060 

PLIAS  IN  BAB  IN, 

In  general, 
similiter  non  to  cqnt,  1188 
oommenoement  of  a  plea  in  bar  to  an  avowry,  ib. 
the  like  to  a  cognizanoe,  ib. 
the  like  to  an  avowry  and  cognizance,  ib. 
commencement  of  a  second  alea  in  bar  by  leave,  &o.  ib. 
conclvsioa  to  'die  ooontry,  1189 

conclusion  with  a  verification,  ib.  «.. 

the  like  to  an  avowry  and  cogninmce,  ib.  . 
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BXFLSVm— (continued. ) 
Plrab  in  BA&  IK — {contimted,^ 
Far  Rent. 

larayerae  of  demise,  1180 

no  rent  in  airear,  1190 

that  defendant  was  not  bailiff,  ib. 

that  the  landlcMrd  by  the  dendae  fMffted  with  all  his  intorett  in  the  premisss,  leaving 
no  reyenion  enabling  him  to  distrain,  ib. 

payment  of  xent  to  ground  landlord*  ib. 

no  rent  in  anear  as  to  part  and  tender  as  to  the  residue,  lldl 

erietion,  1192 
Damage  feaeant. 

to  avowry  damage  featant  by  fi:eeholder,  denial  of  his  title^  1192     * 

to  avowry  damage  fecuant  by  tenant,  ttavwse  of  the  demise,  ib. 

that  defendant  demised  locue  in  quo  to  jdaiatifl^  ib. 

to  an  avowry  for  distress  doomage  feoManJty  defeet  of  feneeSi  119d 

the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 

the  like  locue  in  quo  adjoining  a  eommon,  1198  • 

that  plaintiff  had  a  right  to  common  in  locus  in  quo,  1199 

tender  of  amends  before  impounding,  ib. 

KSPUCATIONS  IN, 

in  general,  1228 

similiter  to -plea  in  bar  ooncludiog  to  the  conntiy,  ib. 
commencement  of  a  replication  in  replevin,  ib. 
conclusion  to  the  country,  ib. 
with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
to  plea  in  bar  of  a  tendor,  a  subsequent  demand^  &%.  1229 
to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  qnit^  ib. 
to  plea  of  defect  of  fences,  denial  of  oUigittion  to  repair,  1280 
i^e  like,  denial  of  defect  of  feneee,  ib. , 
Bbjoindbbs  nr,  1235 

DittuftBBBa  for  not  describing  locus  in  quo  in  declaratioa,  1251 

specifying  number  oT  cattle  distiaiaed,  ib. 
for  avtfwing  on  possessory  tide  only,  1261 
BSPIiBTIN  BONDS, 

declarations  on  and  relating  to, 
debt  on, 

by  assignee  of  sheriff  where  proeeedin|^  removed  by  re.  fa^  lo^  456 
the  like  where  judgment  was  obtamed  in  county  court,  462 
the  like  where  puty  was  non  prossed  for  not  deolanuB^,  ib. 
case  for  not  taking  of,  750 

taking  inGniffieient  sureties,  754 
pleas  to,  in  genetd,  983 
BEFLIOATIONS, 

in  abatement^  1142,  8,  (see  title  Abatement.) 
in  bar, 

estoppel,  1144 
special  similiter,  ib. 
.  in  general,  1144,  5 

commencement  of  repHcation  to  special  plea^  1146 
the  like,  suggesting  aeath  of  one  of  deMndaiitH>  since  plea»  ik 
oonclu^on  to  the  country,  ib. 
with  a  verification  in  assumpsit,  ib. 
in  assumpsit,  1146  to  1169,  (see  tide  Assun^mt.) 
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KBPLI0ATI0N8— (cjofiftnwrf.) 

in  debt,  1170  to  1184,  (see  tide  Debt.) 
in  oovenant,  1185 
in  ease,  1186 

pleas  in  bar  in  replevin,  1188  to  1200,  (see  tiUe  Replevin,) 
m  trespass,  1201  to  1212,  (see  title  Trespass.) 
new  assignments,  1218  to  1228,  (see  title  New  Assignments.) 
REQUEST, 

statement  of  in  pleading,  of  a  general  request  <Hr  seepe  licet  requisitus,  91   * 

special  request,.  91,  822 . 
RESALE, 

and  loss  stated,  298 
RESCUE  (see  also  title  Povnd^Breaeh.) 

of  cattle  distrained  for  rent,  case  for,  782 
of  cattle  distrained  damage  feasant,  case  for,  784 
of  a  person  arrested  on  mesne  process,  case  for,  7i86  ' 
RESPONDENTIA, 

assumpsit  on  insurance  on  money  lent  on  respondentia,  186 
RETAINER, 

plea  of  by  an  executor,  946 
RETRAXIT, 

plea  of  judgment  of  retraxit  in  former  action  for  same  cause,  980 
lETURNS,  (see  also  tities  Scde.     Wnt.)     ' 
case  for  fEdse  return  to  latitat,  740 

to  fieri  &cias,  748,  760 
pleaded  by  sheriff,  1087     . 
non  est  inventus,  1153 

statement  of  return  to  process,  1163,  note,  1161,  note, 
by  sheriff  to  writ  of  dower,  1813 
by  sheriff  to  writ  of  grand  cape,  1814 
by  sheriff  to  writs  of  summons,  &c.  1378,  &o. 
by  sheriff  of  partition  made,  1396 
REVERSION, 

estate  in  fee,  or  in  a  term,  or  in  a  copyhold  pleaded,  668 

case  for  injury  to  reyersionary  interest  in  goods,  767 

case  by  reversioner  against  stranger,  for  damage  to  house  in  possesion  of  tenant  777 

case  by  reversioner  m  stopping  up  a  chimney,  778 

case  against  tenant  for  waste,  bad  husband^,  784,  5 

case  for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  his  meadow,  794 

case  by  reversioner  for  stopping  up  a  way,  810 

plea  in  bar  in  replevin  that  the  l^dlord  parted  with  his  reverffloaaiy  interest,  1190 

REWARD,  mm 

assumpsit  for  a  reward  oflEbred  for  taking  a  prisoner  who  had  escaped,  256 
tiie  like  for  a  reward  advertised  for  discovenng  an  oflfender,  257 
the  like  on  promise  if  plaintiff  would  arrest  a  folon,  ib. 
MEN  IN  ARRERE, 

plea  of,  to  debt  for  rent,  993 
plea  of,  in  bar  to  avowry  for  rent,  1190 
RIEN  PER  DESCENT,  or  DEVISE, 
plea  of,  by  heir  973 

by  devisee,  974 
replication  to  plea  by  heir,  that  he  had  assets,  .1174 

the  like,  assets  before  commencement  of  the  suit,  ib. 
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BIQHT,  WRIT  OF, 
Proceedings  in, 
pr€tcipe  for  writ,  at  the  soit  of  a  husband  and  wifc,  1866 
writ  of  right  quia  dondnus  r^miiU  ^tirunn,  ib* 
warrant  to  the  bailiff,  1356 
the  hm  of  Ike  bailiff's  flammoBS,  ib. 
sheriff 's  return  indorsed  on  writ  of  right,  1857 
return  indorsed  on  writ  of  right,  ib. 
form  of  entry  of  common  essoign,  ib. 
rule  given  by  clerk  of  the  essoins  on  that  ooca8ion»  ibu 
entry  of  adjournment  of  tenant^  essoign,  1858 
other  form  of  entry  of  adjournment  of  essoign,  ib. 
writ  of  grand  cape,  ib. 
sheriff's  return  indorsed  on  this  writ,  ib. 
count  by  husband  and  wife  on  seisin  in  right  of  wife,  1859 
count  in  writ  of  right,  on  demandant's  own  seiaini  ib. 
count  on  seisin  of  demandant's  father,  1860 
another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 
count  on  seisin  of  plaintiff's  father  and  mother,  in  ri§^t  of  mother,  1861 
count  by  heir  of  devisee,  ib. 
form  of  demanding  view  after  count,  1862 
the  like  in  another  form,  1868 
demand  of  view  in  an  another  form,  ib. 
writ  of  view,  ib. 

tiie  like  writ  of  view  in  another  ferm,  1864 
return  that  defendant  has  had  a  view,  ib. 
return  that  demandant  did  not  appear  to  show  the  land,  1866 
entry  of  prayer  in  aid,  ib. 
plea  deducing  title  of  renuunder-man,  and  praying  his  aid,  ib. 

Slea  praying  in  aid  the  remaindep-man,  1866  m 

emurrer  for  pleading  aid  prayer  after  general  imparlance,  1868 
joinder  in  demurrer,  1369 
summons  adjungendum  auxSium^  ib* 
the  return  to  the  above  writ,  ib. 
otitry  of  essoign  de  uUra  metre,  ib. 

copy  of  affidavit  annexed  to,  and  filed  with  above  easoign,  1871 
appearance  of  payee,  ib. 
appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayee,  and 

prayer  of  imparlance,  ib. 
general  mise,  or  plea  and  tender  of  demy  mark,  1872 
tender  of  demy  mark,  1873 

mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  damy  mark,  where  demandant 
counted  upon  ancestor's  seisin,  ib. 

Slea  denying  ancestor's  seisin,  1374 
enial  of  descent  to  the  deaumdant,  ib. 
rule  of  court  for  striking  out  special  plea,  and  pleading  mise  on  terms,  1876 
jprmcipe  for  a  writ  of  summons,  1376 

writ  of  summons  to  knights  to  elect  grand  asaae  into  bank,  or  at  the  assises,  ib 
writ  to  sherilb  to  stunaaon  four  knights  to  elect  gnmd  aasiae  or  Jniy,  1877 
alias  writ  of  summons  of  four  knights,  ib. 
return  of  alias  writ  of  summons  of  four  knights,  1878 
writ  of  venire  fadcUt  ib. 
writ  of  habeas  corpora  recognitorum;  1879 
record  of  nisi  pritis,  ib. 
award  of  summons  of  four  knights,  ib. 
Vol.  ni.  60 
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BIGHT,  WEIT  OF— (conftnwrf.) 
Pbocesdings  in — (continued.) 

continuance  by  vice  comes  non  misit  breve,  1880 

cUias  summons  awarded,  1380 

further  continuance  by  vice  comee  non  misit  breve,  ib. 

piuries  summons  awarded,  ib. 

return  to  writ  of  summons,  no  knights  in  county,  four  othen  sananxmeij  ib. 

appearance  of  other  four  persons,  l381 

sheriff  commanded  to  have  grand  assixe  in  bank,  ib. 

respite  for  default  of  recognitors,  ib. 

form  of  oath  on  grand  assixe,  ib. 

entiy  of  proceedings  on  plea  roll,  ib. 

summons  of  knights  awarded,  1882 

nisi  prltis  awarded,  ib. 

return  by  sheriff  that  no  knights  in  eotmfy,  and  that  he  bad  sommoned  four  other  per- 
sons. 1380,  1382 

appearance  of  four  persons  so  summoned,  1880, 1882' 

award  of  alias  summons  of  four  knights,  ib. 

continuance  by  vice  comes  non  misit  brevCt  ib. 

award  of  seoond  cUias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  lour  knights,  or  (bxa  lawful  men,  ib. 

sheriff's  return,  no  knights  in  county,  and  four  otbers  summoned,  ib. 

swearing  of  four  knights,  1384 

election  of  recognitors,  ib. 

judgment  when  prayee  in  aid  makes  de&ult  upon  retotn  of  the  alias  summons,  ib. 

judgment  after  mise  joined,  ib. 

judgment  for  demandant,  ib. 

judgment  for  tenant,  1385 

record  of  final  judgment,  and  count  upon  writ  of  right  on  seisin  of  dem<ind«nt*s 
father,  ib. 

postea  for  demandant,  1386 
ROADS  AND  ROAD  CALLS,  (see  title  Way.) 

assumpsit  for  calls,  53  (see  title  Canal  Cmt.) 

debts  for  calls,  special,.  300 
RULE  OF  COURT, 

rule  to  pay  money  into  court,  pleaded,  600 

composition  by  rule  of  court  in  a  penal  action  pleaded,  997 

rule  for  striking  out  special  plea  in  writ  of  right,  1375 


SAILOR  (seo  tidea  ag)iain.     Skip,) 

assumpsit  by,  for  his  wages,  against  captain  or  owner,  65 

for  short  allowance  money,  66* 
.  for  not  suffering  mariner  to  go  as  boatswain  in  deflftndant's  ship,  325 
covenant  on  indontare  of  apprenticeship  to  %  mariner,  by  apprentice,  for  not  tmoding, 

&c.  522 
plea  justifying  moderate  correction  of,  1072 

trespass  by  master  for  imprenrng,  wherel^  ahqp  preTentea^prDoeeding  on  TOjage,  te. 
862 
SALES, 
Indsbitatus  Assumpsit  sdiAtino  to,  . 
Respecting  Real  Property,  for  ' 

a  freehold  estate  sold  and  conveyed,  89 
a  copyhold  estate  surrendered,  ib. 
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ihLEB-^-(eoniinved.) 
Itohbitatus  Assutfpsii  kslatdxq  to — (ctmlinued.) 
a  leasehold  esfcate  raid  and  assigned,  ib. 
a  good-^l  of  business,  40 

a  good-wiU  of  a  publio-honse,  and  plaintiff's  busmeas  iheTein,  ih. 
fixtures  by  outgoing  against  incoming  tenant,  40 
pagtnre  limd  and  eatage  of  the  grass,  45 
the  nae  of  premises  and  prsedial  tithes,  46 
the  use  of  lands  with  right  to  take  tithes,  ib. 
Respecting  Pergonal  property  for, 

goods  sold  and  detivered  to  the  defendant,  55 
goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 
goods  bargahied  and  spld  to  defendant,  generally,  ib. 
a  crop  of  grass  or  turnips,  &o.  bargained  and  sold,  57 
necessaries  found  and  provided  for  defendailt,  59 
necessaries  found  and  provided  for  third  persons,  ib. 
horsemeat  and  stabling,  ib. 
a^stment  of  cattle,  ib. 

\8SUMPSIT   SPECIAL,  RIELATINO  TO, 

Sdle$  of  Good$^ 

for  not  delivering  bill  of  exchange  for  goods  sold,  261 

on  contract  of  sale  and  return  for  not  returning  or  paying,  268 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  goods  sold  at  auction,  265  . 

the  like  where  there  has  been  a  re-sale,  267 

for  not  delivering  goods  within  a  specified  time,  268 

tat  not  delivering  goods  at  a  particular  place,  270 

speciid  damage,  by  reason  of  non-delivery  of  goods,  272 

for  not  providing  another  horse  or  returning  money  where  unsound,  278 

on  promise  to  pay  money  on  exchange  of  horses,  274 

on  warranty  of  a  horse  to  be  sound  and  free  from  vice,  279 

on  warranty  on  exchange  of  horses,  281 

for  not  furnishing,  &o.  good  hams,  282 

on  false  warranty  of  bank-note,  286  ^ 

against  agents,  &c.  for  negligence  on  sales,  (see  title  Agent.) 

for  not  returning  casks,  or  paying  for  them,  835 
Sahs^  S^e.  of  Lcmds^  S^c, 

against  tenant  for  not  using  premises  in  a  husbandlike  manner,  and  according  to  cus- 
tom of  country,  808 

breach  for  ploughing  up  grass  land,  and  cropping   land,  without  manuring  same, 
310 

for  taking  suooessiye  crops  without  manuring  land,  ib. 

against  tenant,  for  ktoping  and  leaving  premises  out  of  repair,  311 

against  landlord,  for  not  ind^mnifyipg  tenant  from  ground-rent,  818 

against  vendor  of  estate  for  not  making  title,  287 

general  count,  for  not  making  a  good  title  to  premises  for  residue  of  term  within  reason- 
able time,  289 

against  pnbHcan,  for  not  having  title  to  assign  his  lease,  290 

by  vendor,  for  not  completing  purchase,  and  paying  loss  on  re-sale,  291 

against  vendee  on  public-house  agreement,  299 

against -vendee  for  not  takings  fixtures  and  stock  in  trade,  290 

by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  valued,  801 

the  like  in  another  form,  805 

the  like  for  fixtures,  807 

landlord    against  tenant,  for  breach  of  express    agreement  to  oonsume  stiaw  oir 
premises,  ib. 
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* 

SALES— (conftntMd) 

against  tenant  who  held  premiflea  in  question  after  end  of  base,  on  tenns  of  sach  leass, 
for  not  repairing,  &o.  807 

GOYSNANT  EELATINO   TO, 

on  deed  of  sale  by  heir  of  parohaser  against  exeoator  of  hnsbandi  on  oovenant  for  hf- 
tfaer  assnranoe,  and  for  not  levying  a  fine,  648 

against  vendor  for  breach  of  good  title,  646 

title  by  assignment  pleaded,  675 

by  surrender  of  leasehold  interest,  ib. 
by  bargain  and  sale  enrolled,  676 
by  lease  and  release,  678 
Cass, 

for  deceit  relating  to,  679  (see  title  Deceit.) 

for  infnngmg  copyrights,  ke.  by  sale,  760,  (see  tide  Chpyrighi.) 
SALVAGE,  • 

assumpsit  for,  68 
SAMPLE. 

as  to  sale  by,  282,  note 
SCHOOLMASTER  and  SCHOOLMISTBESS, 

assumpsit  by,  for  tuition.  Sea.  81  a. 

for  entrance  money,  82 

aasumpsit  by,  for  taldng  away  child  without  notice,  25&,  60 

case  for  keeping  a  slaughter-house  near  plaintiff's  school,  776 

for  accusing  ^vemess  of  fornication,  641  & 
SCIENTER  (see  tiUe  Ikceit.) 

stated  in  pleading,  and  notes,  696,  n.  698,  n. 
SCIRB  FACOlS, 

suggestion  on  roll  of  further  breaches,  on  8  &  9  W.  3.  in  order  to  grocmd  in* 
/a.  1288 

writ  of  set.  fa,  for  further  breaches,  1290 

declaration  where  defendants  appeared  to  the  second  set.  fa.  1292 

writ  of  inquiry  when  defendant  suffered  judgment  in  set.  fa.  1298 

inquisition  thereon,  and  final  judgment,  1294,  6 
SCOTCH  DECREE, 

assumpsit  on,  by  assignees  of  a  bankrupt,  246 

debt  on,  416 
SEARCH  WARRANT, 

case  agiunst  defendant  for  maliciously  proounng  and  causing  plaintiff's  house  to  be 
searched,  612  a. 
SECURITY  (see  titie  Guarantee.) 

against  attorney  for  not  taking  a  soflbnent  seourity  on  pniohaae  of  annuity,  881 
SEDUCTION. 

case  for,  648 

trespass  for,  866 
SEPARATE  MAINTENANCE  (see  titie  Busband  and  Wtfe.) 

covenant  on  deed  of,  by  trustee  against  husband,  626 
SET-OFF  (see  also  titie  Aecord  and  Satisfaction.) 

plea  of,  in  assumpsit, 

with  a  tender,  928 

in  ^eral,  981 

notice  of,  with  general  issue,  982 

plea  of,  to  action  by  executors  or  administrators,  988 

notice  of,  in  action  by  executors  or  administrators,  ib. 

plea  of,  to  action  against  executors  or  administrators,  988  a. 

notice  of,  in  action  against  executors  or  administrators,  ib. 

ika  of,  in  action  by  attignees  of  a  bankrupt,  &c.  988  6. 


UfDBX.  1491 

notice  of,  by  action  by  assignees,  &c.  933  h 

plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's  fiustor  as  a  principal, 
plaintiff  being  unknown  to  defendant,  and  that  at  the  time  of  the  contract  the  defend- 
ant had  a  setoff  against  the  factor,  989 
sabjeot-matter  of, 

on  a  judgment,  934 

on  a  recognizance  and  simple  contract,  935 

on  a  lease  for  rent,  936 

on  a  bond,  936,  969 

on  a  bill  of  exchange,  acceptance  by  plaintiff,  987 

indorsed  by  plainti£^  937 
on  a  promisoi]jr  note  made  by  pli^tiff,  938 
on  a  promisory  note  indorsed  by  plaintiff,  ib. 
for  use  and  occupation,  ib.  • 

*  for  work  and  labor  and  materials,  939 
for  goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 

for  other  debts,  (see  the  debts  stated  in  the  common  assumpsit  counts,  tiSe 
Assumpsit y  and  the  respective  heads  of  this  Index.) 
plea  of,  in  debt,  956  a.  {see  the  pleas  in  Assumpsit.) 
m  debt  on  bond,  968 

on  two  bonds,  setoff  on  two  bonds,  969 
in  covenant,  1021  • 
replications  in  assumpat, 
nil  debet,  1158 

nul  tiel  record  to  set  off  on  xecogniaaaoe,  ib. 
statute  of  limitationfl,  1159 

replications  in  debt,  1173 

SEVERALTY, 

seisin  of  estate  in,  pleaded,  569 

SHERIFF  (see  title  Sheriff's  Officer.) 

declaration  against  a  prisoner  in  custody  of,  14,  15 

against  two  where  one  in  custody  of  sheriff,  and  the  other  of  the  marshal,  15 
assumpsit  against  attorney  for  not  putting  m  bail,  whereby  sheriff  fixed,  374 
debt  against  sheriff  for  escape  under  a  ca.  sa.  416,  (see  title  Escape.) 
by  assignee  of,  on  bail  bonds,  445,  (see  title  Bail  Bond.) 
by  assignee  of  replevin  bond,  457 
on  32  Geo.  2.  o.  28.  s.  1  and  12,  by  party  grieved,  agunst  sheriff  for  extortion, 

ScQ.  501 
on  29  Eliz.  c.  4.  and  43  Geo.  8.  o.  46.  s.  5,  504 

on  23  Hen.  6.  c.  9.  qui  tarn  for  extortion,  and  for  refusing  to  take  bail*  SOP 
case  against, 

for  illegal  distresses,  717  to  726,  (see  title  Distress.) 

for  excessive  levies,  727  to  730,  (see  title  Levy.) 

for  escapes,  737  to  745  (see  title  Escape.) 

for  false  returns,  740,  748  to  750  (see  title  False  Return,) 

for  not  taking  replevin  bond,  750 

for  taking  insufficient  pledges  in  rerplevin,  754 

for  not  assigninfl;  bail  bond,  755 

on  8  Ann,  o.  14,  for  not  leaving  v«ar's  rent,  818 

on  23  Hen.  6.  c.  9,  for  refusing  bail,  821 

on  28  Eliz.  0.  4,  for  aztortion,  827 
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SHIPS  (seo  titles  Qaipiain,     OharUr-forty,    Freight.    Policy  of  Suuraneo.    SaibrJ} 

aasampsity 

for  demtirrage  (see  title  Demurrojfe.) 
for  mocyrage  of,  49 
for  hire  of,  60 
for  passage  gq  board,  68 
for  work  and  labor  with,  76  a 
case  for  negligence  in  managing  of,  718, 14 
case  for  slander  respecting  sea  worthiness  of,  641  k 
trover  for,  (see  tide  Trovjsr,)  835 
trespass  for  seizing  of,  862,  8 
SHIPWKECK, 

loss  by,  stated,  190 
SIGHT, 

assompdt  on  note  payable  after,  188 
SIMILITER, 

replication  of,  special  or  general,  1144,  6 
rejoinder  of,  1219 
SLANDER. 
declarations,  ^ 

For  libels f 
for  libel  indirectly  aconsing  plaintiff  of  perjniy  or  otiier  specific  ofl^nse,  620 
second  connt,  624 
third  count,  J625 

for  a  libel  directly  accnang  plaintiff  of  a  theft  or  other  specific  ofl^nse,  627 
for  a  libel  imputing  no  specific  offense,  or  imputing  want  of  moral  conduct,  627 
for  a  libel  of  plaintiff  in  his  profession  as  an  attorney,  for  a  libel  upon  himself  and 

another  in  his  mode  of  conducting  commis^on  of  bankruptcy,  629 
for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master,  in  a  letter 

to  a  person,  who  in  consequence  refused  to  take  him  into  his  service,  630  a. 
for  a  libel  in  a  newspaper,  6o2 
for  a  libel  in  a  letter,  ib.  ' 

for  a  libel  containing  distinct  passages  of  libellous  matter,  ib.   . 
For  verbal  Slander, 
for  slanderous  words  indirectly  accusing  plaintiff  of  a  specific  offense^  688 
second  count,  686 
for  charging  plaintiff  with  perjury  in  the  execution  of  a  writ  of  inquiiy,  with  a  spectM 

inducement  to  explain  the  words,  687 
for  slanderous  words  diiectiy  accusing  the  plaintiff  of  peijury  or  other  specific  oflEeoM, 

638 
second  count,  689 
for  words  slandering  plaintiff  in  his  office,  as  for  accusing  a  justice  of  the  peace  wUh 

having  pocketed  fines  forfeited  by  persons  convicted  by  him,  640 
for  words  slandering  plaintiff  in  his  profession,  as  for  slandering  an  attorney,  641 
for  aocusine  a  governess  of  fornication,  641  b. 

for  words  slandering  plaintiff  in  his  trade  as  by  calling  him  a  rogue,  &c  641  h. 
second  count,  641  a. 

for  words  imputine  insolvency  to  plaintiff  in  the  way  of  his  trade,  651  d 
by  keeper  of  bathing-rooms  for  words  imputing  a  propensity  to  commit  an  mmatoal 

crime,  spoken  in  answer  to  a  question  put  to  defendant  by  a  third  person,  641  y 
second  count,  641  ff 

for  slander  actionable  only  by  reason  of  special  damage,  641  g 
special  damage  that  plaintiff  lost  acquaintances,  &o.  641  i 
ror  slander  <^  title,  'm  procuring  a  third  person  to  attend  at  a  paUio  wactioa  zoom,  md 
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SLANDBR— (<:tm^ntM<i) 

dedantions — (eonHnuecL) 
For  verbal  slanaer—(eoniinued. ) 

filander  plaintiff's  title  to  the  estate  lie  was  aboat  to  sell  there,  641  «.  seoond  county 
641/. 
ftr  saying  to  a  person  who  was  aboat  to  hire  plaintiff's  ship,  that  she  was  broken  and 

onfit  to  proceed  to  sea,  whereby  he  refiisea  to  hire  ship,  641  L 
for  slander  where  the  words  are  spoken  ironically,  641  L 
for  slander  where  it  is  to  be  collected  from  question  and  cauwer,  641  /. 
Pleas  in  bar  in, 

that  phiintiff  was  gnilty  of  theft,  1031 

that  plaintiff  was  guilty  of  perjury,  1033,  1037 

that  plaintiff  was  insolvent,  1034 

de&ndant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plaintiff,  a  proctor, 

with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a. 
that  letter  was  sent  to  commanding  officer,  that  plaintiff  might  be  brought  to  a  court 

martial,  1037 

plea  to  declaration  for  libel  accuang  plaintiff  of  perjury,  that  plaintiff  did  perjure  him- 
self in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
Replication  de  injuria,  1186 
SOLE  TENANCY, 

plea  of,  in  dower,  1319 
SOLVH'  AD,  OB  POST  DIEM  (see  title  Ferment) 

plea  of  solvit  <id  diem  to  debt  on  money  bond,  974,  5,  6 
post  diem,  974,  5 
to  debt  on  annuity  bond,  ib. 
to  debt  on  bail  bond,  982 
to  debt  on  judgment,  996 
replication  denying  pleas,  1175 
SON  ASSAT7LT  DEMESNE  (see  titles  MoUiter  Manus  Imposuit.     Trespass.) 
plea  of,  generally,  and  notes,  1067 

moUiter  manus  imposuit  to  preserve  peace,  and  son  assault  dsmesns^  1069 
in  defense  of  defendant's  fatner,  &c.  1070 
assault  to  preserve  the 'peace,  1071 
.       replioations  to,  de  injuria,  Sco.  1201,  2 
STATUTES  (see  title  Uses.) 

title  by  private  starts  pleaded,  579 

commencement,  &c.  of  declarations  by  or  against  clerks,  &a  empowered  to  sue  under,  86 
asmsmpsit  for  double  rent,  on  11  Geo.  2.  c.  19.  s.  18, — 45 
for  calls,  under,  a  road  act,  53  .    . 

on  14  €ko.  3.  c.  78.  for  contribution  to  party-wall,  247  to  250 
dtAt  against  subscriber,  on  statute,  for  road  call,  390 

the  like  for  road  calls,  on  another  statute,  giving  a  general  form  of  declaring,  890 

for  canal  call,  under  a  private  act,  391 

Jjf  Party  yrieved,  , 

on  4  Oeo.'2.  c.  28,  by  landlord  against  tenant  for  double  value  for  not 
quitting,  493 
on  11  Geo,  2.  c.  19.  s.  18,-495 
on  11  Qeo,  2.  c.  19.  s.  3, — 495  a. 
on  9  Ann  c.  14.  s.  2, — 500  a. 
on  82  Geo.  2.  c.  28.  s.  1  &  12,  with  count  on  28  Hon.  6.  o.  9. 
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STATUTES— (<?ofili»ii€d:) 

against  bailiff  for  eztortion  and  for  treble  damages,  501 
on  29  Eliz.  c.  4,  and  48  Geo.  3.  o.  46.  s.  5,-504 
on  17  Geo.  2.  c.  8.  a.  8,  against  orerseerfor  refusing  inspectioa  of  poor 
rates,  504  a. 
hg  Common  Informer, 

on  28  Hen.  6.  c.  9,  against  sheriff,  for  refiising  to  take  bail,  and  for  eztor- 
tion, 509 
on  12  Ann.  s.  2,  c.  16,  for  nsosj,  512  to  516 
OoifDenatUf 

'  title  by  private  act  of  parliament  pleaded,  679 
statute  of  uses  pleaded,  578 
Oases  on  StattUes, 
on  2  W.  &  M.  sess.  1.  c.  5.  s.  5,  for  illegal  distresses,  717  to 726  (see  title  Distress.) 
for  distmning  tools  of  trade,  when  sufficient  other  goods  on  premise^  to  be  answerable 

718 
on  52  Hen.  8.  o.  4,  for  iUegal  distress,  720 
for  distraining  a  second  time  on  same  goods,  720 

for  selling  under  a  distress 'without  having  goods  appraised  by  two  swoni  appraisers,  725 
for  sellme  a  growing  orop  under  a  distress,  before  tiie  same  had  been  gatnorecl  and  ap- 
praised, contraiy  to  the  11  Geo.  2.  c.  19.  s.  8, — ib. 
against  a  broker,  on  17  Geo.  8.  c.  98,  for  not  giving  a  copy  of  the  charges  of  a  difittesa. 

726 
againist  plaintiff's  landlord,  for  not  indemnifying  him  against  a  distress  made  on  his 

goods  by  the  ground  landlord,  727 
for  infringing  copyright,  &c.  760, 1,  2,  4 

on  8  Ann.  o.  14,  against  sheriff,  for  not  leaving  year's  rent,  818  h. 
on  28  Hen.  6.  o.  9.  for  refusing  bail,  821 
on  24  Geo.  8,  against  justice  for  refusing  bail,  825 

on  28  ElisE.  o.  4,  against  sheriff  for  extortion,  at  the  suit  of  plaintiff  in  action,  827 
Trespass, 

on  8  Hen.  6.  o.  9,  for  forcible  entry  and  detainer,  855. 
PUcLS,  ^e, 

bankruptcy  under  6  Geo.  4.  c.  16,-916,  970,  1119 

insolvent  aet,  919,  921 

statute  of  limitations,  940,  941,  971,  1080  a.  1067 

to  debt  on  annuity  bonds,  no  memorial,  &o.  975 

that  bail  bond  given  for  ease  and  favor,  981 

to  debt  on  statutes,  996,  7,  8 

plea  of  general  issue  by  solicitor  of  customs,  under  9  Geo.  4.  o.  25,-108 

avowry,  &c.  for  rent,  on  11  (Jeo.  2.  c.  19.  s.  22, — 1047 

avowry  where  goods  distrained  under  8  Ann.  c.  14, — 1051 

avowry  for  double  rent,  1054 

cognizanoe  as  bailiff  of  executor,  on  82  iHen.  8.  c.  37, — 1055 

plea  in  trespass,  justifying  under  bankrupt  act,  1062 

]^ea  in  in  trespass,  by  ju&oe  of  peace,  of  tender  of  amends,  under  24  Geo.  2.  e.  44 

8.  2,-1065 
plea  of  discLumer  of  titie,  and  tender  of  amends,  1066 
plea  justifying  under  a  right  of  way  under  an  indosure'act,  1127  ' 
plea  by  surveyor  under  highway  act,  18  Geo.  3.  c.  78, — 1136 
plea  of  prior  conviction  of  an  assault  on  9  Geo.  4,  c.  31, — 1073 
plea  of  right  of  way  under  indosure  act,  1127 


1406 

STATUTES— (irofiAntMif. ) 
Pleas,  Sre.-^iconHnued.) 
BepHcationsl     ' 

to  pleas  of  bankraptcy,  1148 

to  pleas  of  insolyent  act,  1149,  1150 

atatate  of  limitations  to  plea  of  setoff,  1168 

to  plea  of  court  of  conscience  act,  defendant  indebted  more  than  40t.,  1150 

to  statate  of  imitations,  1160,  1,  2 

to  debt,  on  annuity  bonds,  1175 

to  debt,  on  statutes,  1184 
Sefoinders, 

to  replication  to  plea  of  insolvency,  1220 

to  replication  to  statute  of  limitations,  1228,  4 
Sug^ettians, 

in  debt  on  8  &  9  W.  3.  c.  11.  s.  8,-1269  (see  tide  Suggestiom  in  Deli.) 
Writ  of  Partition,) 

on  8  &  9  W.  8.  c.  81,-1890 
STATUTE  OF  FRAUDS, 

plea  of  to  action  on  guarantee,  909 
STATUTE  o?  LIMITATIONS  (see  tide  Limitations.) 
STEAM  ENGINE, 

assumpsit  for  not  fixine  according  to  agreement,  881 

STIPULATED  DAMAGES  (see  tide  2)am^e«.) 

when  proper  to  declare  for  diem,  and  form  of  doolaration,  297 
STOCK, 

assumpsit  for  not  replacing,  275  and  note  as  to 

debt  on  bond  to  replace,  &c.  448 
STOCK  JOBBING. 

plea  to  debt  on  bo\id  that  it  is  Toid  for,  968 
BnBP(ENA, 

case  against  intness  for  not  obeying  fui.  duces  teeum^  757 
BUOOESTIONS,  See.  of  BEEACHES, 

on  8  &  9  W.  8.  c.  11.  9.  8. 

on  judgment  in  K.  B.  by  default  in  debt  on  bond,  where  broaches  stated  in  dcckraUon, 
with  prayer  of  writ  of  inquiry  and  award  thereof,  1279 

the  like  in  another  form,  1270 

the  like  in  another  form,  ib. 

die  like  in  C.  P.  1271 

the  like  in  the  Exchequer,  flb. 

writ  of  inquiry  in  same  case,  1278 

the  like  in  another  way,  1274 

the  like  in  the  common  pleas,  ib. 

inquisition  and  return,  8  &  9  W.  8.  c.  11.  s.  8,  lo. 

final  jud^ent  in  K.  B.  on  8  &  9  W.  8.  o.  11.  s.  8,  after  cotnm  of  inquisition,  1276 

die  like  m  another  form,  1277 

judgment  and  suggestion  on  8  &  9  W.  8.  where  breach  of  condition  not  stated  in  dec* 
laradon,  1278 

die  like  on  mortgage  bond,  1279 

writ  of  inquiry  in  K.  B.  on  8  &  9  W.  8.— 1280 

die  like  in  C.  P.  ib. 

judgment  on  demurrer  to  replicadon  in  debt,  1281 

the  like  in  another  form,  1282 

another  form  where  breaches  were  asmgned  in  the  declaradon  or  repHcadon,  and  final 
judgment  is  stayed  till  damages  assessed,  ib. 

judgment  on  issue  of  md  tiel  record,  and  suffgesdon  of  breaohes  not  assigned  in  deo- 
Vol.  III.  61 


SUaaESTIONS,  &c,  o?  BREACHES— (con^tied) 
declaration  or  replication,  1283 

prayer  of  inquiry  and  award  thereof,  1284 

continuance,  ib. 

issue  and  suggestion  of  breaches  after  non  0$t  ^Mctum,  on  8  &  9  W.  8,  witli  awBid  ol 
venire  tarn  ad  trtandum,  quam,  od  infuirendum,  1285 

the  U^ei  in  fwotber  iw»>  128^ 

suggestion  of  breach  of  condition  which  has  CMiea  b^ore  set  out  in  dedaniiioQ  or  plea 
.  with  award  of  venire  tarn  ad  triandum,  &c.  1287 

another  form  where  breach  of  condition  is  stated  in  declaration  or  replication,  lb. 

judgment  &fter  verdict  and  assessment  of  damage,  onstat.  8  &  9  W.  3.  o.  11.  s.  8,  ib 

suggestion  of  three  further  breaches  to  be  entoxed  on  roll*  in  order  to  found  «<»Veyactai 
for  such  further  breaches,  1288 

fcire  facias  for  tlfree  further  breach^  of  condition  of  bond  which  judgment  had  beei 
obt^n^,  1290 

doclaration  where  defendant  appeared  to  second  scire  facias  ^  1292 

writ  of  inquiry  thereon,  defendant  having  suffered  Jod^ent  in  scire  facias,  1293 

inquisition  thereon,  1294 

final  judgment  thereon,  1295  v 

SUGGESTIONS  of  DEATH, 

in  K.  B.  by  bill,  where  one  of  plaintifi  died  between  writ  and  deckra^OD,  16 

the  like  where  one  of  defeo^Jontii.  so  died»ib- 

the  like  in  C.  P.  19 

suggestions  wher^  ofte  d^feudao^  died  after  declaration  and  before  plea»  890 

thelike  where  death  between  plea  and  replication,  1145 
SUMMONS, 

to  tenant  to  appear  in  dower,  1313 

summons  on  plaint  in  nature  of  writ  of-  eniary,  1348 

return  to,  1344 

entry  of  award  of  summons,  1348,  9 

in  writ  of  right,  1356,  6 

summons  ad  jungendum  auxiUum,  1370 

return  thereto,  ib. 

sanmoud  vsk  wrlit  of  vight  ta  elect  gcDud  Msixe,  1876 

alias  writ  of  on  that  OQCi^ioQ,  1377 

returns  thereto,  1378 

pluries  summons  awarded,  1389 

entry  of  award  of  writs,  1380,  1888 
SUPRA  PROTEST, 

payment  suprci  protest  stated,  169  * 

acceptance  supra  protest  stated,  176,  7 
SURrREBUTTER. 

form  of,  1236 
SURrREJOINDERS, 

common  form  of,  1235 

conclumn  to  1^  coui^„  ib. 
with  a  verification,  ib. 

in  assumpsit  that  note  not  made  for  debt  doe  btim  bankm^s  diaohargB,  18M 

rejoinder  in  replevin,  1235 

in  trespass  that  notice  to  quit  waived,  ib. 
SURRENDER, 

on  lease  pleaded,- 675 

in  d]9Qhaig;9  of  bailt  sfeaM^.  7i6 
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gDRVETOK. 

aasumpfflt  by,  for  bis  bill,  80 

plea  in  farespass  by,  under  bigbway  act,  18  G^.  8.  c.  78,-^1166 
SDRVIVING  PARTNER   (see  tide  Assignee.    Sxecutors,    PotfMrs,  ^.) 

TAIL  SEISIN  IN  FFE  (see  Tide  Phaded.) 

pleaded,  562 

leooyexy  as  to,  pleaded,  582 
TALBS, 

award  of,  in  dower,  1322 
TENANCY  (see  TitU  Pleaded.) 

by  lease,  pleaded,  550 

from  year  to  year,  1047, 1058, 1102,  1127 
TENANCY  IN  COMMON. 

J  leaded,  571,  1391  • 

TS  IN  COMMON, 
estate  in,  pleaded,  571 
demise  by,  in  ejectment,  stated,  895 
ayowries  and  oogoizances  by,  1056,  7 
declarations  in  ooyenant  by,  against  oo-teaant,  1297 
pleas  tbeieto,  1298  to  1300 
deolaiation  in  partitioi^by,  1391 
TENDER, 

plea  of, 

in  assompat,  and  general  issoe,  and  set-off  as  to  lesidae,  922,  8 
in  debt,  955 

defendant's  readiness  to  peifortn  oblig»tioQ  and  pfadntiff'i  discbarg^,  991, 

&o. 
in  covenant, 

'   generally,  1021  ^ 

of  rent  on  the  land,  1018  ^ 

in  trespass,  i 

of  amends  by  officers  of  excise  or  cnc(tOins.  1068 
by  a  justice  of  the  peace,  1065 
inyolnntary  trespass  and  tender  of  amends,  1066 
in  writ  of  right, 

tender  of  detny  mark,  1872,  8 
replioations  to 

in  assompfflt,  • 

denial  of  tender  and  nil  debet  as  to  set-off,  llSl    * 
a  writ  isssned  before  tender,  1152 
a  writ  wiA  continuances,  1158 
a  prior  demand,  1154 
a  subsequent  demand,  1155 

admission  of  tender  and  similiter  to  general  issue,  1156 
m  debt,  1172 
pleas  in  bar  in  replevin, 

tender  as  to  parti  1191 
tender  of  amends  before  imponndittg,  1199 
in  trespass, 
that  amends  not  sufficient,  1201 
rejoinders  in  assumpsit, 

that  when  plaintiff  issued  writ  he  had  no  cause  tit  action,  1221 
showing  actual  time  of  issuing  wrilt  in  K.  B.  ib. 
the  like  in  the  Exchequer,  1222 
no  prior  damand,  1228 


1498  iHDn. 

TENDER— (coMhntftfi^) 

no  sabaeqnent  demand,  fl>. 
den jmg  record  of  writ,  1224 

replioationa  in  repleTin, 

denud  of  tender,  1228 
a  sabeeqaent  demand,  1229 
TERM  (see  titles  Declaratian.     Tide  of  Term.) 
TERM  TOR  TEARS   (see  Title  Pleaded.) 

pleaded,  in  possession,  664 

infuturo,  568 

from  year  to  year,  demise  for,  1047,  1058,  1102, 1127 
TIME  (see  Title  of  Dedaration.) 

how  to  be  stated  in  trespass,  and  as  to  "  on  divers  days.  Sec."  850 

demorrer  to  declaration  for  not  stating  time,  1248 

the  lika  for  laying  promises  on  impossible  day,  1250 

the  like  for  statingassaolt  to  have  been  committed  on  divers  days  and  times,  1262 

TTELE  OF  DECLARATION, 

of  declaration,  12,  note  a 

of  pleas  (see  titie  Ptetu.) 

of  replications   (see  title  jS^KeaHons,) 

demurrer  for  wrong  title  of  term,  1247 

TITLE, 

declaration  for  not  making  one  against  vendor,  287,  290  * 

general  ooant  for  not  making  a  good  titie  to  premises  for  residue  of  term  in  a  reason- 
able time,  289 

against  a  publican  for  not  having  titie  to  assign,  290 

covenant  against  vendor,  for  br^ush  of  good  title,  whereby  plaintiff  ejected,  546 

case  for  slander  of,  641,  641  • 
TITLE  PLEADED, 

when  sufficient  merely  to  state  posseasion,  1058,  note  g,  1059,  note  m,  1092,  note  ^, 
1119,  notep 
IfcUure  of  Tenure. 

tenure  of  free  burgage,  560 

tenure  of  fl^velkind,  1398 
JESttate  and  Qtiantity  of  £fUere$t. 

inducement  that  lessor  was  seised  in  fcMdmnle,  560 

seisin  in  fee,  &e.  in  husband  and  wife  in  rignt  of  irife,  561, 1859,  1861 

seisin  in  tail,  562 

seisin  for  life,  ib. 

tenancy  by  curtesy  or  hj  dower,  568, 1899 

by  assignee  of  lessor  bemg  a  termor  against  lessee,  564 

1^  executor  of  lessor  being  a  termor  against  lessee,  for  a  breach  of  covenant  after 
tator's  death,  565 

against  executor  of  lessee  for  a  breach  of  covenant  after  his  death,  565,  a. 

by  executor  of  lessor  in  another  case,  565 
Uitaie  and  Time  of  Emoifmeni. 

tenancy  for  years,  550 

tenancv  from  year  to  year,  1047, 1058,  1102, 1127 

seisin  ic  fise  in  revernon,  568, 1880,  1888,  1865,  6 

interest  in  a  term  to  commence  infiourOt  568 

remainder  in  fee  in  a  copyhold,  569 
JBeUOe  cmd  Number  of  Owners. 

estate  in  severalty,  569 

estate  aud  joint  tenancy,  and  death  of  one  and  sole  seisin  of  eurviTor»  570 

estate  of  coparcenary,  ib. 
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•TITLE  FhEAD^D— (continued,) 

EUaU  and  Number  of  Owners — {eonHnuad.) 
tenancy  in  common,  571,  1391 
pleadings  in  partition,  by  co-hejurefls  in  gayelkind,  1897 
Jfoc2e  of  aequvring  the  Title. 
by  descent  in  fee,  571,  1380,  1833, 1860,  1 
by  descent  of  gavelkind  lands  stated,  1898,  &c. 
by  marriage,  573 
by  feoffment,  ib.  1874,  5 
by  lease,  574 

by  assignment  of  a  term  to  tbe  plaintiff,  675 
by  surrender  of  a  leasehold  interest*  ib. 
by  covenant  to  stand  seised  to  uses,  576 
by  bargain  and  sale  enrolled,  ib. 
by  lease  and  release,  578 
by  private  act  of  parliament,  580 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  ib. 
the  like  with  proclamations,  582 

deed  to  lead  the  uses  of  recovery  and  recoyeiy  accordingly,  ib. 
the  like  more  fully  pleaded,  583 
title  by  devise,  in  fee-simple,  591 
tide  to  a  chattel  real  by  will,  592,  1138,  1861 
Demurrer  that  defendant,  whose  estate  was  a  particular  one,  has  not  shown  who  were  the 
persons  seised  in  fee,  1261 

for  avowing  on  possessory  title  only,  ib« 
TOLLS, 

assumpsit, 

for  passing  over  a  bridge,  50 
for  goods  brought  to  market  and  weighed,  ib. 

for  Hve  cattle  sold  in  market,  51  '  ^ 

for  passing  with  carriages  through  a  turnpike-gate,  ib.  ^ 

for  petty  Customs,  52  " 

'for  tonnage  of  goods,  63 
plea,  justifying  ta^g  coab  under  prescriptive  right  to  port  duties,  1094  a. 
TOOLS  OF  TRADE, 

case  for  distraining  of,  718 
TORTS  (see  title' Case,  Trespass,  €md  the  particular  heads.) 
TOUTS  TEMPS  PRIST  (see  tiUe  Tender,) 
plea  of,  by  infant  in  dower,  1816 

trade:, 

case  for  slandering  plaintiff  in,  by  calling  him  a  rogue,  641  & 
case  for  charging  htm  as  being  insolvent,  641  d, 
case  for  distraining  tools  of,  718 
stated  in  ple^  of  lAnkruptcy,  918 
TRAVERSE, 

deniab  in  general, 

in  covenant,  of  lessor's  seisin  in  fbe,  and  notes.  1018 
of  assignment  of  lease  to  defendant,  1019 
in  trespass, 
formal  traverse,  ^^i™  o^»  1211 

general  observations  as  to,  ib. 
of  prescriptive  right  of  common,  ib. 

demurrer  for  not  iendftring  issue  in  &et  travened  in  fepUcation,  1266 
TREASURER, 

oommenoomcnt  of  dedaration  by  or  against,  empowered  to  sue  or  be  sued  by  statute,  86 
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assumpsit  at  sait  of,  of  bridge  company,  for  eaila,  58 

the  like  at  suit  of,  of  canal  company,  ib. 

the  like  in  debt,  892 

debt  on  bond  at  soit  of,  of  friendly  society,  establiftied  befbro  10  G«o.  4.  o.  66^  4T0 

the  like  where  society  established  after  10  C^.  4.  o.  66,  ib.  n. 
TREBLE  DAMAGES, 

debt  for  on  extortion,  501  * 

TREBLE  VALUE, 

debt  for,  on  4  Geo.  2.  c.  28,-493 

on  2  &  3  Edw.  6.  c.  13.  s.  l,«-405.  602 
TREES  (see  title  Landlord  and  Tenant,     WoiU.) 

case  for  cutting  of,  Ace.  776,  784 

trespass  for  cutting  of,  869 

pleajustifying  cutting  of,  for  overshading  defendant's- gtroundt  1102 
TRESPASS  (see  titto  Analytical  TaUe.) 

DXOLA&ATIONS   IN, 

general  form  of,  in  the  King's  Bench,  and  notes,  14,  846 

in  the  Common  Pleas,  and  notes,  19,  848 

mode  of  framing  of,  in  general,  849,  n. 
To  Persont. 

for  an  assault,  spitting  in  face,  beatiiig,  ice.  with  damage,  850 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pistol  at  plaintiff,  and  wounding  him  thereby,  ib. 

the  like  for  a  battery,  Ace.  on  board  a  ship,  ib. 

for  forcibly  ezdudingplaintiff  from  vestry-room,  863 

for  preventing  plaintin  entering  Quaker's  meeting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  battery,  854 

by  husband  alone,  for  the  battery  of  his  wife,  per  quod,  &o.  ib. 

for  criminal  conversation,  855 

for  debauching  a  daughter  and  servant,  in  trespass,  856 

by  a  master,  tor  the  batterv  of  his  servant  per  quod,  Sco,  ib.     * 

for  false  imprisonment,  and  compelling  plaintiff  to  go  to  a  polioe-ofioe,  867 

common  count,  for  false  imprisonment  graeraliy,  ib. 
To  Personal  Property, 

for  chasing  sheep,  &c.  with  special  damage,  858  ^ 

second  count  for  chasing  sheep  or  other  cattle,  869 

for  seising  cattle,  or  other  property,  as  a  distran,  ib. 

common  count  de  bonis  cuportatis,  ib. 

for  shooting  a  dog,  Ace.  860 

for  running  defendant's  cart  against  plamtiff 's  horse*  and  killing  it»  ibu 

for  running  a  carriage  against  phunt^'s  with  apeeial  damage,  £o.  ib. 

for  seising  plaintiff's  cart  and  horse,  &c.  861 

for  seising  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship  whereby  ship  prevented  saOing,  ib. 

for  seising  plaintiff's  boat  and  putting  it  adrift,  863 
To  Seal  Property. 

for  trespass  in  dwelling-house,  breaking  doors,  and  seising  goods,  868 

count  for  common  expulsion,  864 

on  stat  8  Hen.  6.  e.  9,  for  a  forcible  entry  and  detainer,  865 

second  count,  on  possession  generally,  866 

breaking  close,  gates,  and  locks/ wiUi  carts,  &o.  and  spooisl  daaaga,  ib. 

the  like  setting  out  the  natiie  of  the  close,  or  ill  abofttab^  868 

for  cuttmg  down  and  carrying  trees,  869 

for  laying  wood  in  olose,  Sx 
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BxcLABATiONS — {continued.) 
To  Seal  Property — {conHnued.) 
for  dig^g  in  ooal-mine,  870 

for  digging  mines,  raising  ore,  and  taking  and  oo&Teteiiig  14  to  hia  own  vm^  ib. 
for  merae  profits,  after  recoveij  in  ejectment,  ib. 
second  coont,  for  breaking  dose  and  killing  g^une,  at  oommoa  law,  ib, 
PUAa  IN,  .  ^  .  ' 

jfi»  General, 

general  issae,  1061 

toe  like  bj  several  defendants,  ib. 

the  like  to  a  part  with  a  special  plea  to  the  residue,  1061 

aoeord  and  satisfaction,  1062 

bj  one  defendant  in  an  action  against  two,  accord  and  aatis&otion  by  the  otiier,  after 

action  brought,  id. 
arbitration  and  release,  ib. 

judgment  by  verdict  recovered  by  defendant  agjiinst  plaintiff,  for  same  troflpaawDB,  ib. 
ples^  justifying  under  a  commission  of  bankruptcy,  1062 
tender  of  amends  by  officers  of  excise  or  customs,  1063 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  o.  .44.  &  2.-^1066 
plea  disclaimer  of  title  in  locus  in  quo^  and  tender  of  amends^  1066 
statnte  of  limitations,  1067 
To  Persons, 
son  assault  demesne,  1067 

moUiter  manus  imposuit,  to  ^B&rre  the  peaee,  1069 
assault^  &c.  in  defense  of  a  father,  &c.  1070 

the  like,  stating  that  plaintiff  made  an  aasanlt  upon  a  third  petBOD,  ib. 
oorrection  of  an  apprentice  for  disobedience,  1072 
moderate  correction  of  a  seaman,  ib. 
to  a  declaration  of  assault  and  batteiy,  that  defendant  was  convicted  of  same  before 

two  justices,  under  9  Qeo.  4  o.  81.  s,  27,  28,  and  therefore  defendant  released  from 

action,  107a 
moBiter  manus  imposuit  to  turn  defendant  out  of  jdaintiff 's  house,  ib. 
the  like  of  a  public  house,  1074 
the  like  in  resistance  of  plaintiff's  entry,,  1075 
0         defense  of  possession  of  a  close,  ib. 

plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in  housa  of  one,  and 

that  other,  as  constable  took  plaintiff  before  a  justice,  1076 
the  like  in  a  more  concise  form,  by  the  private  person  only,  1080 
plea  justifying  imprisoning  plaintiff,  and  taking  him  before  a  magistrate,  to.  having  been 

gvulty  of  a  felony  on  7  &  8  Greo.  4.  c.  29.  s.  47,  as  a  clerk,  in  eadbesdaaMnt  of  de« 

fendant's- property,  ib. 
arrest  by  sheriff's  officer,  &c.  under  latitat  against  plaintiff,  1088 
the  like  by  eberiff  or  officer  to  whom  the  writ  waadirected^  1087 
justification  by  attorney  under  a  ca.  sa.  1088 
the  ISke  by  a  sheriff's  officer  under  a  writ  of  ca.  sa,  1089 
plea  justifying  the  imprisonment  of  plaintiff  by  defendant,  as  an  offieer  of  the  Palace 

Court,  in  execution  of  ca,  sa,  issued  out  of  that  court  against  plaintiff,  upon  a  judg^ 

ment  therein,  1091 
justification  under  warrant  of  magtstrate  for  an  assault,  ib. 
Tif  Phoned  Property. 
justification  of  a  distress  of  catde  damage  feasant,  1092 
justification  of  a  removal  of  goods,  incumbering  dose,  1094 
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jThitjiS  IN — (continued,) 

To  Personal  Property. — (continued) 
plea  to  trespass  for  removmg  tunnels,  &m.  jnstifyihg  on  the  gronnd  that  the   tannels 

were  withdrawing  water  from  a  public  river,  1094 
justifying  trespasses  under  a  distress  for  rent,  ib. 

jnstifioation  of  taking  ooals  under  prescriptive  right  to  port  duties,  1094  a. 
justifying  killing  dog  for  worrying  sheep,  1097     *  . 
pleas  to  trespass  for  running  defendant's  gig  a^inst  plaintiff's  mare,  that  defendant 

was  driving  the  gig  along  the  highway,  leaving  sufficient  room,  and  that  the  mare  was 

so  badly  managed,  and  so  unruly,  that  thereby  the  accident  happened,  ib. 
To  Reed  Property, 
Uherum  tenementum,  enumerating  the  trespasses,  1097 
the  like  in  a  more  concise  form,  1099 
seisin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  pUintiff,  1101        * 
the  like  by  a  tenant  from  year  to  year,  1102 

justifying  cutting  trees,  because  overshading  plaintiff's  garden,  Sco.  ib. 
defect  of  fences,  1108 
leave  and  license,  1106 

for  fishinff,  that  locus  in  quo  was  defendant's  freehold,  ib. 
the  like  tnat  the  fishery  was  defendant's  several  fishery,  1107 
the  like  that  defendant  has  a  free  fishery  in  the  fishery,  1108 
common  of  fishery,  ib. 

locus  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  ib. 
plea  by  a  freeholder  a  prescriptive  right  of  pasture,  1109 
common  per  cause  de  vicinage,  1113 
common  of  estovers,  &c.  1115 
public  way  for  carriages,  &c.  1116 
plea  justifying  defendant's  entering  plaintiff's  close  and  breaking  gates,  &c.  because  a 

highway  adjoining  was  out  of  repair,  and  continued  impassable,  wherefore  defendant, 

through  necessity,  entered,. &c.  1118 
public  way  by  prescription  by  a  freeholder,  1118  a. 

prescriptive  right  of  way  that  defendant  has  doses  at  both  ends  of  way,  1120 
private  way  by  non-existing  grant,  1122 

the  like  in  another  form,  1123  ^ 

the  like  of  necessity,  1125 

the  like  by  tenant  under  a  lease  of,  from  year  to  year,  1127 
a  private  right  of  way  under  a  local  inclosure  act,  and. award,  ib, 
the  like  to  a  well  to  toke  water  by  prescription,  1127  b. 
entry  to  take  tithe,  1128 
plea  justifying  pulling  down  a  wall,  because  it  obstructed  and  darkened  an  ancient  light, 

1130 
plea  justifying  entering  plaintiff's  close,  and  taking'  away  gelding,  that  plaintiff  had 

forcibly  taken  it  away  from  defendant,  1130 
the  like  under  a  latitat ,  1130  a. 
the  like  under  a  j^.  fa,  against  plaintiff,  1132 
the  like  under  Ajfi/fa.  against  another  person,  1134 
the  like  under  a,Ji.fa.  1135 

by  a  surveyor  under  highway  act,  13  Qeo.  3.  o.  78, — 1136 
justifying  entry  to  make  distress  on  goods  fraudulently  removed,  1187 

BiPLIOATIONS   IN, 

In  General, 

1.  preeludi  non,  1201 

2.  conclusion  with  a  verification,  1201 
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Replications  in — {continued,) 
hi   Creneral — (continued.) 

to  plea  of  tender,  that  the  amends  wore  not  snffideni,  1201 

to  plea  of  Terdict  reoorered  against  plaintiff,  denying  the  yerdict  was  for  same  oans^ 
of  action,  ib. 
To  Persons. 

de  injuria  or  de  son  tort- dei/ltesne,  1201 

de  injuria  to  son  assault  demesne,  1202 

to  plea  of  son  assault  demesne,  that  assault  was  made  to  torn  defendant  oat  of  a  house,  ib. 

to  plea  of  defense  of  possession  of  close,  right  of  way  over  it,  1203 

to  jnstifioation  under  latitat  and  warrant,  protesting  issuing  of  writ  and  warrant»  and  de 
injuria  as  to  residue,  1204 

to  justification  under  latitat,  a  batteiy,  lcQ»  because  plainlaff  attemptedto  escape,  that 
defendant  bpat  plaintiff  more  than  was  necessaiy,  1205 
'2b  Personal  property. 

to  a  justification  of  distress  damage  feasant^  demise  by  B.  F.  to  plaintiff  and  de  inju- 
ria, 1205 

to  the  like,  defect  of  fences,  1206 

to  the  like,  that  defendant  converted  distress,  1207 

the  like  under  ^. /a.  that  writ  of  error  allowed,*  ib. 
To  Real  Property. 

to  Uberum  tenemenium,  denial  of  plea,  1208 

to  Uberum  tenemenium,  demise  by  defendant  to  plaintiff^  1210 

to  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib. 

to  the  like,  that  defendant's  cattle  were  unruly,  &:c.  ib. 

to  plea  of  prescriptiye  right  of  common,  denial  of  right,  1211 

oboeryations  on  trayerses  of  rights  of  common,  and  ways  in  general,  ib. 
Nxw  Assignments  in, 
To  Persons. 

to  plea  of  son  assault  demesne,  a  diftrent  assault,  1218 

to  justification  and  process,  imprisonment  before  issuing  process,  1214 
To  Personal  Property. 

to  justification  under  a  right  of  way,  extra  viam,  1215 

thi^  the  com,  &c.  was  different  com,  ib. 
To  Seal  Property. 

to  Uberum  tenementum,  new  assignment  setting  out  abuttals,  1216 

the  like  of  abuttals  towards  a  pliuw,  1217 

to  plea  of  right  of  way,  tirayerse  of  way,  and  extra  viam,  &o.  ib. 

the  like  merely  new  assigning,  1218 

BsrOINBXRS  IN, 

1.  nmiliter  to  replication  concluding  to  the  country,  1282 

2.  rejoinder  to  a  replication  concluding  witii  a  yerifioatioiiv  ib* 
8.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  yerification,  ib. 
to  replication  of  excess  denying  the  exoiBSB,  ib. 
to  a  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit^  ib. 
rejoinder  in  trespass  that  the  notice  to  quit  was  waiyed,  ib. 
le-asserting  right  of  way  as  stated  ih  the  plea,  ib. 

to  replication  that  defendant's  cattle  were  unruly,  that  they  escaped  ttofmiJBL  dcfiMst  of 
fence  mentioned  in  plea,  and  not  that  in  replication,  1238 

Sm-BIJOIHDXBS  IN, 

9ommon  form  of  a  sor-rejoinder,  1286 
Vol.  IIT.  62 
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SUB-REJ0INDEB8   IN {cOflttTmed,) 

conclusion  to  the  country,  ib. 

conclusion,  &c.  widi  a.  verifieation  in  tresptas,  Sk 

in  trespass,  that  the  notioe  to  quit  was  waived*  ib. 
Bebutters  and  SuR-R£BUTTER8, 

rebutter,  denying  the  waiver  «f  the  notice  to  quit,  1286 

sur-rebutter,  similiter,  ib. 
Pleas,  &c.  to  New  Assignments, 

general  issue  to  new  assignment,  1237  • 

commencement  of  special  plea  to  new  aangnmodt,  ib. 

conclusion  with  a  verification,  ib. 

similiter  to  general  issue  to  new  assignment,  ib. 

commonoement  of  a  replication  to  a  special  pka  to  new  aaflignmeuiy  ib. 

conclusion  with  a  verification,  ib. 
Demurrers  in, 
^  general  (see  title  Dermurrer,) 

for  not  describing  locus  in  quo  in  declaration,  1251 

for  not  stating  trespasses  committed  vi  et  armis^  &o.  ib. 

for  declaring  with  a  quod  cum  in  trespass,  1252 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 

to  plea  in  trespass,  1257 
TROVER, 

for  cattle,  deeds,  bonds,  bills,  notes,  bank-not^s,  money,  or  goods,  835 

by  assignees  of  a  bankrupt,  on  bankrupt's  posaeaaion,  and  a  conversion  afler  tfie 
ruptcy,  837 

second  count,  on  assignees'  possession,  838 

by  the  assignees  of  «n  insolvent  debtor,  on  a  poaseasioD,  and  conversion   before   inaol 
vent*8  petition,  ib. 

second  count  on  insolvent's  possession  with  a  conversion  after  plaintiff  waaaasigiMe,  83S 

third  count  on  the  actual  possession,  and  a  conversion  afterwards,  ib. 

by  an  cxeoutOr,  for  conversion  in  tbe  lifetime  of  the  testator,  838  a. 

second  count,  for  conversion  after  his  death,  839 

third  count,  for  trover  and  conversion  after  testator's  death,  ib. 

by  an  administrator  on  intestate's  possession,  840  m 

second  count,  on  trover  before  the  death,  and  conversion  after,  841 

third  count,  on  a  trover  ifter  death,  and  before  administration,  ib. 

fourth  count,  on  possession  of  administrator,  842 

pica  in,  that  administration  is  void,  &c.  showing  how,*  1040  (see  tide  Otm.) 
TRUSTEES, 

commencement,  &c.  of  declaration  by  or  against  clerk,  &c.  of,  under  a  atatnte^  86 

assumpsit  by  trustees  of  friendly  society,  on  note,  188 

debt  by  trustees  agaiast  husband)  on  deed  of  separate  maintenance,  626 

plea  in  detinue  by  justifying  detention  of  lease,  1026 


UNDB  NIHIL  HABET, 

writ  of,  in  dower,  1811 
warrant  tlieraon,  1312 
summons  thereon,  1818 
sheriff's  return  to  writ,  ib. 

USANCE, 

assumpsit  on  bill  payable  at^ 
averment  of  duration  of,  169 
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USE  Am  OCCUPATION  (see  also  tides  Landlord  and  TmrnU.    SmU.) 
assumpsit  for, 

of  house  or  land,  40 

of  a  fishery,  42 

of  a  way,  ib.  ^ 

of  a  pew,  43 

of  a  seat  to  view  a  proceadan,  ilk 

of  a  tennis  court,  &;c.  44 

of  an  inn  and  profits,  ib. 

for  double  rent,  45 

of  pasture  land  a.id  eatage  oF  the  grass,  ib. 

premises«nd  tithes,  46 

tor  agistment  of  cattle,  59 

of  unfurnished  lodging,  47 

of  furnished  lodgings,  ib. 

board  and  lodging,  48 

lodging  and  necessarios,  56 

warehouse-room  of  goods,  48 

ihe  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib. 
debt  for,  431 
covenant  for  rent,  550 
setrofiT  for,  plea  of,  936,  938 
USES,  STATUTE  of, 

how  described  in  pleading,  578,  n. 

USUBY.  .    ; 

debt  on  8  Ann.  for,  in  discounting  pron^issory  note,  612 

the  Uke  where  part  of  loan  was  in  goods,  ib. 

common  count  for  usury  on  a  loan,  514  j 

common  count  stating  the  forbearance  to  have  been  of  a  debi,  516  ' 

the  Uke  where  sum  forborne  was  paid  at  different  times,  ib. 

plea  to  action  on  bill  of  exchange  that  it  was  gi7on  for  usury,  909  % 

replication  thereto,  1146 

rejoinder  thereto  that  plaintiff  was  not  a  homafidn  holder,  1220 

plea  of,  to  debt  on  bon4,  966 

replications  thereto,  1172 


VENDOR  AND  PURCHASER  (see  title  /Safe.) 
VENIRE, 

nmUiter,  admission  of  tender  and  award  of  ventre,  1156 

replication,  and  award  of  venire  in  case,  where  part  of  causes  of  acdon  confessed,  1186 

award  of  ventre  tarn  ad  triandum  queun  dd  inquirendum  in  debt  on  judgment  by  do- 

■  fault,  1285,  7 

award  of  venire  in  an  action  by  executor,  who  has  only  pleaded  plene  odminiHravit, 
1169 

writ  of,  for  recognitors  in  writ  of  right,  1378 
VBNUE,  (see  toI.  i.  title  venue.) 

demurrer  for  not  laying,  in  declaration,  1248 

demurrer  to  debt  on  judgment  for  not  laying  venue  where  judgment  obtained,  1250 

demurrer  for  not  describing  loctu  in  quo  in  decburat^n,  1251 

demurrer  to  ayowry  vaiying  as  to  place  from  dedaraiioa,  1260 


1606  IVDIX. 

YERDIOT  (see  tide  JudgmmU. ) 

_plea  of  jadgment  reooyered  on  a  Tflidiet,  in  an  aelion  of  tntftm,  1062 
VEBmOATION, 

oonoluaion  of,  in 
aplea 

in  aaBompdi,  907 

to  the  reoord,  &c.  ib. 
in  debt,  onertari  nan,  954 

actio  non,  907 
in  covenant,  907, 1001 
in  caae,  707 
in  replevin,  1080 
m  traspaas,  907,  1061 
axepUoation 

in  aaEnxmpdt,  1145 

in  debt,  in  cenenl,  1170 
by  the  leoord,  1181,  2 
in  covenant,  1185 
in  ease,  (scone  as  Trespass^  usingihe  ward  *^ griavanee^^  inaiead  of 

''trespass,'')  1186. 
in  replevin,  1189 
in  trespass,  1201 
a  lejobder,  1219 
VESTET, 

treispass  for  ezolnding  parishioner  ftom,  858 
VI  ET  ARMIS,  •    . 

omission  of,  when  aided,  850 

demurrer  for  not  stating  trespass  oommitted  with,  1251 
VICE  COMES  NON  MISIT  BREVE, 

continuance  bj,  stated,  1158,  1880 

VIEW, 

prayer  of,  in  writ  of  right,  1868 

writ  of  view,  ib. 

return  to  writ  of  ^ew  that  tenant  has  had  a  view,  1864 

return  that  demandant  did*  not  appear  to  show  the  land,  1865 


WAGER  (see  also  title  Feigned  Issue. ) 

assumpdt  for  on  a  horse-race,  226  h.  229,  282 

on  a  wager  as  to  weight  of  hogs,  283 

for  money  won  at  cribbage,  2^4 
WAGES,  (see  title  Work  and  Labor.) 
WAREHOUSE-ROOM  (see  title  Use  and  OceupaUon.) 

assumpsit  for,  of  goods,  48 

for  standing,  of  carriages,  49 

for  lighterage,  wharfiige,  and  warehouse-room,  65 
WARRANT,     ^  *• 

case  for  maUdonsly  procuring  search  warrant  and  seaxohing  plaintiff 'sho«H»,  4^  CISol 
aheriff 's  warrant  pleaded, 

on  a  latitat,  1088 

on  a  ctqnas  ad  saHsfaeiendum,  1089 

npon  SLjierafaeias,  1188 
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WARRANT— (ccmrfwtfcd  > 

of  a  magistrate,  plea  in  trespass  jastifyiog  under,  1001 
sheriff's  warrant  in  dower,  1312 
sheriff's  warrant  in  writ  of  right,  1356 
WARRANT  OP  ATTORNEY, 

case  for  malicious  soing  out  execution  upon  a  judgment  entered  up  bj  a,  727  a. 
WARRANTIES  (see  also  title  Deceit.) 

assumpsit  on  a  general  warrant  of  a  horse,  &c.  270 
on  an  exchange  of  horses,  281 
for  not  furnishing  good  hams,  &c.  282 
of  right  to  sell.  290 
of  warranty  of  bank  note,  286 
case  on,  of  a  horse,  679,  681 
of  a  ship's  cable,  682 
WASTE  (see  title  Landlord  and  Tenant.) 

assumpsit  against  tenant  for  not  using  premises  in  husband-like  manner,  &o.  807 

for  leaving  premises  out  of  repair,  311 

ease  by  reyersioners  against  tenant  for  voluntarj  waste,  784 

the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted  premises,  for 

having  cut  down  timber  and  committed  waste,  785 
second  count,  for  not  cutting  down  timber,  and  as  defendant  ought  to  have  done,  785 

against  tenant  for  cutting  trees,  and  bad  husbandry,  785  a. 
covenant  for  not  repairing,  Ace.  552,  559 
WATCHMAKER, 

assumpsit  against,  for  losing  a  watch  delivered  to  him  to  repair,  840 
WATER  AND  WATERCOURSES  (see  title  Canal  CaOs.  ^Fishery.) 
ease  for  injuries  to, 

for  diverting  water  in  river  from  plaintiff's  mill,  788 

second  count,  stating  a  general  diversion  of  the  water,  without  showing  the  means, 

790 
for  not  keeping  banks  of  river  in  repair,  791 
for  widening  cuts  from  stream,  793 
declaration -for  removing  a  hatch  placed  to  prevent  water  from  running  to  a  mill, 

per  quod  plaintiff  could  not  repair  or  work  mill,  794 
against  owner  of  wharf  for  phicing  tzee  in  Thames,  whereby  plaintiff's  barge 

struck,  795 
for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  a  meadow,  784 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  proceed,  795 
for  using  more  water  to  mill  on  canal  taan  necessary,  797 
plea  justifying  tres{)ass  under  prescriptive  right  to  draw  water  out  of  well,  1127  h 
.    the  like  that  locue  in  quo  a  navigable  river,  1108  ' 
WAYS  (see  title  Trespass.) 

declaration  in  assumpsit  for  use  of,  42 

case  for  nuisance  in  street  whereby  plaintiff's  coaoh  upset,  598 
for  not  keeping  a  cellar  properly  covered,  509 
for  obstructing  a  public  way,  590 
for  obstructing  plaintiff's  private  way,  8.07 
second  count  for  not  showmg  means  of  obstruction,  800 
third  count  more  general,  merely  stating  tiie  way  to  be  towaids,  fto.  810 
by  reversioner  for  obstroeting  a  way  by  building  thereon^  810 
pleas  in  trespass  justifying  under, 
public  way,  116 


1608  m>iz« 

WAYS— {continued.) 

.  plea  jostifjing  defendant's  entering  plaintiff's  oloee,  and  breaking  gates,  Sse.  be> 
cause  highway  adjoining  was  out'  of  repair,  and  oontinoed  impassatde,  where- 
fore defendant,  through  necessity,  entered,  Ace.  116 
private  way  by  prescription,  by  freeholder,  1118 

by  a  copyholder,  for  a  private  way  in  the  same 

manor,  1120 
hf  non-existing  grant,  1122  m 

'defendant's  closes  at  both  ends  of  way,  1121 
of  necessity,  1125 
by  a  tenant,  1127 
a  private  right  of  way  nndor  alooal  indLome  aot 

and  award,  ib. 
to  a  well  for  water,  1127  b 
entry  to  take  tithe,  1128 
jnslaffing  as  surveyor,  13  Geo.  -^.e.  78,^-1136 
replication  of  son  cusauU  demesne  right  of  way -over  locus  in  quo,  1203 

denials  of  right  of  way,  1212 
new  assignment,  extra  viam,  1215 

traverse  of  way  and  extra  viam,  1217 
the  like  merely  new  assigning,  ib. 
WAT  GOING  CROP, 

assumpsit  for,  40,  301 
WELL, 

plea  justifjring  trespass  under  right  to  take  water  at,  by  preaonption,  1127  i 

WHAIIFAGE  AND  WHARFINGER  (see  title  Warehouse.) 
assumpsit  for  whar&ge,  64 

against  wharfinger,  for  loss,  &c.  of  goods,  352  ta  354 
case  against,  for  putting  timber  in  Thames  wiwout  a  listening,  794  a 
WILL, 

statement  of  devise  by,  in  fee  simple,  591, 1333,  1361 
of  personal  property,  5^2 
WINDOWS  (see  tide  Ancient  Lights. ) 
WITNESS. 

assumpsit  by,  for  attendance  and  joumies,  73 
case  against,  for  not  obeying  a  m^oma  cUices  tecum,  757 
WORDS  (see  title  Slander,) 
WORK  AND  LABOR, 

Jkdebitatus  Assumpsit  relating  to, 
wages  as  an  hired  servant,  65 
wages  as  a  sailor  against  the  captain  or  owner,  66 
for  short  allowance  money,  by  a  seaman,  ib. 
wages  as  a  ship's  steward  or  mate,  against  the  captain,  ib. 
wages  as  captain  against  the  owner,  67 
prize-money,  wages,  Ace.  by  a  quarteivmaster  against  owner,  ib. 
salary  as  a  quarter-master  of  a  corps  of  troops,  ib. 
pilotage,  ib, 
orimpagc^  68 
salvage,  ib. 

work  and  labor'  by  sn  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankmptcy,  70 
the  like*  for  procuring  a  bankrupt's  certificate,  ib. 
the  like  for  procnring  defendant's  discharge  as  an  insolventi  ib. 
as  a  witness,  ib. 
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WOKK  AND  LABOR— (c(mft'«w«(f.) 

Lidehitatu9  Assumpsit,  relating  to, — (conHnusd, ) 

work  and  labor,  and  materials,  74  ' 

work  with  horses  and  carriages,  or  with  lighten,  &0.  76 

the  carriage  of  goods  by  land,  77  -»    * 

work,  journeys,  and  attendance,  77 

work  as  an  agent  generally,  and  for  oommiadon,  78 

work  as  a  factor  or  agent  in  selling  goods,  lb. 

as  an  insurance  broker,  79 

premiums  of  insurance,  80 

as  an  auctioneer  and  appraiser,  8i 

as  an  accountant,  81 

as  a  surveyor,  80 

as  a  school-master,  and  for  books  and  board  and  lodging,  81 

the  like  for  entrance  money,  82 

as  a  surgeon,  Ace.  and  for  medicines*  and  inoculating  child,  88 

as  a  surgeon,  apothecaiy,  and  man-midwife,  84 

as  a  nurse,  85 

as  an  undertaker  of  funerals,  85 

as  a  curate,  87 

for  composng  paragraphs  for  newspapers,  ib. 

for  work  and  labor  in  hooking,  receiving  and  keeping  passengers  and  paioels,'  and 
the  use  of  a  shop,  ib. 
Auumpiit^  Special,  relating  to,  y 

special  count  for  board  and  wages  as  hired  servant,  256 

for  a  reward  offered  for  a  prisoner,  who  had  escaped,  257 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  258 

by  a  school-master  for  taking  away  pupil  from  school  without  quarter's  notioe,  259 

the  like  on  executed  consideration,  260 

fcMT  not  receiving  hired  servant  into  service,  824 

by  mariner,  for  not  suffering  to  go  as  boatswain  in  defendant's  ship,  825 

for  turning  servant  away  without  notice,  326 

for  preventing  plaintiff  completiog  work,  ^28 

for  not  performing  building  agreement,  330 

for  not  nxing  steam  engine  properly,  331 

special  damage  thereto,  332 

against  agents,  foctors,  &c.   fsee  titles  Agents.    Attorn^.    BaiUe.     Oarrier, 
Farrier.      Wharfinger^ 
WOBES  AND  WORKMAN  (see  title  Work  and  Labor.) 

assumpsit  agunst,  for  not  performing  a  building  oontraot,  880 
for  performing  work  inartificially,  331 
for  not  employing  a  servant,  &;c.  324 
for  preventing  pkintiff  completing  a  wosk,  828 
WRECK,    - 

statement  of  loss  by,  190 
WRITS,  PLEADED, 

capias  ad  satisfaciendum,  416, 1088 

ieliveiy  of  to  sheriff,  417 

of  laHtat,  or  bill  of  Middleset,  448, 1088 

of  a  special  capias,  450 

of  process  in  the  Common  Pleas,  450 

of  s^fiera  facias,  748,  980,  1135 

of  a  ca.  sa.  out  of  Palace  Court,  1091 

of  error,  replication  to  plea  to  justification  under  a  JS.  fa.  a  writ  of  error  allowed, 
1207 
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